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IN  MEMORIAM. 


Hon.  WILLIAM  E.  BECK. 

At  a  session  of  the  Court  of  Appeals,  held  on  Wednesday, 
January  11,  1893,  the  following  resolutions,  adopted  by  the 
Denver  Bar  Association,  were  presented  by  the  Hon.  Chas. 
S.  Thomas : 

Whereas,  death  has  removed  from  our  midst  the  Honorable  William 
E.  Beck,  long  a  distingulBhed  member  of  the  legal  profession,  a  mem- 
ber of  the  convention  which  framed  the  Constitution  of  this  state, 
for  nine  years  one  of  the  justices  of  the  Supreme  Court  of  this  state, 
and  for  six  years  the  chief  justice  of  the  court,  and  for  three  years  the 
reporter  of  its  opinions; 

Therefore,  Resolved,  That  in  the  loss  of  our  departed  brother  we 
mourn  an  able  lawyer  and  distinguished  jurist,  a  faithful  public  ser- 
vant and  a  worthy  citizen,  whose  life  affords  an  example  deserving  of 
commemoration  and  emulation. 

Resolved,  That  we  tender  to  the  bereaved  widow  and  friends  our  sin- 
cere sympathy  and  condolence  in  this  affliction. 

Resolved,  That  an  engrossed  copy  of  these  resolutions  be  ti*an8mitted 
to  the  widow  of  our  departed  brother,  and  that  a  like  copy  be  presented 
to  the  Supreme  Court  and  Court  of  Appeals,  with  request  that  the  same 
be  spread  upon  the  records  of  each  of  said  courts. 

In  presenting  the  foregoing  resolutions,  Mr.  Thomas  said : 

The  angel  of  death  has  been  our  frequent  visitor  during  the  past 
twelve  months.  Within  that  time  the  bar  of  this  court  has  followed 
the  ashes  of  several  of  its  most  cherished  members  to  their  last  resting 
places,  and  met  to  solemnize  their  memories  by  appropriate  expressions 
of  soiTow  and  regard,  to  be  enrolled  upon  the  records  of  those  earthly 
tribunals  of  which  they  were  once  a  part,  but  which  will  know  them 
save  in  recollection  nevermore.  In  the  performance  of  the  siuidest  but 
most  sacred  of  duties,  we  have  within  that  period  been  required  to  ap- 
pear before  the  bench  on  many  occasions  to  ask  for  a  suspension  of  its 
routine  duties  that  we  might  for  a  few  short  moments  commemorate 
the  virtues  and  invoke  the  example  of  our  departed  brethren. 

Again  the  sad  procession,  with  immortelles  in  hand,  with  bowed  heads 
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and  stricken  hearts,  approaches  this  honorable  court  and  asks  to  lay 
their  cliaplets  at  its  shrine.  For  another  brother  has  passed  over  the 
range,  and  entered  the  realms  of  the  great  Unknown.  Another  of  our 
band  has  laid  aside  his  briefs  and  books,  closed  his  desk  for  the  last 
time  and  vanished  in  the  shadows  of  the  evening.  The  **  Windowless 
house  of  death"  is  his;  and  ours,  the  memory  of  what  he  was  and  did. 

William  £.  Beck  of  the  Colorado  bar,  member  of  the  Constitutional 
Convention,  Judge  of  the  District  Court,  Chief  Justice  of  the  Supreme 
Court,  and  reporter  of  its  decisions,  departed  this  life  on  the  2d  day  of 
September,  a.  d.  1892.  A  successful  practitioner  of  Ottowa,  Illinois,  in 
eai^y  life,  he  came  to  Denver  in  1871  in  search  of  health.  He  engaged 
in  business  here  until  1873,  when  he  removed  to  Boulder,  and  at  once 
took  a  high  place  in  his  profession.  Universally  beloved  and  admired, 
he  was,  upon  the  admission  of  the  state,  chosen  to  represent  his  county 
In  the  constitutional  convention.  In  that  body  he  was  an  active  and  con- 
spicuous member.  Painstaking,  industrious  and  vigilant,  his  labors  are 
illustrated  by  many  of  the  provisions  of  our  organic  act,  whose  sound- 
ness and  utility  have  stood  the  test  of  that  most  inexorable  of  all  crit- 
ics— Time.  He  competed  for  the  chairmanship  of  the  convention,  and 
was  defeated  by  the  Hon.  J.  C.  Wilson  by  a  narrow  margin  of  one  or 
two  votes. 

In  the  fall  of  1870  he  was  elected  Judge  of  the  First  Judicial  District 
of  the  young  state  which  he  had  helped  to  organize,  and  so  well  and  sat- 
isfactorily did  he  serve  the  interests  of  Uie  people,  that  within  throe 
years  he  was  with  singular  unanimity  nominated  for  Judge  of  the  Su- 
preme Court  to  succeed  Hon.  H.  C.  Thatcher,  whose  term  was  soon  to 
expire.  For  the  next  nine  years  his  name  was  indissolubly  interwoven 
with  tlie  judicial  history  of  the  state.  For  six  years  he  was  Chief  Jus- 
tice. Questions  of  constitutional  and  statutory  construction,  and  those 
arising  out  of  the  comparatively  new  industries  of  arid  land  cultivation 
and  mining,  were  perpetually  presenting  themselves  during  this  time  for 
determination.  To  their  soluti(»n  he  applied  himself  unremittingly.  He 
never  faltered  or  sought  to  evade  tliem.  To  the  discharge  of  his  duties 
he  brought  a  ripe  experience  fortified  by  good  training  and  natural  quali- 
fications which  made  him  honored,  respected  and  loved.  His  charac- 
ter was  unimpeachable,  his  integrity  spotless.  He  left  the  bench  as  he 
went  upon  it,  with  the  confidence  and  regard  not  only  of  the  bar  but  of 
all  our  people. 

At  the  close  of  his  term  Judge  Beck  was  appointed  to  the  office  of 
Supreme  Court  reporter.  Fi^om  that  time  until  his  death  he  was  chiefly 
occupied  with  the  labors  of  that  position. 

Always  physically  delicate,  his  system  was  unequal  to  the  strain  im- 
posed upon  it  by  the  arduous  duties  of  the  bench.  Long  before  Ills  term 
expired  his  friends  were  apprehensive  of  his  speedy  dissolution.  Sub- 
ject to  sudden  attacks  of  alarming  illness,  those  who  knew  him  well 
feared  the  consequences  of  continual  toil.    Yet  he  lived  on  and  worked 
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on,  confident  of  ultimate  restoration  to  perfect  health,  when  a  distroM- 
ing  accident  reduced  him  to  a  constant  condition  of  invalidism,  ultimat- 
ing  in  his  sad  demise. 

I  knew  Judge  Beck  quite  intimately  for  more  than  twenty  years.  I 
knew  him  socially,  as  a  man  of  affairs,  as  a  lawyer  and  as  a  jurist.  Cold 
and  reserved  in  his  general  demeanor,  he  was  withal  one  of  the  most 
companionable  of  men.  He  did  not  make  friends  rapidly  or  easily.  Of 
a  studious  disposition  and  leading  a  sedentary  life,  he  was  apparently 
unsocial  and  uncongenial,  yet  he  never  repelled  the  advances  of  others 
or  sought  to  avoid  the  freest  intercourse  with  his  brethren.  He  was 
studiously  regardful  of  the  interests  and  feelings  of  others,  and  that 
enfeebled  physical  condition  which  so  frequently  provokes  mental  irri- 
tation seldom  disturbed  the  normal  operation  of  his  mind. 

Judge  Beck  was  not  an  advocate.  He  was  not  a  trial  lawyer.  When 
at  the  bar  he  found  work  in  court  somewhat  distasteful.  His  substan- 
tial merits  were  all  in  another  direction.  The  office  and  its  duties  were 
more  congenial,  and  those  he  discharged  with  conspicuous  ability.  As 
an  adviser  and  preparer  of  cases  at  nUi  priu8  and  on  appeal  he  was  more 
than  a  success. 

The  young  lawyer  struggling  for  a  place  on  the  ladder  and  the  stranger 
at  the  bar  always  found  a  sympathizer  in  Judge  Beck. 

He  once  said  that  to  discover  and  assist  merit  in  the  profession  was 
one  of  the  greatest  pleasures  in  life,  and  to  the  extent  of  his  power  he 
sought  to  gratify  that  pleasure. 

He  loved  his  profession  for  itself  and  looked  neither  beyond  nor  above 
It.  To  him  it  was  not  a  means  but  an  end.  His  ambitions  were  bound- 
ed by  its  limitations,  yet  it  extended  to  them.  He  did  not  accumulate 
a  fortune  in  its  pursuit  nor  seek  to  acquire  one  elsewhere.  Devotion  to 
duty  was  his  watchword,  and  faithfulness  to  all  things  his  guide.  Quiet, 
unobtrusive  and  modest,  he  lived  a  noble  and  upright  life,  one  which  we 
may  delight  to  remember,  and  emulate  with  cei-tain  advantage. 

In  the  dark  hours  of  the  night,  in  the  solitude  of  slumber,  without 
immediate  warning  to  the  nearest  relative  or  the  dearest  friend,  he 
passed  away  as  peacefully  as  a  child  lapsing  into  sleep.  The  light  of 
the  morning  sun  streaming  through  his  window  kissed  his  pallid  lips, 
and  those  who  soon  after  entered  his  chamber  found  him  cold  and  stiU, 
but  with  the  painless  expression  of  everlasting  peace  upon  his  wasted 
features.  (Gently,  sadly  they  bore  him  away,  and  we  who  survive  him 
will  be  fortunate  indeed  if,  when  the  last  hour  shall  come  for  us,  we 
shall  be  as  well  equipped  for  the  final  journey  and  shall  be  permitted 
to  enter  upon  it  with  so  little  struggle,  so  little  pain,  so  little  tribula- 
tion. 

Reed,  J.,  responded  on  belialf  of  the  Court. 

Imperious  Death  has  been  busy  and  is  inexorable  in  the  ranks  of  the 
profession.  We  are  again  called  to  pay  the  last  sad  tribute  to  a  loved, 
respected  and  able  associate. 
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In  the  death  of  the  Hon.  William  B.  Beck  we  fully  realize  the  great 
loBS  sustained  by  the  bar  and  the  state.  We  feelingly  and  heartily  in- 
dorse the  sentiments  and  reg^t  expressed  in  the  resolutions  of  the  Bar 
Association  of  the  state,  and  the  feeling  and  able  memorial  of  Hon.  Chas. 
S.  Thomas  as  the  representative  of  the  Association.  In  many  instances 
such  proceedings  are  comparatively  meaningless ;  in  the  presence  of  death 
the  veil  of  charity  is  frequently  drawn  over  predominating  weaknesses 
of  life,  and  very  properly  the  virtues  only  are  remembered.  In  this  in- 
stance such  is  not  the  case.  His  was  a  pure,  conscientious  and  laborious 
life.  Calumny  can  point  to  no  act  to  tarnish  an  honorable,  spotless  repu- 
tation. 

I  knew  him  intimately  for  over  twenty  years,  at  the  bar,  as  Judge  of 
the  District  Court,  as  a  Justice  and  Chief  Justice  of  the  Supreme  Court, 
and  lastly,  to  the  time  of  his  death,  as  the  cai*eful  and  able  reporter  of 
the  decisions  of  the  Supreme  Court  and  this  Court.  He  went  upon  the 
bench  at  an  early  date;  law  was  chaotic  and  illy  defined;  the  precedents 
and  principles  of  the  common  law  were  to  be  applied  to  physical  con« 
ditions  unknown  and  differing  materially  from  those  where  the  laws 
onginated  and  had  been  applied — to  a  new  civilization,  new  industries, 
under  new  local  and  climatic  conditions.  The  judiciary  and  the  bar 
were  compelled  to  formulate  and  adapt  the  law  to  such  new  existing 
conditions;  to  this  peculiar  labor  he  contributed  fully  his  share.  His 
life  was  devoted  to  his  profession;  it  engrossed  him  to  the  exclusion  of 
everything  else;  no  duty  was  too  onerous;  no  labor  too  great;  careful, 
conscientious,  laborious  and  painstaking;  never  swayed  by  public  clamor 
or  influenced  by  personal  considerations.  His  opinions  show  careful 
thought  and  great  industry. 

He  was  modest,  unobtrusive,  reserved,  even  with  his  most  intimate 
friends.  He  lacked  the  social  qualifications  that  court  and  gain  popu- 
larity, but  he  was  absorbed  by  the  duties  of  his  office,  and  the  great 
and  sole  ambition  of  his  life,  success  in  his  chosen  profession,  and  trod 
his  selected  path  with  a  dignity  and  singleness  of  purpose  worthy  of  all 
emulation. 

The  bar  and  the  people  of  this*  state  owe  him  a  debt  of  respectful 
gratitude  that  can  now  only  be  paid  by  years  of  kind,  respectful  re- 
membrance. 


KEPORTS 

OF  THE  DEdSIOKS 

OF  THB 


COURT  OF  APPEALS 

OF  THB 

STATE  OF  COLORADO. 


JANUARY  TERM,  1892. 


Thb  Colobado  Springs  Live  Stock  Company,  Appsl-       I^   ^J 

LANT,  V.  Godding,  Appellee.  ^ 

1.  Pbagticx. 

In  the  absence  of  a  bill  of  exceptions  containing  the  eyidence,  assign* 
ments  of  error  based  upon  mlings  admitting  testimony  or  as  to  the 
effect  thereof  will  not  be  considered,  but  the  sufficiency  of  the  com- 
plaint may  be  the  subject  of  inquiry. 

8.  Hbasxtbe  of  Damages. 

A  party  having  contracted  to  purchase  hay  at  an  agreed  price  refused 
to  do  so.  Thereafter  the  hay  was  sold  for  the  best  price  obtain- 
able. Held,  that  the  measure  of  damages  for  the  breach  of  the 
contract  was  the  difference  between  the  contract  price  and  that  for 
which  the  hay  was  sold. 

Appeal  from  the  District  Court  of  Weld  County. 

The  plaintiff,  Talmai  F.  Godding,  brought  this  action 
for  damages  sustained  by  reason  of  the  defendant's  refusal  to 
purchase  certain  hay  according  to  the  terms  of  a  written 
agreement  between  the  defendant  and  one  John  E.  Godding, 
which  had  been  assigned  to  the  plaintiff  with  the  knowledge 
and  consent  of  the  defendant,  and  which  contained  a  provi- 
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sion  that  it  should  bind  the  assigns  of  either  party.     The 
plaintiff  recovered  judgment  and  the  defendant  appealed. 

Mr.  James  W.  McCrbebt  and  Mr.  William  Habbibok, 
for  appellant. 

Mr.  B.  L.  Cabb  and  Mr.  F.  P.  Seoob,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court 

This  judgment  cannot  be  successfully  assailed.  The  testi- 
mony was  not  preserved  by  a  bill  of  exceptions,  and  without 
it  there  can  be  no  deiermination  of  any  matters  suggested 
as  error  save  that  predicated  on  the  insufficiency  of  the  com- 
plaint. It  is  quite  possible  that  this  pleading  is  in  some  re- 
spects inartificial,  and  that  an  unusually  careful  pleader 
might  have  inserted  some  further  allegations.  They  were 
not  absolutely  essential  to  the  statement  of  a  cause  of  action, 
and  if  the  pleading  was  defective  in  this  particular,  it  could 
only  be  reached  by  a  technical  demurrer  put  in  before  the 
issues  were  made  up.  The  defendants  answered  and  the 
cause  was  tried  without  a  jury.  In  the  condition  of  the 
present  record  it  will  be  assumed  that  sufficient  evidence  was 
introduced  on  the  hearing  to  justify  the  judgment  which  the 
court  rendered,  and  that  due  proof  was  made  of  all  facts  es- 
sential to  a  recovery  which  were  admissible  under  the  plead- 
ings. 

It  was  an  action  brought  against  the  Live  Stock  Company 
to  recover  the  damages  which  the  appellee  claimed  to  have 
sustained  from  the  breach  of  a  contract  by  the  company  for 
the  purchase  of  a  lot  of  hay,  which  had  been  contracted  for 
between  the  company  and  one  John  £.  Godding. 

It  is  true  that  the  contract  was  in  many  respects  executory, 
since  it  covered  the  crops  that  were  to  be  cut  on  Godding's 
ranch  for  three  successive  years.  It  is  wholly  unnecessary 
to  discuss  the  question  of  the  assignability  of  the  contract, 
though  that  might  probably  be  maintained  under  the  author- 
ity of  LaBtie  v,  Qroezinger^  84  Cal.  281,  since  the  complaint 
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states  that  the  transfer  was  with  the  knowledge  and  consent 
of  the  company. 

It  would  serve  no  useful  purpose  to  analyze  the  complaint 
and  state  its  contents  for  the  purposes  of  demonstrating,  ac- 
cording to  the  rule  in  Merfort  v.  Cramer^  7  Colo.  488,  that 
the  complaint  presents  no  such  substantial  defects  as  that, 
taking  the  facts  to  be  admitted,  it  can  be  said  to  present  no 
cause  of  action.  The  contract  itself  is  set  out,  and  that  in 
terms  certainly  obligated  the  company  to  take  whatever  al- 
falfa was  cut  by  Godding  on  his  ranch  during  any  of  the 
years  specified  in  the  agreement.  The  complaint  substan- 
tially avers  performance  on  the  part  of  Godding  or  his  as- 
signee, the  failure  of  the  company  to  accept  the  property  at 
the  time  and  place  where  by  the  agreement  it  was  to  be  de- 
livered, and  alleges  the  damages  resulting  from  the  com- 
pany's nonperformance.  It  avers  that  the  hay  was  sold,  and 
the  difference  between  the  contract  and  the  selling  price  is 
stated,  and  that  loss  is  what  the  plaintiff  seeks  to  recover. 
That  the  plaintiff  could  recover,  and  that  this  was  the  meas- 
ure of  his  damages  if  the  proof  corresponded  with  the  alle- 
gations there  is  no  question.  O-ardan  v.  Norru^  49  N.  H. 
876 ;  Schouler's  Personal  Property,  vol.  2,  p.  644. 

It  will  be  assumed  that  the  proof  was  ample  and  the  court 
justified  in  its  conclusion.  There  are  no  other  mattei*s  which 
need  be  considered  to  determine  the  rights  of  these  parties 
on  the  record  and  the  judgment  will  therefore  be  affirmed. 

Affirmed. 


Fblt  v.    Cleghorn. 
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Felt  et  al.,  Appellants,    ▼•  Clbohork,  Appellee. 

1.  Salb  of  Chattels — Statute  of  Frauds. 

No  sale  of  chattels  can  be  maintained  as  against  an  execution  creditor, 
unless  there  be  an  immediate  delivery  and  change  of  possession  of 
the  articles  sold,  and  such  possession  must  be  open,  notorious  and 
unequivocal. 

2.  Execution— How  levied. 

An  officer  seeking  to  satisfy  a  writ  against  a  member  of  a  firm  out  of 
copartnership  property  should  take  the  firm  goods  into  his  custody, 
seU  the  debtor's  undivided  interest  therein,  and  put  the  purchaser 
into  the  joint  possession  of  the  property  sold. 

3.  Levy— When  need  not  be  upon  All  Fibm  Effects. 

An  officer  is  not  requii*ed  to  seize  all  the  copartnership  property,  under 
process,  against  one  of  the  members  of  the  firm,  when  a  sale  of 
the  interest  of  that  partner  in  a  portion  of  it  will  satisfy  the  writ. 

4.   PbACTICB— DiBCBETION. 

The  conduct  of  the  trial  and  control  of  counsel  is  so  fully  within  the 
discretion  of  the  trial  court,  that  its  action  in  tliis  respect  will  not 
be  reviewed  unless  it  is  manifest  that  discretion  has  been  plainly 
and  grossly  abused. 

Appeal  from  the  District  Court  of  Rio  Grande  County. 

Messrs.  Holbbook  &  Bbown  and  Mr.  C.  M.  Goblett, 
for  appellants. 

Mr.  £.  F.  RrcHABDSON  and  Mr.  Wm.  E.  Beok,  for  ap- 
pellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

For  some  time  prior  to  the  first  of  August,  1889,  Ewing  & 
Felt  were  engaged  in  the  mercantile  business  in  Monte  Vista. 
At  that  time  Corthell,  one  of  the  appellants,  was  operating 
a  ranch  near  that  place  and  had  some  stock  running  on  the 
range.  About  the  7th  of  August  negotiations  were  com- 
menced between  Ewing  and  Corthell  for  the  sale  and  pur- 
chase of  Ewing's  interest  in  the  firm,  which  was  doing 
business  under  that  firm  name  of  Ewing  &  Felt.    The  deal 
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was  completed  by  the  transfer  of  CorthelFs  stock  to  Bwing 
some  time  daring  that  month.  The  time  of  the  transfer  is 
one  of  the  most  material  elements  in  the  controversy.  The 
appellee  Cleghom  was  sheriff  of  Rio  Grande  county,  and  on 
the  17th  of  August  levied  his  writ  upon  a  portion  of  the 
stock  of  goods  which  had  been  owned  by  Ewing  &  Felt  to 
secure  the  satisfaction  of  a  judgment  which  had  been  ob- 
tained against  Ewing  by  one  of  his  individual  creditors. 
The  present  action  was  one  of  replevin  by  Felt  &  Corthell, 
who  composed  the  new  firm.  They  insisted  that  the  trans- 
action between  Ewing  and  Corthell  was  bona  fide^  for  a  val- 
uable consideration,  concluded  befora  the  levy  of  the  writ. 
The  h<ma  fide%  of  the  sale,  and  the  time  of  its  completion, 
were  the  subjects  of  much  testimony  on  either  side.  The 
appellants  offered  proof  which  tended  to  show  that  there  had 
been  a  delivery  of  the  goods  and  a  payment  of  the  consid- 
eration prior  to  the  9th  of  August.  The  appellee  on  the 
contrary  introduced  much  evidence  to  show  that  there  was 
no  such  change  of  possession  as  is  essential  under  the  law 
to  transfer  title  as  against  an  execution  creditor,  and  also 
that  in  fact  the  sale  itself  was  not  completed  until  several 
days  after  the  levy  of  the  writ*  On  this  issue,  and  as  to  all 
of  its  collateral  facts,  the  jury  found  for  the  officer  and  sus- 
tained his  levy.  It  is  clearly  settled  in  this  state  that  no  sale 
of  chattels  can  be  maintained  against  the  levy  of  an  execu- 
tion creditor  unless  there  be  a  delivery  of  the  goods  and  an 
immediate  change  of  possession.  The  necessary  character 
of  the  transfer  is  clearly  settled  by  our  own  adjudications. 
The  possession  must  be  open,  notorious  and  unequivocal, 
and  it  must  be  clearly  evident  from  the  circumstances  put 
in  proof  that  the  title  has  passed  from  the  seller  to  the  pur- 
chaser.    Cook  V.  Mann^  6  Colo.  21. 

The  finding  of  the  jury  was  against  the  appellants  on  this 
question,  and  their  conclusion  is  not  without  sufficient  basis 
in  the  testimony  to  be  binding  on  this  court.  If  this  well 
settled  rule  did  not  control  the  court,  it  would  be  disinclined 
to  reverse  the  case  on  the  contention  that  the  veixlict  was  not 
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supported  by  the  evidence,  for  it  is  not  presented  by  the 
abstract  in  that  complete  and  satisfactory  manner  which  is 
indispensable  to  enable  a  court  to  pass  upon  the  weight  and 
the  sufficiency  of  the  testimony. 

In  reality  there  is  but  one  question  of  much  difficulty  in 
the  case,  and  this  springs  from  the  action  of  the  officer  in 
taking  possession  of  a  portion  of  the  stock  of  goods  to  sat- 
isfy the  individual  debt  of  the  copartner  Ewing.  The  con- 
tention is,  that  he  was  bound  to  take  all  of  the  goods  into 
his  custody,  sell  the  interest  of  the  copartner  to  satisfy  the 
claim  against  him,  and  return  the  goods  to  the  joint  posses- 
sion of  the  other  partner  and  the  purchaser  at  the  sale.  There 
is  some  doubt  whether  even  this  question  is  properly  saved 
and  presented  by  the  record,  but  the  doubt  has  been  resolved 
in  favor  of  the  appellant  and  the  court  will  decide  it.  For 
many  years  it  was  a  grave  question  with  the  courts  as  to 
what  course  ought  to  be  taken  by  an  officer  when  he  held 
a  writ  against  one  member  of  a  firm,  and  he  sought  to  sat- 
isfy the  claim  out  of  the  copartnership  property.  It  may 
be  taken  to  be  tolerably  well  settled  by  the  cuiTent  of  au- 
thority, that  his  duty  is  to  take  the  firm  goods  into  his  pos- 
session in  such  manner  as  that  they  may  be  said  to  be  in  his 
custody,  sell  the  copartner's  undivided  interest  therein,  and 
put  the  transferee  into  the  joint  possession  of  the  property 
sold.  Freeman  on  Executions,  vol.  1,  sec.  126 ;  Hershfield  v. 
Claflin,  25  Kas.  166 ;  Phillips  et  al.  v.  Cook,  24  Wend.  389 ; 
Wiles  V.  Maddoxy  26  Mo.  77  ;  Chandler  v.  Lincoln,  52  111.  75. 

Whether  it  be  the  duty  of  the  sheriff  to  seize  all  the  co- 
partnership propei*ty  when  the  sale  of  the  interest  of  the 
partner  in  a  quantity  less  than  the  whole  will  satisfy  the 
writ,  has  not  been  so  universally  adjudged,  although  the 
right  is  recognized  in  the  Missouri  case  above  quoted.  On 
principle  there  should  be  no  difficulty  in  the  premises.  The 
officer  is  always  responsible  for  the  proper  discharge  of  his 
duty,  and  will  be  liable  in  the  event  the  execution  creditor 
lose  any  part  of  his  debt  by  an  inadequate  levy.  This,  to- 
gether with  the  well  known  disposition  of  officers  to  pro- 
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tect  themselves  in  such  matters,  is  a  sufficient  guaranty  for 
the  creditor's  rights.  There  is  no  reason  to  hold  it  neces- 
sary for  an  officer  to  take  all  the  property  of  a  firm  to 
satisfy  a  small  claim  against  an  individual  member,  whose 
copartnership  interest  in  the  property  is  largely  in  excess 
of  any  possible  rights  of  the  creditor,  which  can  be  ectsily 
secured  by  the  sale  of  a  small  portion  of  that  interest.  In 
this  case  the  officer  took  less  than  the  whole,  but  enough 
apparently  so  that  the  sale  of  the  copartner's  share  therein 
would  satisfy  the  debt.  This  he  liad  a  right  to  do,  and  the 
court  correctly  charged  the  jury  in  the  premises. 

This  value  the  jury  found  to  be  fl,000,  and  the  appel- 
lants are  not  in  a  position  to  complain  of  the  finding.  They 
allege  this  to  be  the  value  of  the  goods  taken,  and  there  was 
proof  enough  in  the  case,  in  the  absence  of  countervailing 
testimony,  to  warrant  their  conclusion. 

A  large  number  of  the  instructions  given  by  the  court  are 
assailed  in  the  briefs  of  counsel  and  assigned  for  error  in  the 
abstinct.  The  court  could  well  have  avoided  the  labor  of 
examining  these  instructions,  since  the  abstract  contains 
neither  the  instructions  complained  of,  nor  those  given  and 
those  refused  by  the  court,  and  it  would  be  impossible  from 
an  inspection  of  that  book  to  determine  whether  the  court 
eri'ed  in  what  it  gave,  or  in  what  it  refused  to  give,  or 
whether  the  whole  case  was  fairly  presented  to  the  jury. 

Contrary  to  the  usual  practice  in  a  condition  of  things 
like  this,  the  charge  of  the  court  was  looked  into,  and  as  a 
whole  it  can  be  said  to  have  accurately  and  impartially  stated 
the  issues  and  presented  the  law  governing  the  case.  The 
insti'uctions  which  were  refused  were  either  embraced  within 
what  the  court  gave,  or  they  were  not  justified  by  the  evi- 
dence as  the  case  made  it. 

It  would  not  be  useful  to  extend  this  opinion  to  the  ex- 
treme limit  necessary  to  the  demonstration  of  the  accuracy 
of  this  position.  It  is  enough  to  say  that  there  is  nothing 
in  respect  of  these  matters  which  would  justify  a  reversal  of 
the  case.    The  error  predicated  upon   the  action  of  the 
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court  with  reference  to  the  limit  put  on  the  rights  of  counsel 
during  the  trial  of  the  cause  scai-cely  requires  consideration. 
The  appellants  seem  not  to  have  been  harmed  by  the  proced- 
ure, and  whether  or  not  the  rights  of  counsel  were  conceded 
to  their  fullest  extent  and  acknowledged  limit,  it  is  not  a 
matter  which  can  be  relied  on  to  reverse  the  case. 

The  conduct  of  the  trial,  and  the  control  of  counsel  within 
the  bounds  of  their  recognized  privileges,  is  so  fully  within 
the  discretion  of  the  trial  court,  that  its  action  in  this  re- 
spect will  never  be  reviewed  unless  it  is  manifest  that  that 
discretion  has  been  plainly  and  grossly  abused.  There  is  no 
such  showing  in  this  case,  and  there  is  no  necessity  to  fur- 
ther consider  this  matter. 

There  are  no  substantial  errors  apparent  in  this  record. 
The  judgment  must  be  afSrmed. 

Affirmed. 


REDmGTON,  Appellant  v.  Rbdingtok,  Appellee. 


33b  4^1  1*  DrvoBCE — Adxtlteby  a  Bab. 

2     8  The  plaintifTs  action  for  divorce  was  upon  the  grounds  of  desertion 

f34B  M  ^^^  non-Bupport.    Defendant  joined  issue  and  aiso  filed  a  cross- 

complaint  upon  the  ground  of  the  plaintiffs  adultery.  The  proofs 
showed  the  defendant  to  be  guilty  of  deseiiiion  and  non-support, 
and  the  plaintiff  to  be  guilty  of  adultery;  held^  that  both  complaint 
and  cross-complaint  should  have  been  dismissed. 

2.  Pbagtice  in  Divobcb  Cases. 

It  is  of  no  consequence  how  the  court  obtains  the  requisite  legal  knowl- 
edge of  the  fact  of  plaintiCTs  adultery.  It  may  crop  out  of  the 
proofs  without  having  been  pleaded,  but  must  be  acted  upon  by 
the  court    If  it  shall  appear,  no  divorce  can  be  decreed. 

3.  Gboubbs  of  DrvoBCB— EQUALmr  of. 

In  estimation  of  law,  all  grounds  of  divorce  are  of  equal  force  and  valid- 
ity, notwithstanding  supposed  differences,  in  point  of  morals,  in 
the  gravity  of  the  offenses  involved. 

Appeal  from  the  Diitrict  Court  of  Arapahoe  County. 
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Thb  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Messrs.  T.  J.  O'Donkell  &  W.  S.  Degkeb,  for  appellant 

Messrs.  Baxter  &  Wbiglbt,  for  appellee. 

BiSSELL,  J.,  delivered  the  opinion  of  the  court. 

The  legal  rights  and  obligations  of  these  parties  are  fixed 
by  the  facts  which  are  contained  in  the  record,  and  those 
which  in  this  court  must  be  taken  to  be  established  by  the 
verdict  of  the  jury.  They  were  married  in  1874  at  Danville, 
Illinois.  They  afterwards  removed  to  Kansas  which  was 
their  home  until  sometime  in  1881,  when,  as  the  jury  has  de- 
clared by  their  verdict,  Redington  deserted  his  wife.  Mrs. 
Redington  brought  this  action  of  divorce  against  her  hus- 
band, setting  up  three  gi^ounds ;  desertion,  non-support,  and 
adultery.  Redington  took  issue  on  these  allegations  and  filed 
a  cross-bill  asserting  the  adultery  of  his  wife.  The  verdict 
expressly  found  the  issues  of  desertion  and  non-support  in 
the  wife's  favor,  but  made  no  affirmative  finding  as  to  the 
matter  of  the  adultery.  As  the  law  seems  to  be,  this  is 
wholly  unimportant,  so  long  as  the  fact  exists.  There  was 
an  express  finding  that  Redington  deserted  his  wife  in  1881. 
The  circumstances  of  this  desertion  need  neither  be  stated 
nor  considered.  The  finding  will  not  be  reviewed.  It  is 
based  on  proof  fairly  submitted  to  the  consideration  of  the 
jury.  It  is  so  well  supported  by  the  evidence  that  this  court, 
if  called  on  to  pass  on  the  facts,  would  find  the  same  way. 
The  husband  then  may,  for  the  purpose  of  applying  the  rules 
of  law  which  are  decisive  of  the  rights  of  the  parties,  be  held 
to  have  done  what  the  statute  says  shall  give  rise  to  a  cause 
of  action  for  divorce.  The  decree  must  then  follow  the  bill 
and  proof  unless  there  be  in  the  record  that  which  bars  the 
wife's  recovery.  The  issue  as  to  the  wife's  adultery  tendered 
by  Redington  and  accepted  by  her  was  not  disposed  of  by 
any  finding  on  the  subject.    Considering  the  course  which 
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the  trial  court  should  have  taken  on  the  coming  in  of  the 
verdict,  this  was  not  necessary  to  the  entry  of  a  correct  and 
legal  judgment  in  the  premises.  The  fact  averred  in  the 
cross-bill  and  upon  which  it  rested,  stands  admitted  by  the 
wife  in  the  testimony  which  she  gave  on  the  trial.  This  of- 
fense against  the  marriage  law  was  committed  long  after  the 
desertion  and  subsequent  to  the  time  when  the  right  of  ac- 
tion on  the  ground  of  desertion  had  ripened  and  matured. 
The  decision  however  does  not  turn  on  the  question  of  time 
nor  upon  any  conclusion  as  to  the  order  of  events  which 
gave  to  the  respective  parties  their  right  to  sue  under  the 
statute.  Clearly  then  according  to  the  record  both  parties 
have  been  guilty  of  what,  if  either  were  innocent,  would  give 
to  the  one  injured  a  maintainable  cause  of  action.  The  in- 
quiry is  thus  reduced  to  the  naiTow  but  much  controverted 
one  whether  any  statutory  ground  of  divorce  can  be  the  subject 
of  a  good  recriminatory  plea  when  the  suit  or  cross-bill  is  based 
on  the  adultery  of  the  one  recriminating  the  other  offense. 
In  the  hopeless  conflict  among  the  authorities  both  English  and 
American,  and  without  the  guiding  and  controlling  force  of 
an  adjudication  in  our  own  state,  we  must  follow  what  seems 
to  be  the  current  of  the  main  stream  of  judicial  determination 
influenced,  perhaps,  by  our  own  judgment  of  what  the  law 
should  be  in  such  cases.  Since  it  is  the  conclusion  of  this 
court  that  the  cases  of  Ri%tine  v.  JRistine,  4  Rawle,  460,  and 
Buerfenning  v.  Buerfenning^  28  Minn.  563,  are  not  in  har- 
mony with  the  general  doctrine  of  the  American  courts,  it 
may  be  well  to  advert  to  the  difiference  between  the  statutes 
of  these  states  and  that  of  Colorado  upon  this  subject.  Both 
these  decisions  are  wholly  rested  on  the  supposed  necessity 
to  observe  well  established  rules  of  statutory  construction. 
The  Pennsylvania  court  seems  to  have  been  justified  in  the 
construction  which  they  put  on  their  act.  That  act  defi- 
nitely provided  that  if  the  defendant  should  "allege  and 
prove"  certain  things  they  should  in  such  actions  be  "a 
good  defense  and  a  perpetual  bar."  Very  properly  that 
court  held  that  such  certain  and  express  provisions  must,  by 
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well  settled  canons  of  construction,  be  taken  to  exclude  any 
other  defenses  which  might  be  supposed  to  exist  because  a 
right  of  action  upon  some  other  statutory  ground  had  come 
to  the  plaintiff  in  the  suit  or  the  cross-bill.     A  similar  stat- 
ute led  the  Minnesota  court  to  follow  the  Ri»tine  case.     It 
would  serve  no  good   purpose  to  analyze  the  Bnerfenning 
case  and  demonstrate,  were  it  possible,  that  in  so  far  as  it 
varied  from  the  authority  which  it  followed  it  was  not  well 
sustained.     It  is  enough  for  this  court  to  hold  that  it  is  un- 
hampered by  any  such  authoritative  legislative  expression  of 
purpose.     Under  the  4th  section  of  our  divorce  act  it  is 
wholly  unimportant  whether  the  collusion  or  adultery  be  al- 
leged by  the  defendant  or  by  either  party.     These  matters 
are  not  made  the  proper  subject  of  a  plea  either  in  express 
terms  or  by  implication.     It  is  of  no  consequence  how  the 
court  obtains  the  requisite  legal  information.     '^  If  it  shall 
appear "  *  *  *  "  no  divorce  shall  be  decreed."     It  is  more 
in  the  nature  of  a  limitation  upon  the  power  of  the  court 
whenever  the  I'ecord  shall  disclose  the  existence  of  either 
fact.     There  is  no  anus  prohandi  cast  on  the  recriminating 
party.     It  may  crop  out  in  the  plaintiff's  proofs  and  there 
would  then  be  neither  necessity  nor  occasion  for  plea  or  the 
offer  of  evidence  in  support  of  one.     If  the  court  learn  by 
evidence  which  is  properly  before  it  that  collusion  exists  or 
adultery  has  been  committed  by  both  parties,  it  can  render 
no  decree  of  divorce.     As  it  is  well  put  by  Sir  William  Scott 
in  Timmings  v.  IHmmings^  8  Hagg.  76  (6  Eng.  Ec.  22),  "  in 
cases  of  this  nature  it  is  incumbent  on  the  husband  to  make 
such  strict  proof  of  the  fact  charged  as  shall  not  involve  him- 
self or  create  a  legal  bar ;  for  if,  by  evidence  which  he  brings 
to  establish  adultery,  he  at  the  same  time  involves  and  im- 
plicates himself,  the  wife  has  the  full  benefit  of  this  evi- 
dence/'   The  court  would  only  be  bound  to  accept  these 
adjudications  as  authority  on  the  principle  that  an  affirma- 
tive statute  which  enacts  that  certain  offenses  shall  consti- 
tute a  good  defense  and  a  bar,  must  be  taken  to  exclude  the 
consideration  of  any  other.     We  are  unemban'assed  by  this 
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principle  of  constmction  and  we  are  not  forced  to  question 
the  accuracy  of  these  oases.  Bishop  on  Marriage  and  Di- 
vorce, 5th  edition,  vol.  2,  section  95.  Bishop  on  Statutory 
Crimes,  sections  158  and  154. 

These  preliminaiy  statements  of  fact,  and  this  conclusion 
concerning  the  statute,  simplifies  and  narrows  the  investiga- 
tion to  the  single  question  already  stated. 

Since  the  courts  of  this  countiy  first  commenced  to 
discuss  this  question  they  were  hampered  by  what  seemed 
to  be  an  unavoidable  necessity  to  rest  their  decisions 
upon  the  only  precedents  then  available  from  the  Eng- 
lish tribunals.  It  occasioned  this  difficulty.  The  English 
courts  until  the  recent  Divorce  Act  only  gi-anted  divorces 
a  mensa  et  thoro^  and  did  not  accord  to  any  other  offense  than 
that  of  adultery  equal  force  for  the  purposes  either  of  a  bill 
or  of  a  plea.  The  earlier  American  adjudications  followed 
this  line  of  reasoning,  adopted  those  cases  as  authority  for 
their  decisions,  and  there  are  in  the  American  Reports  cases 
which  adjudicate  that  neither  cruelty,  nor  desertion,  nor  any 
other  statutory  ground,  can  be  made  the  subject  of  a  valid 
and  successful  recriminatory  plea.  They  rest  on  no  correct 
doctrine,  and  unless  the  conclusion  be  forced  by  some  affirma- 
tive statute  it  should  not  be  accepted.  It  is  a  rule  recog- 
nized in  all  courts,  and  applicable  to  all  classes  of  actions,  that 
every  suitor  who  seeks  redress  at  the  hands  of  a  court  should 
come  unfettered  and  unsullied  by  faults  and  wrongs  of  his 
own  commission  against  the  contending  party.  This  princi- 
ple has  become  aphorized  in  the  law  as  ^^  clean  hands."  It 
is  plainly  and  palpably  violated  and  infringed  whenever  a 
litigant  who  prays  a  divorce  has  been  guilty  of  any  act  which 
under  the  statute  would  furnish  the  defendant  a  cause  of  ac- 
tion as  against  him.  This  alone  ought  to  be  sufficient  to 
defeat  the  plaintiff^s  right  of  recoveiy,  for  she  was  guilty  of 
a  great  offense  against  the  marital  obligation  before  she  filed 
her  bill.  It  has  never  been  sufficient  even  under  the  Eng- 
lish authorities  to  respond  that  even  though  this  be  true,  you 
fii-st  sinned  and  I  may  therefore  recover.  The  law  left  them 
where  it  found  them.    This  conclusion  finds  strong  support 
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in  the  consideration  that  under  the  statute  every  offense 
which  is  thereby  made  a  ground  for  divorce  is  of  equal  foi-ce 
and  validity,  and  when  presented  and  proved  entitles  the 
litigant  to  identically  the  same  relief.  It  ia  therefore  im- 
possible for  the  courts  in  determining  the  obligations  of  the 
marriage  contract  to  hold  that  there  is  any  difference  in  the 
legal  character  of  the  breaches  when  their  action  is  invoked 
upon  any  one  of  them.  Whatever  may  be  the  ethical  con- 
siderations, and  the  gravity  of  the  offenses  laid  in  a  moral 
point  of  view,  they  are  of  no  value  in  this  respect.  Conant 
V.  Conant,  10  Cal.  250 ;  Hauff  v.  Hauff,  48  Mich.  281 ;  Nagel 
V.  NageLt  12  Mo.  58 ;  Johns  v.  Johns^  29  Ga.  718 ;  Shackett  v. 
Shackett,  49  Vt.  195 ;  Bibet  v.  Bibet,  89  Ala.  348 ;  Adams  v. 
Adams,  17N.  J.Eq.S24;  Handy  v.  Handy,  124  Mass.  894. 

Under  the  law  as  established  by  these  authorities,  on  the 
coming  in  of  the  verdict  establishing  the  desertion  by  the 
husband,  the  court  being  advised  by  the  wife's  admission 
that  she  had  been  guilty  of  adultery,  should  have*  dismissed 
both  bill  and  cross- bill  and  left  the  parties  bound  by  the  tie 
which  they  had  severally  dishonored.  Under  these  circum- 
stances and  with  the  pleadings  and  the  suit  in  its  present 
shape  the  court  should  make  no  decree  concerning  alimony. 
It  is  doubtless  true  that  since  the  husband  must  remain  obli- 
gated by  his  marriage  contract  he  is  bound  to  care  for  his 
children  and  to  maintain  and  educate  them.  It  is  wholly 
unnecessary  to  determine  what  his  duties  may  be  with  refer- 
ence to  his  wife,  since  there  is  nothing  in  the  proofs  offered 
in  the  case  which  would  enable  the  court  to  judge  of  the 
gravity  of  her  temptation,  nor  how  far  the  husband  was  re- 
sponsible for  her  fault  by  reason  of  his  conduct.  This  mat- 
ter is  designedly  left  wholly  undetermined,  since  the  issues 
and  the  proofs  do  not  properly  present  the  question. 

Because  of  the  error  committed  by  the  court  in  entering 
a  judgment  on  the  verdict  in  favor  of  the  wife,  the  cause 
must  be  reversed  and  remanded  with  directions  to  the  court 
below  to  dismiss  both  the  bill  and  the  cross-bill,  with  such 
order  as  to  costs  as  to  that  court  may  seem  proper. 

Beversed. 
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The  Victoria  Gold  Mining  Company,  Appellant,  v, 

Frasbr,  et  al.,  Appellees. 

1.  COITTBAOT  THB0T70H  AGENT. 

Persons  dealing  with  a  corporation  througli  an  agent  must,  at  their 
peril,  advise  themselves  as  to  the  > scope  of  the  agency  and  powers 
of  the  agent. 

2.  AoB3rr--WHAT  Powers  kot  prbsumbd. 

The  general  manager  of  a  mining  and  milling  company  has  no  power, 
by  virtue  of  his  office,  to  bind  the  company  by  contracts  for  the 
purchase  of  machinery. 

3.  Ratifioation. 

The  principal  may,  by  ratification  of  the  unauthorized  act  made  in  Its 
behalf,  mak.e  it  its  own  and  become  liable  thereon. 

4.  New  Tbiaii—Pailube  of  Pboof— Gbouwd  for. 

While  appellate  courts  will  not  disturb  a  judgment  upon  a  mere  ques- 
tion of  weight  or  preponderance  of  testimony,  yet  when  there  is 
an  absence  of  proof  on  some  point  which  is  fundamental  to  the 
recovery,  neither  verdict  nor  judgment  is  conclusive  upon  the  appel- 
late trib\inal,  and  a  new  trial  will  be  ordered. 

Appeal  from  the  Distriet  Court  of  Arapahoe  Cowmty. 

Mr.  W.  N.  McBiRD,  and  Mr.  M.  B.  Carpenter,  for  ap- 
pellant. 

Mr.  R.  D.  Thompson,  for  appellees. 

B1SSEI4L,  J.,  delivered  the  opinion  of  the  court* 

It  is  impossible  to  aphold  this  judgment.  It  is  unsup- 
ported by  the  evidence  though  it  was  entered  upon  the  ver- 
dict of  a  jury.  The  law  by  which  the  rights  and  correlative 
obligations  of  the  parties  are  to  be  measured  was  neither  ac- 
curately nor  adequately  expressed  by  the  instructions. 

Some  time  in  the  latter  part  of  the  year  1889,  Eraser  and 
Chalmers,  the  appellees,  were  a  copartnership  doing  business 
in  the  city  of  Denver.  On  that  date  they  sold  a  Hunting- 
ton mill  for  $765  on  the  order  of  one  A.  J.  Ware.    It  is 
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their  contention  that  the  mill  was  sold  to  the  appellant,  The 
Victoria  Gold  Mining  Company.  The  company  disputes 
the  assertion  and  contends  that  if  the  mill  was  sold  at  all  it 
was  sold  under  such  circumstances  that  the  law  would  make 
the  transaction  a  sale  to  Ware,  who  would  be  responsible  for 
the  purchase  price.  Manifestly  under  this  issue  the  princi- 
pal inquiry  was  as  to  the  agency  of  the  individual  making 
the  purchase.  Nothing  is  more  clearly  settled  than  that  a 
person  who  deals  with  the  agent  of  a  corporate  body  must 
advise  himself  as  to  the  extent  and  scope  of  the  powers  of 
the  agent,  unless  by  reason  of  his  antecedent  dealings  with 
the  company,  or  the  nature  of  the  business  done,  and  the 
character  of  the  agency  itself,  there  is  such  an  authority  by 
implication  that  he  has  under  the  law  the  right  to  rely  upon 
these  appearances,  and  actual  proof  of  power  is  thereby  dis- 
pensed with.  Appellate  tribunals  will  never  disturb  a  judg- 
ment entered  upon  the  verdict  of  a  jury  on  a  mere  question 
of  weight  or  preponderance  of  testimony ;  but  wherever  as  in 
this  case  there  is  an  absolute  want  of  proof  on  some  funda- 
mental point  which  the  plaintiff  must  establish  to  entitle 
him  to  recover,  neither  a  verdict  nor  a  judgment  is  ever  held 
conclusive  on  the  appellate  tribunal.  The  only  testimony 
tending  to  establish  the  fact  that  the  mill  was  bought  for  the 
company,  or  that  Ware  who  purchased  it  was  the  agent  of 
the  corporation  with  such  authority  to  buy  as  would  neces- 
sarily bind  it,  was  that  made  by  the  proof  that  Ware  was 
the  general  manager  of  the  Milling  Company.  It  was  a  cor- 
poration carrying  on  the  milling  business  in  Breckenridge 
with  a  large  plant  of  several  mUls.  The  defendant  proved 
that  under  its  chat*ter  and  by-laws  Ware  was  without  au- 
thority to  make  any  contracts  on  behalf  of  the  corporation 
unless  he  was  thereunto  previously  authorized  by  the  board 
of  directors.  It  was  established  that  no  such  authority  had 
ever  been  conferred  on  Ware,  and  that  he  had  never  been 
authorized  by  the  board  to  buy  any  mill.  Under  this  show- 
ing  there  was  no  proof  of  any  agency  which  would  bind  the 
company  in  the  transaction,  unless  it  can  be  said  that  authori- 
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ty  to  buy  a  mill  is  necessarily  to  be  inferred  from  the  ap- 
pointment of  a  person  to  act  as  the  manager  of  a  mill  company. 
There  are  two  reasons  why  this  implication  should  not  arise ; 
first,  there  was  no  proof  that  managers  of  milling  companies 
usually  possess  powers  from  which  the  inference  might  be 
drawn  as  a  matter  of  law ;  and  second,  it  is  within  the  ex- 
perience of  every  person  familiar  with  mining  operations 
that  the  manager  of  a  mill  company  has  no  such  power  un- 
less it  be  directly  conferred.  To  hold  otherwise  would  be 
to  say  that  such  a  manager,  whose  manifest  duty  it  is  to  run 
the  mill  which  is  furnished  him,  may  of  his  own  accord  ex- 
tend the  operations  and  plant  of  the  company  beyond  the 
limits  of  either  their  plans,  their  purposes  or  their  capital. 
It  cannot  be  said  as  a  matter  of  law  that  any  such  powers 
are  to  be  implied  from  the  title  and  the  duties  incident  to 
the  appointment.  Under  these  circumstances  it  was  the 
duty  of  the  plaintiff  to  show  that  the  manager  as  such  had 
the  specific  and  broad  power  necessary  to  bind  the  company 
by  the  purchase.  It  is  quite  true  that  under  the  well  estab- 
lished doctrine  of  ratification  the  company  might  be  made 
liable  by  the  receipt  of  a  mill  thus  purchased,  if  they  appro- 
priated it  to  their  own  use  or  did  any  other  thing  to  which 
the  law  would  affix  the  responsibility  arising  from  the  adop- 
tion of  the  unauthorized  act.  There  was  no  proof  of  that 
description  offered.  It  may  be  conceded  that  there  was 
some  showing  that  the  mill  was  shipped  to  the  company  at 
Breckenridge  by  Ware's  order,  but  this  was  not  followed  by 
any  proof  that  the  company  ever  received  it,  or  that  they 
ever  appropiiated  it.  In  fact  the  proof  was  that  the  mill 
went  on  to  property  in  which  the  company  had  no  interest. 
Even  though  it  be  conceded  that  Ware  received  it  after  its 
shipment  in  the  name  of  the  corporation,  this  alone  would 
not  amount  to  such  a  ratification  as  is  essential  to  the  es- 
tablishment of  the  corporate  liability. 

The  jury  were  not  correctly  instructed.  They  were  told 
substantially  that  Ware  was  the  manager  of  the  company, 
and  that  if  as  such  manager  he  ordered  the  mill  shipped  to 
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it,  and  it  was  thus  shipped  and  delivered,  the  plaintiff  might 
recover.  This  is  not  the  law,  nor,  it  if  were,  is  it  applicable 
under  the  proofs,  for  there  was  no  evidence  of  any  delivery 
to  the  company  which  would  make  them  liable  for  the  goods, 
and  it  omitted  the  essential  element  of  acceptance.  The  de- 
fendant requested  instructions  relative  to  the  law  of  agency. 
They  asked  that  the  jury  be  told  when  a  person  dealt  with 
a  corporation  through  one  of  its  members  he  did  it  at  his 
peril,  and  it  was  his  duty  to  see  to  it  that  the  person  with 
whom  he  transacted  his  business  was  actually  such  agent, 
and  that  what  he  did  was  within  the  scope  of  his  authority. 
That  this  is  the  law,  and  that  they  were  entitled  to  have 
the  jury  instructed  upon  this  subject  is  undoubtedly  true. 
The  court  neither  gave  the  instructions  which  were  asked, 
nor  any  which  were  the  equivalent  of  them. 

The  instruction  given  on  the  legal  force  and  effect  of  the 
by-laws  of  the  company  is  probably  not  available  as  error 
on  this  hearing,  since  no  assignment  is  based  on  it.  It  is  not 
deemed  necessary  to  express  all  the  rules  which  must  govern 
the  settlement  of  this  controversy,  for  they  will  probably  be 
correctly  laid  down  on  the  next  trial. 

Since  the  judgment  is  wholly  unsupported  by  the  neces- 
sary proof  of  a  most  material  averment,  and  the  court  erred 
in  instructing  the  jury  as  to  the  law,  this  case  must  be  re- 
versed and  remanded. 

Jieversed. 


I  ^c  306 

Robinson  et  ux.,  Plaintiffs  in  Error,  v.  The  Dol-    Lg  ^\ 
ORES  Number  Two  Land  &  Canal  Co.  et  al.,  De-    '^a»' 

FBNDANTS  IN  ErROR. 

1.  Plbadikg — ^Facts,  not  Cokclvsiokb,  should  be  stated. 

The  oonclosions  of  the  pleader  stated  as  facts,  hroad,  general  asser- 
tions, sweeping  and  comprehensiye  accusations  of  conspiracy, 
fraud,  mismanagement  and  incompetency,  cannot  he  made  to  sup- 
ply the  want  of  a  specific  statement  of  facts. 

Vol.  II— 2 
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2.  Samib — Aljjlqatiovs, 

The  aU^;ation8  in  a  pleading  must  be  positive  and  not  by  way  of  re- 
cital, and  must  be  of  facts  only  and  not  of  law. 

8.  Same— Fbattd. 

Fraud  is  a  conclusion  of  law  from  the  facts  stated.  It  is  not  sufficient 
in  a  pleading  to  make  a  charge  of  fraud  in  general  terms.  The  par- 
ticular fraudulent  acts  should  be  pointed  out  and  stated. 

4.  CoBPORATB  Loans — Misapplication. 

A  misapplication  and  waste  of  money  received  by  a  corporation  is  not 
a  ground  for  invalidating  the  security  upon  which  the  loan  was  ob- 
tained. 

Error  to  the  District  Court  of  La  Plata  County. 

This  action  was  commenced  by  Benjamin  W.  Robinson 
and  wife  against  The  Dolores  Number  Two  Land  and  Canal 
Company  and  others,  for  the  cancellation  of  certain  deeds, 
injunction,  appointment  of  a  receiver,  accounting,  etc.  Upon 
demurrer  to  the  complaint,  the  action  was  dismissed.  The 
plaintiffs  bring  error.  The  nature  of  the  complaint  is  fully 
set  forth  in  the  opinion  of  the  court. 

Messrs.  Thomas  and  Thomas,  and  Messrs.  Hipp  and 
Tesgh,  for  plaintiffs  in  error. 

Mr.  W.  M.  Magtjire,  Mr.  S.  W.  Carpenter  and  Mr.  H. 
C.  Chabpiot,  for  defendants  in  error. 

Rbed,  J.,  delivei'ed  the  opinion  of  the  court. 

This  was  a  suit  in  equity  brought  by  plaintiffs  in  error 
against  The  Dolores  Number  Two  Land  &  Canal  Company, 
The  Dolores  Community  Ditch  Company,  Joseph  W.  Hel- 
mer,  trustee,  Emerson  B.  Tuttle,  trustee,  and  John  V.  Far- 
well  (beneficiary),  asking  for  the  appointment  of  a  receiver, 
an  injunction,  an  accounting,  etc.,  etc. 

It  is  alleged  that  The  Doloi'es  Number  Two  Land  &  Canal 
Company  was  organized  and  incorporated  in  January,  1887, 
for  the  purpose  of  constructing  a  canal  or  ditch  to  divert  the 
water  from  the  Dolores  river  to  irrigate  Montezuma  valley, 
a  valley  about  fifty  miles  in  length  and  fifteen  miles  in  width. 
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That  before  entering  upon  the  construction  of  the  canal  the 
company  had  accurate  suiTcys,  and  estimates  of  the  cost  of 
construction,  and  it  is  alleged  that  the  estimated  cost  of  sixty 
thousand  dollars  was  ample  to  construct  the  main  line  of  the 
canal.  That  the  capital  stock  of  the  company  was  $200,000, 
divided  into  2000  shares  of  8100  each.  That  the  plaintiff, 
Benjamin  W.  Robinson  and  his  wife,  Mary  H.,  were  from 
and  after  the  organization  of  the  company  bona  fide  ownera 
for  value  of  245  shares  of  the  capital  stock.  At  what  price 
per  share  is  not  stated,  nor  is  it  stated  in  what  manner  pay- 
ment was  made,  nor  is  it  stated  who  became  the  owners  of 
the  remaining  1755,  what  prices  were  paid  or  how  payments 
were  made,  nor  whether  anjrthing  was  realized  from  the  sale 
of  the  capital  stock,  nor  what,  if  any,  use  was  made  or  to  be 
made  of  the  proceeds.  The  fair  inference  from  the  plead- 
ing is  that  the  capital  stock  was  divided  among  the  promoters 
and  incorporators  gratuitously ;  for  the  next  allegation  is,  that 
plaintiff,  B.  W.,  spent  large  sums  of  money  (no  amount 
stated),  in  organizing  the  company,  and  that  as  the  author- 
ized and  accredited  agent  of  the  corporation  he  went  to  Chi- 
cago to  secure  a  loan  of  $100,000,  a  sum  $40,000  in  excess 
of  the  amount  alleged  to  be  needed  to  construct  the  canal. 
That  by  his  skill  and  enteiprise  he  succeeded  in  securing  a 
loan  of  $100,000  from  J.  V.  Farwell  upon  the  bonds  of  the 
company.  It  is  hard  to  reconcile  the  next  allegation, — 
where  it  is  said  that  after  plaintiff  had  secured  the  han^  Far- 
well  sent  his  agent,  Helmer,  to  the  state  to  ascertain  the 
value  of  the  franchise  and  property  of  the  corporation,  and 
having  ascertained  it  to  be  worth  a  half  million  dollars  Far- 
well,  Helmer,  and  one  H.  N.  Tuttle  entered  into  a  conspiracy 
to  obtain  possession  of  the  entire  property  ^'  and  demanded 
as  a  condition  precedent "  to  making  the  loan  of  $100,000 
alleged  to  have  been  already  secured  by  plaintiff — that  45 
per  cent  of  the  entire  capital  stock  be  assigned  and  delivered 
to  Tuttle,  and  further  demanded  that  Farwell  should  name 
two  members  of  the  board  of  dii-ectors  of  the  corporation. 
That  these  requirements  were  complied  with  by  the  company. 
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That  the  company  issued  its  bonds  for  $100,000  on  the  first 
day  of  July,  1887,  and  on  the  same  date  executed  to  Helmer, 
as  trustee,  a  deed  of  trust  upon  its  property,  rights  and  fran- 
chises to  secure  the  payment  of  the  bonds.  That  such  deed 
of  trust  contained  a  provision  that  if  default  be  made  in  the 
payment  of  interest,  the  whole  amount,  principal  and  inter- 
est, should  become  due,  etc.  That  some  time  prior  to 
July  1st,  1887,  and  before  the  $100,000  in  money  was  paid 
by  Farwell,  ^^  the  board  of  dii*ectors  was  reorganized  in  the 
interest  of  Farwell,  and  from  that  time  on  Farwell  had  full 
control  of  the  board  of  directors  and  complete  management 
of  the  affaire  of  the  company."  How  the  board  was  organ- 
ized in  his  favor,  and  how  he  obtained  full  control  are  not 
stated. 

It  is  also  alleged  that  4f5  per  cent  of  the  capital  stock  of 
the  company  was  transferred  to  Tuttle  for  Farwell's  benefit, 
upon  the  books  of  the  company.  Then  follows  a  vague,  in- 
definite allegation — ^^that  immediately  thereafter  the  said 
conspirators  set  about  to  ruin  and  wreck  such  company  in 
pursuance  to  their  original  plan  "  for  the  purpose  of  acquir- 
ing the  property  by  wasting  and  squandering  its  money  and 
leaving  it  insolvent.  That  good  eng^ineering  ability  was  re- 
quisite in  constructing  the  works,  but  none  but  incompetent, 
impracticable  and  visionary  managers  were  employed,  etc. 
That  by  reason  of  the  employment  of  incompetent  persons 
and  of  the  doing  of  the  work  in  an  improper  manner,  the 
work  was  not  completed,  the  9100,000  wasted  and  squan- 
dered and  the  company  insolvent. 

Then  follows  five  closely  printed  pages  of  the  abstract, 
alleging,  in  effect,  that  the  Montezuma  valley  was  uninhab- 
ited or  nearly  so ;  that  in  order  to  make  the  undertaking  a 
success  and  dispose  of  water  when  carried,  it  was  necessary 
to  have  agriculturists,  users  and  consumers  of  water  settle 
in  the  valley,  those  who  would  buy  water  rights  and  use 
water.  That  on  the  15th  day  of  April,  1887,  plaintiff,  by  a 
resolution  of  the  board  of  directors  unanimously  passed,  was 
i^pointed  a  ^^  commissioner  of  colonization,"  to  attend  to  the 
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peopling  of  the  valley  and  superintend  the  construction  of 
lateral  ditches  for  the  distribution  of  water,  etc.  That  plain* 
tiff  was  well  qualified  for  the  duties  of  the  position  and 
business  of  securing  colonies  and  emigrants,  and  that  he  im- 
mediately entered  upon  the  duties  of  his  ofGce.  That  in  the 
ensuing  month,  just  ^^  as  he  got  fully  started  and  his  plans 
and  purposes  fully  matured,  *  *  *  the  board  of  directors 
of  the  company  *  ♦  *  wrongfully  and  fraudulently  •  *  • 
compelled  him  to  abandon  the  business  and  efforts  to  popu- 
late the  said  Montezuma  valley,"  and  the  company  never  em- 
ployed any  one  else  to  take  his  place  and  populate  the  valley. 
That  by  such  wrongful  and  fraudulent  acts,  and  by  its  fail- 
ure to  complete  the  canal  and  furnish  water,  the  valley, 
instead  of  being  populated,  densely,  as  he  intended,  was  de- 
populated, ^^  and  hy  this  course  qfsuieidal  proceedings  hundreds 
offamUieSy  which  had  been  attracted  to  this  valley  by  the  said 
Robinson^  and  by  reason  of  books  by  him  composed^  printed  and 
circulated^  were  relvAstantly  forced  to  go  elsewhere.^^ 

The  facts  contained  in  these  last  allegations  hardly  afford 
a  basis  for  equitable  relief,  nor  is  any  directly  asked  upon 
them.  He  does  not  ask  to  be  reinstated  in  the  position  he 
was  so  well  qualified  to  fill,  alleges  and  asks  no  damage,  nor 
states  that  he  sustained  any  loss,  even  of  books  and  printed 
matter,  consequently,  we  cohclude  that  it  was  incorporated 
into  the  complaint  as  a  part  of  the  evidence  to  establish  the 
allegations  of  incompetent  management  and  want  of  admin- 
istrative ability  in  the  officers  managing  the  company  If  the 
allegations  are  true — and  they  must  be  so  regarded  on  de- 
murrer— ^no  more  conclusive  proof  could  be  needed  to  estab- 
lish incompetency  or  a  premeditated  plan  to  ^^ruin  and 
wreck"  the  company,  than  that  afforded  by  the  fact  of  dis- 
charging the  plaintiff  and  desolating  the  valley.  Had  the 
company  completed  its  canal,  as  it  is  alleged  it  should  have 
done,  so  as  to  furnish  water  in  the  year  1888,  and  retained 
the  plaintiff  to  populate  the  valley,  the  undertaking  must 
have  been  an  eminent  success.  The  water  and  the  people  were 
both  needed — ^the  water  without  the  people  was  useless — 
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and  could  not,  as  required  by  the  constitution,  have  been 
regarded  as  applied  to  a  beneficial  use.  A  certain  amount 
of  water,  or  fluid  of  some  kind,  is  supposed  to  be  necessary 
to  support  animal  life.  Ghosts  and  disembodied  spirits  are 
supposed  capable  of  existence  without  it,  and  yet  in  its 
absence,  they  are  not  cheerful.  Dives  was  anxious  to  ob- 
tain the  smallest  quantity  for  ^^  domestic  purposes."  Oiven 
plenty  of  water — a  dense,  thrifty  population  accustomed  to 
its  use,  for  drinking,  lavatory  and  irrigating  purposes,  was 
indispensable.  It  is  evident  that  plaintiff  had  correct  views ; 
both  factors,  united,  were  needed.  His  removal  just  at 
the  time  he  had  fully  prepared  himself  to  enter  upon  the 
proper  discharge  of  the  duties  of  his  o£Sce,  was  an  indignity 
and  an  outrage,  but  may  have  been  inspired  by  the  purest 
dictates  of  humanity.  The  water  supply  was  needed  at  a 
date  as  early  or  earlier  than  the  great  influx  of  population. 
The  company  finding  that,  by  the  exercise  of  his  ability,  en- 
ergy and  zeal,  the  population  was  to  precede  the  water,  were 
compelled  to  remove  him,  or  subject  a  large  number  of  peo- 
ple to  all  the  horrors  of  a  severe  and  long  proti*acted  drouth. 

Taking  this  view  of  it,  the  act  may  have  been  praiseworthy 
and  not  as  supposed,  *^  wrongful  and  fraudulent."  The  com- 
pany was  the  modem  *^  Moses,"  that  was  to  smite  the  rock 
and  render  existence  in  the  desert  possible. 

In  the  next  allegation  the  charge  is  reiterated,  '^  that  the 
business  affairs  of  the  company  have  been  mismanaged  and 
conducted  in  a  most  reckless  and  extravagant  manner,  and 
that  none  but  the  most  incompetent,  untrustworthy  and  un- 
skilled managers  have  been  employed."  That  the  company 
had  spent  and  squandered  nearly  double  the  amount  esti- 
mated as  the  cost  of  construction,  had  squandered  and  thrown 
away,  by  bad  management,  the  9^100,000  obtained — ^was  in 
debt  $45,000,  and  the  work  of  construction  not  completed. 
Again,  upon  the  next  page  it  is  reasserted,  that  Farwell, 
Helmer  and  Tuttle,  by  willful  design  and  incompetency,  had 
squandered  the  funds  of  the  company;  that  the  company 
was  in  debt  ^5,000  and  bankrupt,  and  applied  to  Farwell 
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for  an  additional  loan  of  $90,000,  which  was  refused,  unless 
the  stockholders,  without  consideration,  would  relinquish 
and  assign  20  per  cent  more  of  the  capital  stock  of  the  com- 
pany for  the  benefit  of  Farwell ;  that  the  individual  stock- 
holders, except  Robinson  and  wife,  who  refused,  acceded  to 
the  request  and  contributed  the  stock,  and  thereupon  the 
f  90,000  was  loaned  by  Farwell.  The  company  issued  addi- 
tional bonds  for  $90,000  and  a  second  deed  of  trust  was  exe- 
cuted to  secure  the  bonds,  in  which  Emerson  B.  Tuttle  was 
made  trustee.  That  Farwell  unlawfully  extorted  from  the 
indiyidual  stockholders  the  65  per  cent  of  stock  so  as  to  obtain 
absolute  control  of  the  company  for  the  purpose  of  wrecking 
it,  but  that  plaintiffs  absolutely  refused  to  contribute  to  the 
last  20  per  cent.  We  are  nowhere  informed  from  what 
source  the  first  45  per  cent  of  stock  was  obtained,  whether 
it  was  stock  undisposed  of  and  remaining  in  the  company,  or 
whether  it  was  made  up  of  individual  contributions. 

It  is  then  alleged  that  the  $190,000  was  largely  wasted, 
thrown  away  and  ^  expended  for  purposes  other  than  com- 
pany purposes,"  (but  to  what  extent,  and  for  what  purposes 
is  not  stated),  and  that  both  deeds  of  trust  made  to  secure 
the  two  loans  aggregating  $190,000  are  void.  The  next  alle- 
gation is  a  reiteration  of  the  former  general  charges  of  a 
conspiracy  to  wreck  and  ruin  the  company,  wasteful  and  in- 
competent management,  etc.,  to  which  is  added  an  allegation 
that,  with  proper  management  the  cost  of  construction  should 
not  have  exceeded  $80,000.  That  construction  could  have 
been  completed  so  as  to  have  furnished  water  for  the  year 
1888,  and  that  if  plaintiff,  Robinson,  had  not  been  interfered 
with  he  would  so  have  peopled  the  valley  that  an  income  of 
$80,000  might  have  been  realized  from  the  sale  of  water  for 
the  year  1888.  The  following  allegation  is  more  important : 
^  that  said  Farwell  now  owns  over  80  per  cent  of  the  stock 
of  said  company,  the  greater  part  of  which  he  acquired 
wrongfully  and  without  any  consideration  and  in  derogation 
of  the  rights  of  these  complainants."  How  obtained  wrong- 
fully and  without  considei*ation  is  not  stated. 
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In  regard  to  the  fii'st  45  per  cent  it  is  alleged  that  it  was 
required  as  a  bonus  or  gratuity,  as  a  condition  precedent  to 
the  loaning  of  the  $100,000  that  the  demand  was  complied 
Mrith.  If  such  was  a  fact  he  legally  obtained  the  stock,  and 
its  transfer  was  the  result  of  a  mutual  agreement;  the  demand 
could  be  declined  or  complied  with  at  the  option  of  the  other 
party.  The  same  may  be  said  of  the  20  per  cent  demanded 
as  a  condition  for  the  loan  of  the  $90,000.  It  appears  that 
plaintiffs  did  not  contribute  stock  to  satisfy  either  demand; 
that  they  were  at  the  beginning  and  still  are  the  holdeis  of  245 
shares.  It  seems  that  those  who  parted  with  stock  as  con- 
tributors regarded  the  securing  of  the  money  as  a  proper 
consideration.  They  are  not  complaining.  How  the  secur- 
ing of  the  stock  from  other  individual  holders  was  in  deroga- 
tion of  the  rights  of  plaintiffs  is  not  stated,  and  we  are  at  a 
loss  to  discover.  If  othei's  saw  fit  to  part  with  their  stock, 
to  Farwell,  without  consideration,  such  fact  cannot  be  a 
ground  for  equitable  relief  of  plaintiffs.  How  Farwell  be- 
came the  owner  of  the  other  15  per  cent  to  make  the  80  per 
cent  is  not  shown,  but  it  is  presumed  he  acquired  it  legiti- 
mately, otherwise,  we  would  be  informed.  If,  as  alleged.  Far- 
well  holds  over  80  per  cent  of  the  entire  stock  and  plaintiffs' 
245  shares,  there  is  at  most  but  about  150  shares  outstand- 
ing in  others.  It  is  next  alleged  that  on  or  about  the  (blank) 
day  of  (blank)  year  The  Dolores  Number  Two  Land  and 
Canal  Company  made  an  attempted  conveyance  of  all  its 
water  rights,  privileges,  franchises  and  property  in  the  same, 
and  the  right  to  sell  all  the  water  rights  and  water  and  the 
right  to  receive  all  the  future  revenue  to  be  derived  from 
the  sale  of  water  belonging  to  it,  to  the  Dolores  Community 
Ditch  Company,  at  the  instigation  of  the  conspirators,  etc. 
*'*'  That  said  attempted  conveyance  is  a  fraud  and  void  in  law 
and  equity,  and  a  fraud  upon  these  complainants  and  all  in- 
nocent stockholders."  These  allegations  are  so  vague,  mys- 
terious, indefinite  and  indeterminate  that  it  is  impossible  to 
seriously  consider  them.  If,  as  stated,  it  was  only  an  at- 
tempt to  convey,  it,  of  courae,  was  not  consummated,  no  one 
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was  injured.  If  it  was  "void  in  law  and  equity,'*  "Toid 
things "  are  no  things  and  require  no  notice.  Whether  it 
was  a  reorganization  under  a  new  name  of  the  same  corpora- 
tion or  a  new  and  distinct  corporation,  whether  the  capital 
stock  of  the  first  corporation  was  increased,  whether  the 
scope  and  object  of  the  new  corporation  were  extended  and 
enlarged,  whether  any  consideration,  nominal  or  otherwise, 
passed  or  was  to  pass,  whether  the  possession  passed  from 
the  old  company  to  the  new,  whether  the  new  company  was 
capitalized  and  issued  stock,  we  are  not  informed.  The  only 
information  we  have  is  "  The  organization  of  the  said  second 
company  *  •  *  by  the  same  parties  and  for  the  same  pur- 
poses, has  so  confused  and  complicated  the  legal  constitution 
and  status  of  both  said  companies,  that  it  is  almost  utterly 
impossible  for  said  companies  or  either  of  them  to  carry  on 
the  business,"  etc.  This,  certainly,  would  be  the  result, 
where  two  corporations  created  for  the  same  purpose,  and 
controlling  the  same  property  and  rights,  attempted,  at  the 
same  time,  to  exercise  such  control.  It  is  a  condition  with- 
out precedent,  and  without  some  facts  stated, — some  data, — 
it  is  impossible  to  say  whether  it  is  fair  or  fraudulent,  legal 
or  illegal.  It  certainly  appears  opposed  to  natural  law — ^two 
bodies  occupying  the  same  space  at  the  same  time. 

But  it  appears  in  the  next  allegation  that  the  original  cor- 
poration still  retained  sufficient  vitality  to  exercise  the  impor- 
tant prerogative  of  levying  assessments  upon  its  stock,  and 
that  in  the  exercise  of  it,  plaintiffs  had  been  assessed  to  pay 
tl,847.50.  That  there  was  no  necessity  for  such  assessment ; 
that  it  was  made  by  the  conspii*ators  to  force  a  sale  of  plain- 
tiffs* stock  and  buy  it  in,  and  that  plaintiffs  refused  to  pay 
such  assessment.  This  is  again  followed  by  the  general 
charges  of  mismanagement,  incompetency,  want  of  skill  in 
employees,  fraud  and  dishonest}^  and  upon  "  information  and 
belief,"  collusion  and  conspiracy  to  wreck  and  ruin  both  com- 
panies. Then  that  plaintiffs,  prior  to  commencing  suit  ap- 
peared before  the  board  of  directors  and  protested  and 
complained  and  begged  it  to  reform  and  coiTect  their  grievous 
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wrongs;  that  the  requests  were  unheeded — ^the  eloquence 
wasted. 

The  first  part  of  the  prayer  is  in  the  disjunctive  or  alter- 
native, asking  that  a  receiver  be  appointed  to  complete  the 
construction  of  the  work  and  disburse  the  money,  or  that  an 
injunction  issue  to  restrain  the  company  from  prosecuting 
the  work  and  disbursing  the  money,  and  from  proceeding  to 
enforce  the  collection  of  the  assessments  against  the  plain- 
tiffs ;  that  the  two  trust  deeds  be  decreed  to  be  void  and 
canceled,  and  for  a  full  accounting  of  all  moneys  disbuised. 
This  lengthy  review  of  the  complaint  may  seem  unnecessary, 
but  it  is  as  brief  a  digest  or  synopsis  of  thirty-one  closely 
printed  pages  as  can  be  made  for  a  proper  understanding 
of  the  case.  A  demurrer  was  interposed  specifying  eighteen 
supposed  fatal  defects  in  the  pleading,  which  may  be  x^on- 
solidated  and  summarized  in  one,  viz.,  that  the  complaint 
was  bad  for  want  of  substance ;  did  not  state  facts  sufficient 
to  entitle  plaintiffs  to  the  relief  asked.  The  demurrer  was 
sustained.     The  judgment  is  brought  here  for  review. 

In  this  case  the  well  established  rules  and  principles  that 
control  pleadings  in  equity,  have  been  overlooked  or  disre- 
garded. The  conclusions  of  the  pleader,  stated  as  facts, 
broad  generalizations,  sweeping  and  comprehensive  asser- 
tions of  conspiracy,  fraud,  mismanagement  and  incompetency 
cannot  be  made,  in  pleading,  to  supply  the  want  of  specific 
facts. 

"  The  allegations  must  be  positive,  and  not  by  way  of  re- 
cital ;  and  must  be  of  facts  only,  and  not  of  law."  Mitford 
&  Tyler's  Eq.  Plead.  64. 

'*  The  rights  of  the  several  parties,  the  injury  complained 
of,  and  every  other  necessary  circumstance,  as  time,  place, 
manner,  or  other  incidents,  ought  to  be  plainly,  yet  succinctly 
alleged.  Whatever  is  essential  to  the  rights  of  the  plaintiff, 
and  is  necessarily  within  his  knowledge,  ought  to  be  al- 
leged positively  and  with  precision."  Ibid.  186 ;  Story's  Eq, 
Plead.  §§  27,  28,  246-257. 

Fraud  is  a  conclusion  of  law,  from  the  fact  stated.    It  is 
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not  sufBcient  in  the  bill  to  make  a  charge  of  fraud  in  general 
terms.  It  should  point  out  and  state  particular  actB  of  fraud. 
Story's  £q.  Plead.  §§  251,  251a. 

The  capital  stock  of  a  corporation  is  usually  the  original 
and  only  source  from  which  the  money  is  obtained  for  the 
prosecution  of  the  enterprise.  By  sec.  840,  chap.  19  of  the 
statutes  it  is  declared :  '^  No  corporation  shall  issue  stock  or 
bonds,  except  for  labor  done,  services  performed,  or  money 
or  property  actually  received."  A  careful  examination  of 
the  authorities  establishes  the  legal  fact  that  the  stock  of  a 
corporation  is  the  basis  from  which  is  derived  the  capital ; 
that  the  stock  is  regarded  as  money  or  its  equivalent.  It  is 
alleged  that  the  capital  stock  of  the  company  was  8200,000 ; 
that  it  passed  to  the  stockholders.  Had  it  been  disposed  of 
at  50  per  cent  of  its  par  value,  the  fund  obtained  would, 
according  to  the  allegations  of  the  complaint,  have  been  am- 
ple to  have  completed  the  enterprise.  From  the  complaint 
it  appears  that  not  a  dollar  of  proceeds  of  stock  ever  went 
into  the  treasury,  and  that  all  the  money  received  and  used 
came  from  the  Farwell  loans.  From  the  allegations,  it  is 
presumable  that  the  stock  was  issued  and  used  for  gratuitous 
distribution  among  the  promoters.  The  allegation  is  that 
plaintiffs  were  the  ^^  bona  fide  owners  and  holders  of  said  cap- 
ital stock,"  but  it  is  not  alleged  that  any  value  whatever  was 
paid  for  it.  If,  as  stated,  Farwell  furnished  all  the  money 
for  65  per  cent  of  the  stock,  and  the  others  were  the  gratuitous 
holders  of  the  remaining  85  per  cent,  and  he  afterwards  by 
purchase  obtained  over  15  per  cent  moi'e,  and  then  through 
his  agents  took  absolute  and  entii*e  control  of  the  manage- 
ment, construction  and  disbursement  of  money — ^if  the  man- 
agement was  bad,  his  agents  incompetent,  the  money  wasted, 
etc.,  it  would  seem  that  he,  Farwell,  was  the  only  one  who 
could  suffer  pecuniarily,  and  could  hardly  be  amenable  to 
the  oft-reiterated  charge  of  conspiracy  to  ruin  and  wreck  a 
company  in  which  he  would  be  the  only  sufferer.  He  is 
chaiged,  in  effect,  with  wasting  his  own  money  and  wrecking 
himself  to  the  extent  of  80  or  85  per  cent  to  effect  the  ruin 
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of  the  other  15  or  20  per  cent.  If  such  were  the  facts,  Far- 
well  might  be  benefited  by  the  appointment  of  a  conservator 
or  guardian,  but  a  court  of  equity  could  hardly  appoint  a 
receiver,  as  asked,  to  administer  his  affairs ;  nor  can  the  court, 
by  injunction,  restrain  him  from  wastefuUy  disbursing  his 
money,  or  mismanaging  his  affairs ;  nor  can  it,  in  the  absence 
of  stated  facts,  showing  the  invalidity  of  the  assessment,  re- 
strain its  collection.  A  minority  of  a  corporation  is  un- 
doubtedly entitled  to  the  interposition  of  a  court  of  equity 
to  protect  it  from  the  illegal  aggression  of  the  majority ;  but 
the  wrongs  charged,  the  imminency  of  the  danger,  and  the 
rights  of  the  minority,  must  be  clearly  and  explicitly  stated 
by  apt  averments. 

The  court  is  asked  to  decree  both  deeds  of  trust,  made  to 
secure  the  money  borrowed,  absolutely  void  and  of  no  effect. 
Why  this  should  be  done  is  not  shown.  To  enable  a  court 
to  so  decree,  some  invalidity  or  illegality  in  their  inception 
and  execution  must  be  shown,  or  a  failure  or  want  of  con- 
sideration. Neither  is  attempted.  A  misapplication  and 
waste  of  the  money  received  in  exchange  for  a  security 
would  not  afford  a  court  adequate  grounds  for  invalidating 
the  security  given. 

It  follows  that  the  judgment  of  the  court  in  sustaining  the 
demuri*er  and  dismissing  the  suit  was  correct. 

Affirmed. 


DowLiNG,  Appellant,  v.  Dowling,  Appellbsb. 

1.   JXTDGMKNT  AGAINST  ESTATE — RiOHTS  OF  HOLDKB. 

Where  a  judgment  creditor  of  a  solvent  estate  postpones  enforcement 
of  her  judgment  in  consideration  of  an  assignment  to  her  of  one  of 
several  notes  secured  by  deed  of  trust  and  given  to  the  heir  for  a 
debt  due  the  estate,  and  it  is  agreed  that  upon  the  payment  of  the 
note  and  interest  when  due,  she  will  satisfy  the  judgment,  she  is  not 
oompeUed  to  exhaust  her  remedy  upon  the  note  as  a  condition  to 
her  right  to  enforce  the  judgment  against  the  heir. 

2.  Heir — Liability  of. 

The  heir  into  whose  possession  an  estate  has  come  is  to  be  excused 
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from  the  payment  of  its  debts  only  upon  showing  an  insufficiency 

of  assets. 
S.  Estoppel. 
The  doctrine  of  estoppel  by  election  cannot  be  invoked  by  one  who  has 

suffered  no  disadvantage  by  reason  of  anything  in  the  premises. 

Appeal  from  the  District  Court  of  Jefferson  County, 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 
Mr.  A.  H.  De  France,  for  the  appellant. 
Mr.  Joseph  Mann,  for  the  appellee. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

Bj  the  complaint  in  this  case  it  appears  that  one  Matthew 
Dowling  died  intestate  on  the  5th  day  of  August,  1880 ;  that 
on  the  27th  day  of  December,  1880,  letters  of  administration 
were  issued  upon  his  estate  to  Jacob  D.  Cams  by  the  pro- 
bete  court  of  Jefferson  county,  Colorado ;  that  on  the  5th 
day  of  September,  1881,  Julia  Dowling,  appellee  herein,  ob- 
tained a  judgment  in  the  county  court  against  the  estate  of' 
Matthew  Dowling  for  the  sum  of  $405.50  ;  that  on  or  about 
January  2, 1882,  9173.75  was  paid  on  said  judgment ;  that 
the  defendant  and  appellant  herein,  Mary  Dowling,  was  the 
widow  and  sole  heir  of  Matthew  Dowling. 

It  seems  that  the  personal  assets  of  the  estate  were  not 
sufficient  to  pay  the  judgment  and  that  the  defendant,  Mary 
Dowling,  took  possession  of  all  the  estate,  sold  and  realized 
therefrom  the  sum  of  $2,000,  and,  it  is  alleged,  promised 
and  agreed  to  pay  plaintiff  this  judgment.  This  action  is 
brought  to  recover  the  amount  due. 

By  the  answer  it  is  alleged  that  one  John  Lydon  executed 
and  delivered  to  Mary  Dowling  as  widow  and  heir,  for  a 
debt  due  the  estate,  four  promissory  notes,  and  secured  the 
payment  of  the  same  by  a  deed  of  trust  upon  lands  in  the 
county  of  Jefferson  ;  and  that  on  the  30th  day  of  August, 
1884,  Mary  Dowling  transferred  one  of  these  promissory 
notes  to  Julia  Dowling,  which  was  in  words  and  figures  as 
follows : 
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"  1200.  Golden,  Colorado,  May  15th,  1884. 

"  One  year  after  date  I  promise  to  pay  to  the  order  of 
Mary  Dowling  two  hundred  dollars,  payable  at  Golden,  Col- 
orado, with  interest  at  the  rate  of  five  per  cent  per  annum 
from  date  until  paid.  Interest  payable  at  maturity.  Value 
received.  John  Lydon." 

That  at  the  same  time  and  contemporaneous  with  the  de- 
livery of  said  note  the  following  instrument  was  executed 
by  Julia  Dowling : 

**  Received  of  Mary  Dowling  this  day  a  promissory  note 
executed  by  John  Lydon  to  her  for  the  sum  of  two  hundred 
dollars  payable  on  the  15th  day  of  May,  1885,  and  which 
note  is  secured  by  a  trust  deed.  Now  if  said  note  and  inter- 
est is  promptly  paid  to  me  when  due  then  I  agree  to  cancel 
and  release  the  judgment  I  obtained  and  hold  against  J.  D. 
Cams,  administrator  of  the  estate  of  Matthew  Dowling, 
deceased,  for  the  sum  of  four  hundred  and  five  doUai-s 
and  ^^ff  dollars,  entered  in  the  probate  court  of  Jefferson 
county,  Colorado,  in  the  month  of  September,  1881,  and 
then  the  said  Mary  Dowling  shall  have  a  clear  receipt  for 
said  judgment. 

"  Golden,  August  80th,  1884.  Julla.  Dowling." 

Thereafter,  as  it  appears  and  is  admitted  by  the  agreed 
statement  of  facts,  in  order  to  pay  the  notes  so  executed  by 
John  Lydon,  proceedings  were  instituted  by  the  heir  and 
widow  under  the  deed  of  trust,  and  the  real  estate  therein 
mentioned  was  sold,  and  the  sum  of  |$500  realized  from  said 
sale,  which  was  sufiScient  to  satisfy  two  of  said  notes,  and 
the  sum  of  $59.80  was  applied  upon  the  third  then  held  by 
appellant. 

The  cause  was  tried  to  the  court  a  jury  being  waived,  and 
the  court  found  that  Julia  Dowling,  the  appellee,  was  in- 
debted to  Mary  Dowling,  the  appellant,  in  the  sum  of 
$418.91,  and  rendered  judgment  for  this  amount. 

To  reverse  this  judgment  it  is  insisted  by  appellant  that 
she  was  under  no  legal  obligation  to  pay  the  judgment  sued 
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upon ;  that  it  was  the  debt  of  another  and  no  promise  was 
made  in  writing  to  pay  the  same ;  that  if  such  obligation 
existed  it  was  fully  discharged  by  the  contract  of  August 
SOth,  1884;  that  by  said  contract  it  became  the  duty  of  Julia 
Dowling  to  use  due  diligence  in  the  collection  of  the  note, 
and  having  failed  to  do  so  and  neglecting  to  return  the  note, 
she  was  estopped  from  recovery  for  the  balance  due  upon 
the  judgment. 

This  was  a  claim  against  the  estate  of  Matthew  Dowling 
which  was  evidenced  by  the  judgment  obtained.  Mary 
Dowling  became  the  sole  heir  and  absorbed  the  entire  assets 
of  the  estate,  but  for  the  purpose  of  paying  the  same  she  trans- 
ferred the  above  mentioned  note  and  accepted  the  condi- 
tional receipt  above  recited. 

True  it  is  that  the  note  was  secured  by  the  deed  of  trust, 
and  it  is  equally  true  that  three  other  notes  were  secured 
with  this  one  by  the  same  deed  of  trust,  and  that  Mary  Dowl- 
ing held  these  three  notes  and  advertised  the  property  men- 
tioned in  the  deed  of  trust  for  sale,  under  and  by  the  terms 
of  it  and  purchased  it  for  the  sum  of  $500,  canceling  two 
and  a  part  of  the  third  note,  leaving  the  note  transferred  by 
her  to  Julia  Dowling  wholly  unpaid  and  unsatisfied. 

We  are  clearly  of  the  opinion  that  the  appellant  being  the 
sole  heir  of  her  deceased  husband  and  having  secured,  sold 
and  converted  to  her  own  use  all  of  the  personal  and  real 
estate  of  her  husband,  realizing  therefrom  more  than  suffi- 
cient to  pay  the  judgment  against  the  estate,  she  became 
liable  for  the  judgment.  It  is  not  necessary  that  a  promise 
either  verbal  or  written  should  have  been  executed  by  her  in 
order  that  the  obligation  should  attach:  The  transaction 
does  not  come  within  the  provisions  of  our  statute  of  frauds. 
The  assignment  of  the  note  and  delivery  of  the  above  men- 
tioned receipt,  clearly  and  unmistakably  indicate  the  contract 
made  between  the  parties,  and  that  there  is  no  mistaking  the 
purpose  and  intention  of  both  parties  at  the  time  when  this 
contract  was  made.  Here  there  was  a  delivery  of  a  note 
payable  one  year  after  date  for  the  sum  of  $200  by  Mary 
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Dowling  to  Julia  Dowling  in  satisfaction  of  an  acknowl- 
edged claim  against  the  estate  when  paid,  of  which  she  was 
the  sole  heir.  This  was  a  claim  payable  out  of  the  assets  of 
the  estate  of  Matthew  Dowling  prior  to  any  distribution  to 
heirs,  and  relied  upon  by  appellee  when  she  accepted  -the 
note  in  question ;  but  to  prevent  any  unnecessary  expense 
and  interruption  in  the  settlement  of  the  estate  she  agreed 
to  accept  this  note  and  postpone  her  enforcement  of  judg- 
ment for  the  period  of  time  when  the  note  would  become 
due.  The  estate  was  responsible  for  it,  and  the  duty  devolv- 
ing upon  the  sole  heir  was  to  pay  it,  and  she  could  only 
excuse  heraelf  by  showing  an  insufficiency  of  the  assets. 
Cheen  v.  Taney,  16  Colo.  898. 

The  note  was  secured,  with  several  other  notes,  by  a  deed 
of  trust,  and  it  is  fair  to  assume  that  the  understanding  was 
that  this  note  would  undoubtedly  be  paid  at  its  maturity, 
because  it  was  so  secured,  and  because  the  other  notes  secured 
by  the  same  deed  of  trust  were  held  by  the  assignor  of  this 
note.  And  as  expressive  of  the  understanding  and  agree- 
ment between  the  parties  the  above  receipt  was  executed. 

It  seems  to  us  there  can  be  no  escaping  the  conclusion 
that  both  parties  understood  that  this  note  was  in  the  nature 
of  a  collateral  promise,  which  if  paid,  the  judgment  against 
the  estate  would  be  released  and  canceled.  The  language 
of  the  receipt  is  plain  and  simple,  and  is  not  susceptible  of 
the  constrained  construction  placed  upon  it  by  appellant's 
attorney  in  his  brief:  ^^Now  if  said  note  and  interest  is 
promptly  paid  to  me  when  due  tJien  I  agree  to  cancel  and 
release  the  judgment  I  obtained  and  hold  against  J.  D.  Cams, 
administrator  of  the  estate  of  Matthew  Dowling,  deceased, 
for  the  sum  of  four  hundred  and  five  and  ^^  dollars  en- 
tered in  the  probate  court  of  Jefferson  county,  Colorado,  in 
the  month  of  September,  1881,  and  then  the  said  Mary  Dowl- 
ing shall  have  a  clear  receipt  for  said  judgment." 

Can  it  be  said  that  under  a  contract  so  worded  it  was  the 
duty  of  Julia  Dowling  to  proceed  to  foreclose  under  the 
deed  of  trust  at  the  time  of  the  maturity  of  this  note,  or  is 
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it  not  a  fact  that  the  deliveiy  of  the  note  properly  indorsed, 
coupled  with  the  receipt,  indicated  that  in  case  Lydon  paid 
the  note  then  the  judgment  Was  to  be  released  and  canceled 
and  satisfied  in  full. 

It  occurs  to  us  that  one  would  have  to  labor  by  the  lamp 
and  travel  into  the  realms  of  imageiy  ere  any  other  con- 
elusion  could  be  reached.  There  is  nothing  in  the  transac- 
tion, as  developed  by  the  record,  that  would  warrant  us  in 
placing  the  appellee  in  the  position  of  holding  this  paper  as 
commercial  paper,  to  be  dealt  with  and  handled  as  such. 
She  was  under  no  obligation  to  press  collection  by  suit  or 
sale  of  the  real  estate.  She  evidently  received  the  note  un- 
derstanding and  believing,  and  it  was  undoubtedly  so  under- 
stood by  appellant,  that,  in  view  of  the  fact  that  the  note  in 
connection  with  others  was  secured  by  a  deed  of  trust  upon 
land  amply  sufficient  to  satisfy  in  full  all  of  the  notes, 
luiless  it  was  paid,  the  judgment  would  stand  against  the  es- 
tate for  the  payment  of  which  Mary  Dowling  would  ultimate- 
ly become  personally  responsible.  She  had  been  induced  to 
suspend  enforcement  of  her  judgment  against  the  estate  by 
the  assignment  of  the  note  with  assurances  that  unless  it  was 
paid  she  in  no  sense  forfeited  her  claim  embraced  in  the 
judgment. 

It  is  true  she  did  not  tender  the  note  at  the  time  of  the 
institution  of  the  suit  to  recover  on  the  unpaid  balance  of 
the  judgment,  nor  do  we  think  she  was  obligated  so  to  do. 
It  was  not  delivered  as  payment  nor  accepted  by  the  appellee 
in  satisfaction  of  the  judgment,  unless  John  Lydon  would 
keep  his  promise  and  pay  the  same  upon  maturity.  His  fail- 
ure to  do  so  left  the  judgment  intact  and  the  note  would, 
upon  payment  of  the  judgment,  become  the  property  of  the 
appellant  and  she  would  be  entitled  to  its  possession. 

The  contention  that  she  had  made  the  note  her  property 
by  holding  possession  of  it  after  maturity  is  without  force. 

For,  as  has  heretofore  been  said,  we  are  clearly  of  the  opin- 
ion that  she  was  entitled  to  hold  it  until  the  judgment  was 
satisfied.     The  doctrine  of  election  and  estoppel  cannot  be 
Vol.  II— 3 
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invoked  in  behalf  of  appellant,  as  she  suffered  no  disadvan- 
tage, having  acquired  by  purchase  all  of  the  property  of  John 
Lydon  in  part  satisfaction  of  paper  held  by  her.  Hence  if 
the  note  had  been  returned  at  maturity  she  would  have  been 
in  no  better  position  than  now. 

Appellee  did  not  occupy  the  position  of  one  dealing  in 
commercial  paper,  and  the  law  controlling  the  transfer  and 
assignment  of  negotiable  paper  has  no  application  to  the  re- 
lation between  these  parties. 

We  think  the  finding  of  the  court  was  correct.  The  judg- 
ment must  be  affirmed. 

Affirmed* 

UPON  RBHBARINa, 

Per  Curiam.  After  mature  and  thorough  consideration 
of  the  brie&  of  counsel  for  appellant  and  appellee  in  this 
cause  we  have  reached  the  conclusion  that  the  former  opin- 
ion should  stand  as  the  opinion  of  the  court 

The  judgment  \h  accordingly  affirmed. 

Affirmed. 


>•»» 


The  Denver  City  Railway  Company,  Plaintiff  in 
Error,  v.  the  City  of  Denver,  Defendant  in 
Error. 

1.  FiNDiifGS  OF  Fact  must  bb  upon  Evidence. 

The  conyictions  of  the  judge  based  upon  personal  observations,  cannot 
take  the  place  of  competent  evidence. 

2.  Constitutional  Law — ^Taxation. 

The  Constitution  (art.  10,  sec.  3)  requires  uniformity  of  taxation  upon 

v%i  nation. 
8.  Constitutional  Construction. 
A  rule  or  mode  of  taxation  of  property  having  been  prescribed  by  the 

Constitution,  all  others  are  thereby  excluded. 
4.  MuNiciPAi.  POWEB&— License,  Fees,  etc. 
A  municipal  authority  cannot,  under  its  power  to  license,  regulate  and 

tax  an  occupation  or  business,  tax  the  property  engaged  in  such 

•busineos. 
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5.  MUHICIPAT«  BlSCRKTIOK. 

When  a  city  is  yested  with  power  to  impose  license  lees,  without  ex- 
press limitation  as  to  the  amount  thereof,  much  is  left  to  municipal 
discretion,  and  its  exercise  will  not  be  interfered  with  by  the  courts 
unless  it  is  abused.  Semble,  an  injunction  should  never  be  issued 
against  a  municipal  corporation  unless  the  right  and  power  are  free 
from  doubt. 

(L  JUKIBDIGnOK  OF  THE  COXTBT  OF  APPEALS. 

Hie  court  of  appeals  is  not  a  court  of  final  jurisdiction  when  con- 
stitutional questions  are  involved.  Its  judgment  upon  such  ques- 
tions is  subject  to  review  by  the  supreme  court. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Woixjott  &  Vailb  and  Mr.  H.  F.  May,  for 
plaintiff  in  error. 

Mr.  F.  A.  Williams  and  Mr.  Obeeley  W.  Whitfobd, 
for  defendant  in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court 

Suit  was  brought  in  October,  1889,  against  the  city  of 
Denver  by  the  plaintiff  in  error,  a  corporation  originally  in- 
corporated by  an  act  of  the  tenitorial  legislature  in  1867, 
under  the  name  of  the  Denver  City  Horse  Railroad  Com-, 
pany.  In  1872  by  an  act  of  the  territorial  legislature  the 
name  was  changed  to  Denver  City  Railway  Company,  the 
corporation  retaining  all  the  powers  and  privileges  formerly 
possessed.  It  constructed  various  lines  of  street  railway  and 
operated  a  large  number  of  horse  cars  upon  them. 

It  is  alleged  in  the  complaint  that  by  the  charter  the  city 
of  Denver  was,  among  other  powers,  given  the  power  by  an 
act  of  the  general  assembly  of  March  16th,  1885,  *^  exclu- 
sively, to  license,  regulate  and  tax  any  or  all  lawful  occupa- 
tions, business  places,  amusements,  and  may  fix  the  rate  and 
charges  for  the  carriage  of  persons  and  property  within  the 
city  by  licensed  hackmen,  omnibuses,  carriagemen,  draymen 
and  expressmen." 

By  an  ordinance  of  the  city  passed  in  1886  it  was  de- 
clared unlawful  to  operate  street  cars  without  having  ob- 
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tained  a  license;  by  another  section,  the  license  for  each 
street  car  operated  was  fixed  at  910  per  annum.  In  the  year 
1888,  the  license  fee  was  raised  by  a  city  ordinance  to  t25 
pel*  annum  for  each  car.  It  is  further  alleged  that  prior  to 
the  passage  of  the  ordinance  of  1888,  plaintiff  had  each 
year  paid  the  license  fee  of  $10,  and  that  since  the  ordinance 
of  1888,  it  has  at  all  times  been  willing  and  still  was  willing 
at  the  time  of  bringing  the  suit  to  pay  a  license  fee  of  810, 
but  refused  to  pay  the  license  fee  of  $25 ;  that  $10  was  am- 
ple to  pay  the  cost  of  license,  police  protection  and  super- 
vision, and  that  all  in  excess  of  that  amount  was  a  tax  upon 
the  property,  void  and  Ulegal.  That  the  city  was  about  to 
enforce  the  ordinance  and  collect  $25  upon  each  car,  and  ar- 
rest the  drivers  and  operators  of  each  car  unless  the  same 
was  paid ;  and  asking  an  injunction  to  restrain  the  collection, 
arrests,  etc.  An  answer  was  filed  and  the  case  tried  to  the 
court  without  a  jury. 

The  right  to  license  the  cara  and  fix  the  price  of  such  li- 
cense at  an  amount  sufficient  to  cover  the  expense  of  police 
supervision  is  conceded,  consequently  no  question  is  raised 
in  regard  to  the  legality  of  the  ordinance  under  which  the 
right  is  asserted.  The  question  in  the  first  instance  is  purely 
one  of  fact,  whether  the  $25,  the  amount  charged,  was  ex- 
cessive. The  abstract  presents  no  evidence  whatever,  nor 
are  we  informed  that  any  was  taken.  The  case  appears  to 
have  been  twice  heard  by  the  court,  and  its  finding  upon 
each  hearing  set  out  at  length  in  the  abstract  furnished ;  the 
finding  of  fact  on  each  hearing  being  the  same,  but  the  find- 
ing of  law,  in  the  second  instance,  differing  from  that  in  the 
first.  In  both  the  court  found  a  $10  license  insufficient,  and 
a  $25  fee  excessive,  and  fixed,  as  a  compromise,  $17.50  as  the 
proper  sum  to  be  exacted.  Plaintiff  adopts  the  finding  of 
fact  in  so  far  as  it  declai*es  $25  to  be  excessive,  consequently 
does  not  find  it  necessary  to  have  that  end  of  the  case  re- 
viewed, but  asks  that  the  finding  of  law  be  reviewed.  No 
croiss  errors  are  assigned. 

There  is  nothing  in  the  brief  or  argument  of  counsel  for 
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plaintiff  to  show  that  it  has  adopted  or  is  willing  to  adopt 
the  $17.50  as  the  proper  charge,  nor  is  there  anything  to 
show  that  the  defendant  is  not  willing  to  accept  the  $17.50, 
but  it  not  having  been  accepted  and  acted  upon  by  either, 
the  presumption  is  that  it  was  rejected  by  both,  and  plaintiff 
is  in  the  position  of  adopting  the  finding  that  $25  was  ex- 
cessive, without  adopting  the  finding  that  the  sum  of  $17.50 
was  correct,  but  still  adhering  to  the  allegation  that  $10  was 
sufficient,  while  attempting  to  avail  itself  of  the  finding  that 
$25  was  excessive  to  the  amount  of  $7.50.  This  seems  an 
anomalous  and  unprecedented  manner  of  presenting  a  cause 
for  review. 

In  the  first  opinion  of  the  court  it  is  said,  ^  But  I  have 
been  conversant  with  the  lines  of  railroad  and  cars  of  the 
plaintiff  in  this  city  for  a  number  of  years,  and  I  know  of 
my  own  knowledge,  of  which,  of  course,  I  can't  divest  my- 
self, that  the  police  regulation  cannot,  from  the  testimony 
offered,  make  it  necessary  for  the  payment  of  $25  on  each  of 
these  cars,"  etc.  This  is  luther  a  poor  basis  upon  which  to 
review  the  finding  of  fact.  It  is  needless  to  say  that  the 
convictions  of  the  court,  from  personal  observation,  cannot 
take  the  place  of  competent  evidence.  In  our  opinion  the 
finding  of  law  is  so  absolutely  dependent  upon  the  finding  of 
fact,  the  law  so  dependent  upon  the  fact,  that  we  can  hardly 
review  one  without  the  other. 

It  is  urged  by  counsel  of  defendant  that  under  its  charter 
it  has  the  right  not  only  to  tax  street  cars,  by  license,  for 
sufficient  to  cover  the  cost  of  police  control  and  supervision, 
but  also  by  lieenBefee^  to  tax  the  business  of  running  street 
railroad  cars  for  the  purpose  of  municipal  revenue.  This 
contention  is  adopted  by  the  court,  and  after  having  found 
$25  excessive  to  the  extent  of  $7.50  in  both  findings,  in  the 
latter  holds : 

•*  First. — That  the  license  for  police  regulation  does  not, 
under  the  testimony  offered,  justify  a  greater  license  than 
$17.50  per  car,  as  heretofore  found,  but  that  the  wording  of 
the  city  chaiter  gives  the  city  the  right  to  tax  as  well  as  to 
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license  for  police  regulation,  and  that  the  charter  of  the  plain- 
tiff company  approved  January  10th,  1867,  in  no  way  exempts 
it  from  paying  such  tax. 

"Second. — That  the  city  council,  having  the  power  to 
assess  said  tax  at  the  sum  of  $25  per  car,  and  having  elected 
to  do  so,  that  the  same  is  legal." 

This  finding  cannot  be  sustained.  The  right  to  tax  a 
^^  business  "  by  license  cannot  be  extended  so  as  to  cover  a  tax 
levied  by  license  upon  property  used  in  the  business.  An 
extended  discussion  on  this  proposition  is  unnecessary.  The 
assumption  is  in  direct  conflict  with  constitutional  provisions 
and  prohibition.  Street  cars,  horses  and  all  personalty  con- 
nected with  them,  belonging  to  the  corporation  are,  by  the 
operation  of  general  laws,  subjected  to  taxation  for  state, 
county  and  municipal  purposes,  upon  valuation  and  upon  a 
fixed  basis,  like  propeity  used  in  the  prosecution  of  other 
business. 

It  is  declared  in  the  state  constitution,  art.  10  sec.  8,  "  All 
taxes  shall  be  uniform  upon  the  same  class  of  subjects  within 
the  territorial  limits  of  the  authority  levying  the  tax,  and 
shall  be  levied  and  collected  under  general  laws  which  shall 
prescribe  such  regulations  as  shall  secure  a  just  valuaiionfor 
taxation  of  all  property^  real  and  persanaV^  The  assumed 
right  to  discriminate,  to  double  tax  the  same  property,  first, 
generally  upon  valuation  for  purposes  of  revenue ;  second, 
to  tax,  under  the  power  to  license,  without  valuation,  at  the 
will  and  caprice  of  the  city  council  for  purposes  of  revenue, 
cannot  be  sustained.  It  is  in  direct  conflict  with  the  constitu- 
tion which  requires  uniformity  of  taxation  upon  valuation. 
If  the  contention  is  to  prevail,  it  might  result  in  prohibiting 
a  legitimate  business,  and  confiscation,  by  discriminating,  and 
double  taxation  of  the  personal  property  used  in  the  prosecu- 
tion of  the  business. 

In  Palmer  v.  Way^  6  Colo.  110,  it  is  said :  "  A  certain 
mode  being  preseribed,  all  other  modes  are  excluded,  and  any 
act  of  the  legislature  assuming  to  authorize  the  levy  and  col- 
lection of  taxes  hy  a  mode  that  ignores  the  principles  of  valuor 
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tian  and  uniformity^  is  null  and  void.^^  Wihon  v.  CMleott, 
12  Colo.  602;  People  ex  rel  v.  Henderson,  12  Colo.  871; 
Carlisle  v.  Pullman  Co.,  8  Colo.  827. 

We  think  the  court  erred  in  finding  the  law  to  be,  that  the 
defendant  could  by  way  of  license^tax  the  property  of  plain- 
tiff for  revenue  as  well  as  for  police  supervision,  and  that  this 
finding  must  be  reversed.  An  injunction  was  asked  restrain- 
ing the  city  from  in  any  way  proceeding  to  collect  mora  than 
f  10.  It  was  also  asked  that  the  ordinance  fixing  license  at 
925  be  declared  void. 

In  the  absence  of  evidence  and  established  facts,  the  ordi- 
nance, as  above  stated,  cannot  be  declared  void.  Whether 
or  not  the  license  fee  was  exorbitant  we  have  no  means  of 
judging.  The  fee  cannot  be  fixed  accurately.  The  duty  the 
city  government  owes  the  people,  and  its  liabilities  for  dam- 
age for  failure  in  proper  supervision,  are  factors  to  be  con- 
sidered, and  require  it  to  put  the  fee  at  a  figure  amply 
sufficient  to  cover  liabilit}*^  and  pay  for  careful  supervision. 
What  the  actual  cost  of  supervision  was,  was  a  matter  pecu- 
liarly within  the  knowledge  of  the  city  government.  The 
city  council  is  a  deliberative,  administrative  body,  chosen 
from  the  people,  legislating  under  the  charter  upon  subjects 
with  which  they  are  supposed  to  be  familiar.  This  court 
cannot  interpose  its  opinion  and  guess  at  a  cost  of  adminis- 
tration, nor  take  the  judgment  of  the  coi^rt  below,  as  against 
the  judgment  of  the  city  council.  The  city  council,  by  ordi- 
nance^  estimated  the  cost  and  responsibility  on  each  car  at 
$25— appellant  insists  upon  $10 — the  court  compromises  and 
fixes  it  at  S17.50,  which  finding  is  not  adopted.  It  is  true 
there  is  a  discrepancy  of  $7.50,  that  difference  between  the 
judgment  of  the  court  and  that  of  the  city.  Which  is  right, 
we  cannot  say. 

In  Cooley  on  Taxation  (2d  ed.),  598,  it  is  said :  ^^  But  the 
limitation  of  the  license  fee  to  the  necessary  expenses  will 
still  leave  a  considerable  field  for  the  exercise  of  discretion, 
where  the  amount  of  the  fee  is  to  be  determined.*' 

In  Van  Baalen  v.  People,  40  Mich.  258,  it  is  said :  ^^  The 
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question  as  to  the  reasonableness  of  the  amount  of  the  license 
fee  will  not  admit  of  nice  calculations,  and  it  would  be  futile 
to  require  anything  of  the  kind."  Courts  will  not  review 
municipal  discretion  in  imposing  license  fees,  where  it  has 
not  been  abused  in  this  instance.  In  many  cities  double  the 
amount  has  been  held  not  to  be  excessive.  AUerton  v.  Chir 
eago,  9  Biss.  (U.  S.  C.  C.)  552 ;  Railway  Co.  v.  PhOa^  68 
Pa.  St.  119 ;  Railway  Co.  v.  Phila.,  101  U.  S.  532. 

The  general  rule  appears  to  be  that  courts  will  not  inter- 
fere with  the  discretion  of  municipal  bodies  unless  there  is 
an  evident  abuse  of  power. '  Plaintiff  alleges  an  abuse  of 
$15 ;  the  court  finds  $17.50.  Should  we  adopt  the  court's 
finding,  plaintiff  could  not  obtain  the  relief  asked.  In  our 
view,  the  case  presented  is  peculiar — ^there  is  a  correct  judg- 
ment denying  the  injunction  and  sustaining  the  ordinance, 
but  based  upon  errors  of  law.  It  is  very  doubtful  whether 
the  wrong,  if  there  is  one,  can  be  reached  by  injunction  or 
remedied  in  a  court  of  equity.  The  authorities  seem  to  con- 
cur in  saying,  that  a  writ  of  injunction  should  never  be 
issued  against  a  municipal  corporation  unless  the  right  and 
power  are  fi*ee  from  doubt.  2  High  on  Injunc.  §§  1240, 
1244 ;  Poyer  v.  Des  Plainea,  128  111.  Ill ;  West  v.  Mayor  of 
N.  F.,  10  Paige,  589 ;  Eldridge  v.  HUU  2  Johns.  Ch.  (N.  Y.) 
281. 

It  is  apparent,  that  under  the  case  as  made  in  the  com- 
plaint, a  court  of  equity  was  powerless  to  declare  the  ordi- 
nance void  and  enjoin  proceedings  for  its  enforcement. 

The  suit  should  be  dismissed. 

Reversed, 

ON  APPUGATION  FOB  BBHEARING. 

Reed  J.,  delivered  the  opinion  of  the  court. 

Both  parties  to  the  controvei'sy  have  filed  petitions  and 
elaborate  briefs  and  arguments  asking  a  rehearing. 

The  application  of  plaintiff  is  based,  principally,  upon  the 
fact  that  the  court  below  found  as  a  matter  of   fact  that 
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917.50  was  an  adequate  license  fee,  and  that  $25  was  exces- 
sive, and  that  no  exception  having  been  taken,  such  finding 
was  conclusive  upon  this  court.  Had  there  been  any  au- 
thoritative finding  of  an  impoi*tant  fact  involved,  it  might 
be  correct.  The  fact  incidentally  found  and  presented  as  a 
sort  of  compromise  in  no  way  affects  the  result  to  be  reached. 
The  right  to  collect  any  license  fee  depends  upon  the  validity 
of  the  ordinance  authorizing  it,  and  the  amount  of  the  fee  is 
also  dependent  upon  the  ordinance.  There  were  two  or- 
dinances, the  earlier  one  providing  for  a  fee  of  f  10  upon  each 
car,  the  subsequent,  for  $25.  The  right  to  demand  and  collect 
a  fee  is  conceded  by  the  plaintiff,  but  it  contends  that  $10 
is  enough  and  $25  is  excessive.  It  adopts,  and  wishes  the 
coui*t  to  adopt,  such  findings  only  for  the  purpose  of  abrogat- 
ing and  invalidating  the  latter  ordinance  of  $25,  and  relegat- 
ing it  to  the  $10  ordinance,  not  adopting  the  finding  as  a 
basis  of  payment.  Had  the  court  found  and  decreed  the  $25 
ordinance  void,  by  reason  of  excessive  charges,  another  ques- 
tion would  have  been  presented ;  but  while  finding  $25  ex- 
cessive and  $17.50  sufficient,  it  in  the  same  judgment  finds 
^  That  the  city  council  having  the  power  to  assess  said  tax 
at  the  sum  of  $25  per  car,  and  having  elected  to  do  so,  that 
the  same  is  legal."  Having  found  that  the  fee  of  $25  was 
legal,  it  is  unimportant  upon  what  evidence,  if  any,  it  found 
$17.50  sufficient.  We  do  not  see  how,  without  adopting  it 
as  a  basis  of  payment,  it  can  avail  the  plaintiff,  or  how  it  is 
regarded  by  the  court,  becomes  important.  To  adopt  the 
finding  of  fact  as  urged  would  abrogate  both  ordinances,  one 
for  being  excessive,  the  other  for  not  being  sufficient. 

Without  more  data  or  evidence,  we  do  not  feel  justified 
in  interfeiing  with  the  functions  of  the  city  council  in  mat^ 
ters  peculiarly  within  their  knowledge,  nor  shall  we  do  so 
under  any  circumstances,  unless  its  action  is  clearly  flagrant 
and  oppressive.  In  this  instance  the  limit  attempted  to  be 
established  is  so  finely  drawn,  it  must  be  apparent  that  it 
was  more  in  the  spirit  of  an  attempt  to  compromise  or  arbi- 
trate than  an  authoritative  judicial  opinion. 
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The  petition  of  plaintiff  in  eiTor  must  be  denied. 

The  petition  of  defendant  in  erior  most  also  be  denied. 

This  court  having  found  the  ordinance  valid  and  having 
asserted  the  right  of  the  city,  under  the  ordinances,  by  virtue 
of  its  police  power,  to  collect  a  license  fee  of  $25,  does  not 
consider  it  obligatory  upon  it  to  go  further  and  decide  ques- 
tions not  involved.  Nor  are  we  disposed  to  recede  from  the 
construction  of  the  constitution  as  stated  in  the  opinion,  nor 
to  adopt  the  conclusions  of  the  district  court  and  the  con- 
tention of  counsel,  that  the  property  of  the  corporation  can 
be  doubly  taxed  for  revenue ;  first,  upon  its  assessed  value, 
and  second,  upon  license  fees.  We  think  that  to  permit  it 
would  not  only  be  inequitable  but  in  direct  conflict  with  the 
constitution. 

We  do  not  regard  the  late  decision  of  the  supreme  court 
in  Denver  City  v.  Knowles^  handed  down  since  the  opinion 
in  this  case  was  written,  as  in  any  way  controlling  this  case 
or  in  conflict  with  it ;  though  the  subjects  Are  germane,  both 
being  in  regard  to  the  power  and  constitutional  limits  of  the 
right  to  tax,  the  questions  are  in  no  waj*^  identical,  and  the 
basis  of  each  and  the  right  to  tax  depend  upon  principles  of 
law  widely  different  in  their  origin  and  application. 

This  is  not  a  court  of  final  jurisdiction  when  constitu- 
tional questions  are  involved.  The  supreme  court  will 
undoubtedly  be  required  to  pass  upon  the  constitutional 
question,  and  as  the  judgment  of  this  court  is  only  inter- 
mediate, it  can  only  be  a  basis  to  enable  parties  to  obtain  a 

review,  which  we  will  gladly  facilitate. 

Denied, 


<*«^» 


The  Denver,  Texas  &  Gulf  R.  R.  Co.,  Appellant,  v. 

De  Graff,  Appellee. 

1.  Statutory  Action. 

A  party  injured  by  fire  set  out  or  caused  by  tlie  operatiiig  of  a  line  of 
railroad,  lias  an  action  for  his  damages,  and  is  not  required  to  avail 
himself  of  the  provision  of  the  act  of  March  31st,  1687. 
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3.  StATUTOBT  COKSTBUCnON. 

The  object  of  the  amendment  of  the  statute  (Seas.  Laws  1887,  p.  368)  was 
to  facilitate  adjustment  of  losses  and  prima  facie  establish  the 
amount  of  damages  sustained  by  reason  of  the  Are. 

8.  Plkadihg — ^Undeb  Statute. 

A  complaint  containing  a  statement  of  facts  constituting  a  cause  of  ac- 
tion under  the  statute  is  sufficient.  No  reference  to  the  statute 
under  which  the  action  is  brought  is  necessaiy. 

4.  NseLiOEircB — ^Whek  not  bequibed  to  be  shown. 

Ab  to  the  contention  that  no  recovery  could  be  had  in  this  action  with- 
out proof  of  negligence,  Ae^d,  that  the  necessity  of  such  proof  is 
obviated  by  the  statute.  U.  P.  B,  B.  Co.  v.  DeBusk^  12  Colo.  296, 
so  construing  the  act  and  declaring  it  to  be  constitutional,  followed. 

ft.  Pboof— Quantum  of. 

In  cases  of  this  kind,  juries  should  not  be  allowed  to  infer  or  presume, 
for  want  of  positive  proof  to  the  contrary,  that  the  fire  was  com- 
municated by  the  operating  of  the  railroad.  The  proof  required 
upon  this  point  must  be  sufficient  to  exclude  the  probability  of  the 
fire  having  been  caused  by  some  other  means. 

Ob  Nxw  Tbiait— When  obanted. 

Where  there  is  no  competent  evidence  upon  which  a  verdict  oould  have 
been  predicated,  and  where  it  must  have  been  the  result  of  preju- 
dice, it  should  be  set  aside. 

7.  Offebs  to  cobcpbomise. 

An  unaccepted  offer  to  compromise  is  not  admissible  in  evidence. 

Appeal  from  the  District  Court  of  M  Paso  Count}/. 

Messrs.  Wblls,  MgNeal  &  Tatlob  and  Messrs.  Tisllbb 
&  Obahood,  for  appellant. 

Mr.  T.  A.  McMoBBis,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  at  law  brought  by  appellee  to  recoyer 
damage  for  the  buiTiing  and  consequent  loss  of  near  2000 
acres  of  native  grass  or  pasturage,  within  an  enclosure  or 
fences,  in  October,  1886,  the  fire  being  alleged  to  have  origi- 
nated from  fire  escaping  from  the  engine  of  appellant  at  a 
point  from  one  to  three  miles  distant  from  the  gi'ass  consum« 
ed.  The  extent  of  the  territory  burned  over  was  conceded, 
and  there  is  no  conflict  of  testimony  in  regard  to  the  value, 
the  defendant  below  introducing  no  testimony  upon  the  point. 
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The  jury  found  for  the  plaintiff  (appellee)  in  the  sum  of 
$641.66,  and  judgment  was  entered  upon  the  verdict. 

Prior  to  March  81, 1887,  the  following  statute  was  in  force, 
Gen.  Stat.  sec.  2798,  p.  812 : 

**  That  every  railroad  company  operating  its  line  of  road 
or  any  part  thereof  within  the  state  shall  be  liable  for  all 
damages  by  fire  that  is  set  out  or  caused  by  operating  any 
such  line  of  road  or  an}"*  part  thereof,  and  such  damages  may 
be  recovered  by  the  party  damaged  by  the  proper  action  in 
any  court  of  competent  jurisdiction,''  etc.  By  an  act  of  the 
above  date,  (Sess.  L.  1887,  p.  368),  the  above  statute  was 
re-enacted  and  amended  so  as  to  allow  the  party  damaged 
and  the  railroad  company,  jointly,  to  appoint  appraisers  to 
estimate  the  damage  caused  by  the  fire,  etc.  The  amend- 
ment need  not  be  considered,  as  the  act  was  passed  seveitd. 
months  after  the  alleged  burning  occurred.  The  object  of 
the  amendment  was  to  facilitate  adjustment  of  losses,  and 
prima  facie  establish  the  amount  of  damage  sustained. 

It  has  never  been  held,  nor  can  it  be,  that  a  party  damaged 
must  avail  himself  of  the  provision  as  a  condition  precedent 
to  right  of  recovery. 

Counsel  for  appellant  seem  to  have  been  mistaken  in  sup- 
posing the  statute  above  cited  to  have  been  repealed  by  the 
act  of  1887.  We  can  find  no  evidence  of  a  repeal,  directly 
or  by  implication.  In  substance  it  was  enacted  in  1874, 
passed  in  its  present  form  in  1877,  and  amended  and  added 
to  in  1887.  The  statute  is  simply  declaratory  of  the  common 
law,  except  that  it  eliminates  the  question  of  negligence — 
which  was  at  common  law  an  important  factor — ^and  makes 
the  liability  absolute,  ^'  if  the  fire  toas  set  out  or  caused  by  op- 
crating  any  such  line  of  road^"*  regardless  of  the  question  of 
negligence. 

It  is  contended  by  appellant,  in  argument,  that  no  refer- 
ence having  been  made  in  the  complaint  to  the  statute,  ^^  the 
plaintiff  is  therefore  conclusively  presumed  to  rely  upon  the 
common  law."  With  this  we  cannot  agree.  It  was  a  gen- 
eral statute — need  not  be  pleaded,  or  referred  to.    If  the  com- 
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plaint  stated  a  cause  of  action  under  the  statute,  that  was 
sufficient. 

Second.  It  is  contended,  that  no  recovery  could  legally  be 
had  for  want  of  proof  of  negligence.  We  think,  as  above 
stated,  that  the  necessity  of  such  proof  was  obviated  by  stat- 
ute. This  conclusion  is  warranted  by  the  language  of  the 
statute,  it  being  so  plain  that  no  construction  is  necessary. 
This  position  is,  also,  we  think,  sustained  by  the  supreme 
court  in  TJ.  P.  R.  B.  Co.  v,  De  Buskj  12  Colo.  296,  where 
the  statute  was  also  declared  constitutional. 

In  regard  to  the  proof  necessary  to  establish  the  principal 
fact,  viz.,  that  the  fire  was  communicated  by  the  operating 
of  the  road,  we  think  the  doctrine  of  inference — ^from  circum- 
stances— ^has  been  carried  as  far  or  farther  than  was  legally 
allowable,  without  in  any  way  criticising  adjudicated  cases. 
See  Mcdlway  v.  De  Btuk^  supra. 

We  think  the  rule  should  be  limited,  not  extended.  Coun- 
try juries  have  invariably  shown  themselves  inimical  to  lines 
of  roads  operated  adjacent  to,  or  through  their  property,  and 
probably  in  most  cases,  for  satisfactory  reasons ;  but  under  an 
ironclad  statute,  preventing  the  corporation  from  exonerat- 
ing itself  from  blame  in  cases  of  fire,  juries  should  not  be 
allowed  to  infer  or  presume  the  fire  to  have  so  originated, 
for  want  of  positive  proof  of  some  other  origin,  and  base  a 
verdict  upon  inference  or  guess.  The  fact  of  the  origin  of 
the  fire,  like  any  other  material  fact,  should  be  established ; 
and  while  the  jury,  within  certain  limits,  may  be  left  to  infer 
the  fact  from  the  circumstances  proved,  such  proof  should  be 
sufficient  to  rebut  the  probability  of  the  fire  having  originated 
in  any  other  manner.  Corporations  are  certainly  entitled  to 
legal  protection  to  this  extent.  Fires  may,  either  intentionally 
or  accidentally,  originate  in  many  ways,  especially  in  the  fall. 
That  devastating  fires  occur  frequently,  perhaps  annually,  in 
districts  remote  from  railroads,  is  a  fact  established  by  expe- 
rience and  observation ;  hence,  the  necessity  of  limiting  in- 
ference and  presumption. 

The  testimony  in  this  case  was  clearly  insufficient  to  es- 
tablish the  fact  that  the  fire  originated  in  operating  the 
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railroad.  That  it  originated  somewhere  in  its  vicinity  is  es' 
tablished.  The  testimony  of  reliable  witnesses,  who  resided 
near  it  or  were  near  it,  particularly  that  of  Mr.  Erickson, 
whose  residence  was  nearest,  was  that  on  the  next  day  they 
drove  over  the  ground  that  had  been  burned  over,  to  ascer- 
tain in  that  way  where  the  fire  originated,  and  found  it  had 
been  burnt  to  a  point  ^^  but  a  few  steps  from  the  railmad 
track."  This  might  have  resulted  had  the  fire  originated  at 
any  other  point  in  the  vicinity.  Mr.  Higgs,  who  was  at  work 
upon  a  barn  for  Erickson,  saw  the  smoke— could  not  tell  in 
what  direction  it  was — ^judged  to  be  east  of  Erickson's  house. 
^'  I  recollect  seeing  a  train  of  cars  pass  that  day.  It  was  be- 
fore I  saw  the  smoke.  It  seems  to  me  it  was  directly  after 
dinner.  *  *  *  I  saw  the  smoke  probably  half  an  hour  after  I 
saw  the  train,  or  it  may  not  be  so  long.''  This  was  all  the 
evidence  connecting  the  railroad  with  the  burning,  except 
that  of  James  Sherman,  which  was  so  "  hazy,"  contradictory 
and  improbable,  and  in  one  particular,  impeached,  that  it 
should  have  been  entirely  ignored  by  court  and  jury.  He 
seems  to  have  been  the  ^^  missing  link  "  that  was  picked  up 
in  some  mannei*,  and  put  in  to  supply  an  im^)ortant  link  in 
the  evidence.  He  could  give  no  intelligent  account  of  him- 
self ;  said  that  at  that  time  he  was  employed  by  a  man  resid- 
ing at  Chico — had  been  in  such  employment  two  months — 
boarded  with  his  employer,  yet  could  not  remember  his  name, 
etc.,  and  that  on  that  particular  15th  day  of  October  he  was 
on  horseback  at  the  point  and  at  the  time  the  fire  originated ; 
that  it  was  about  12  o'clock,  noon  ;  that  he  was  hunting  two 
horses  that  had  strayed ;  that  he  did  not  expect  to  find  them 
in  that  locality ;  that  he  was  going  to  Colorado  Springs, 
where  he  had  no  business,  etc.  He  testified  that  a  train 
passed  him  ISO  or  200  yards  distant.  *^  I  saw  the  fire  catch 
into  the  grass.  It  caught  from  the  train  as  I  supposed."  On 
cross-examination,  he  said :  ^^  I  met  the  train  and  passed  on, 
and  then  I  looked  back  and  saw  the  fire  burning.  Before  I 
looked  back  I  had  passed  about  a  quarter  of  a  mile  I  guess. 
At  the  time  the  fire  caught  the  grass,  I  can't  say  whether  I 
was  just  looking  at  the  train  or  not.     I  was  coming  into  the 
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Springs  and  the  train  passed  me.  A  short  time  after  it  pass- 
ed, I  looked  back  and  there  was  a  fire  in  the  grass — ^there 
was  no  fire  there  when  I  passed."  The  two  statements  of 
the  same  fact  are  so  at  variance  as  to  be  worthless.  He  also 
testified  that  he  stopped  that  night  at  the  ^^  Spalding  House," 
which  was  contradicted  by  the  clerk  and  hotel  register.  He 
also  said :  "  It  was  a  very  windy  day  if  I  remember  right." 

Erickson  testified  that  when  he  first  saw  the  smoke, 
"  There  was  but  little  wind  at  that  time  •  *  ♦.  The  fire 
burned  slowly  for  an  hour  and  a  half  and  then  a  strong  wind 
started  up  and  it  burned  fast."  Taken  as  a  whole  his  testi- 
mony was  entitled  to  no  credit  whatever. 

There  was  no  legal  basis  for  the  verdict — ^no  competent 
evidence  upon  which  it  could  be  predicated,  and  must  have 
been  the  result  of  prejudice,  and  should  have  been  set  aside 
by  the  court.  The  letter  allowed  in  evidence  by  the  court 
over  the  objection  of  the  defendant,  from  Grover,  superin- 
tendent, should  have  been  rejected.  It  contains  no  acknowl- 
edgment of  any  liability  whatever;  offers  to  pay  1^200  rather 
than  have  litigation  over  the  matter.  The  rule  is  well  set- 
tled that  offers  of  this  kind,  unaccepted,  are  not  competent 
evidence.  What  effect  it  had,  if  any,  cannot  be  known. 
The  jury  may  have  regarded  it  as  conclusive,  and  without 
instructions,  as  an  admission  of  all  facts  necessary  to  be 
proved,  except  as  to  the  amount  of  damage. 

For  the  causes  stated  the  judgment  must  be  reversed  and 
cause  remanded. 

Beversed. 
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Bush,  et  al.,  Appbllajw^s,  v.  Koll,  Appbllbb. 

CoirrSAGT     FOB     SATISPACTOBY  SRBVICE — How  COKBTBUBD. 

The  appellee  entered  into  a  contract  with  the  appeUants,  by  which  he 
was  employed  for  one  year  at  a  slated  monthly  salary,  and  by  which 
he  agreed  to  give  his  entire  attention  to  the  business  in  which  he 
was  employed,  and  "  to  render  good  and  satisfactory  service;*'  held 
that  his  employers  might  discharge  him  at  any  time  his  services 
were  unsatisfactory  to  them,  without  incurring  liability  in  damages. 
The  contract  required  performance  not  only  of  such  services  as  hin 
employers  ought  to  have  been  satisfied  with,  but  such  as  actually 
were  satisfactory  to  them.    Bissell,  J.,  dissenting. 

Appeal  from  the  District  Court  of  Arapahoe  County . 

The  facts  are  stated  in  the  opinion  of  the  court. 

Messrs.  Teller  and  Orahood,  for  the  appellants. 

Mr.  Georgb  F.  Dunkleb  and  Mr.  O.  E.  Jacksok,  for 
appellee. 

RiCHKOin>,  P.  J.,  delivered  the  opinion  of  the  cooirt. 

By  the  complaint  in  this  case  it  is  alleged  that  the  plaintiff 
entered  into  the  defendants'  employment  for  the  term  of  one 
year,  in  pursuance  of  a  contract  in  writing  which  is  in  words 
and  figures  as  follows  : — 

"  This  agreement  made  in  duplicate,  this  20th  day  of  Au- 
gust, A.  D.  1888,  between  W.  H.  Bush,  and  W.  S.  Morse, 
partners  under  the  firm  name  of  *  Bush  &  Morse,'  parties  of 
the  firat  part,  and  John  Koll,  of  Denver,  Colo.,  party  of  the 
second  part. 

"  Witnesseth,  that  the  said  parties  of  the  first  part  have 
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this  day  employed  John  Eoll  as  chef  at  the  Windsor  Hotel,  for 
the  term  of  one  year,  at  a  monthly  salary  of  one  hundred 
and  thirty  dollars  (9130). 

^^  The  said  party  of  the  second  part  agrees  to  give  his  en* 
tire  attention  to  the  business  f (9r  which  he  is  employed,  and 
to  render  good  and  satisfactory  service. 

*^In  witness  whereof,  the  parties  have  hereunto  set  their 
hands  and  seals  this  day  and  year  above  written. 

"  (Signed,) 

William  H.  Bush,  (seal.) 
W.  S.  Morse,  (seal.) 

John  Koll,  (seal.)*' 

On  the  20th  day  of  August,  1888,  the  plaintiff  entered  the 
service  of  the  defendants  under  the  contract,  and  so  con- 
tinued in  their  service  until  the  9th  day  of  February,  1889. 

On  the  9th  day  of  February,  1889,  defendants  without 
cause  discharged  the  plaintiff  and  have  since  refused  to  em- 
ploy him  for  the  remainder  of  the  term  mentioned  in  the 
contract. 

That  thereby  the  plaintiff  has  lost  the  wages  which  he 
would  have  obtained  from  said  employment  and  which  the 
defendants  have  wholly  refused  to  pay,  and  the  plaintiff  has 
been  unable  to  obtain  other  employment,  wherefore  he  de- 
mands judgment  in  the  sum  of  $827.66  besides  costs. 

Defendants  answer,  admitting  that  they  entered  into  the 
contract  substantially  as  stated  in  the  complaint,  but  deny 
that  the  plaintiff  faithfully  discharged  his  duties  according 
to  the  contract,  or  that  he  performed  all  or  any  of  the  terms 
or  conditions  of  the  contittct  on  his  part,  or  that  he  was  ready 
or  willing  to  continue  in  such  siervice  or  to  comply  with  all 
or  any  of  the  conditions  of  the  contract ;  deny  that  on  the 
9th  day  of  February,  1889,  the  plaintiff  was  ready  or  willing 
to  remain  in  such  service  or  to  perform  the  conditions  of  the 
contract,  or  that  they  refused  to  suffer  plaintiff  to  continue 
in  their  employ ;  deny  that  they  wrongfully  discharged  him 
or  that  they  refused  to  re-employ  him  for  the  term  mentioned 
in  the  contract. 
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They  further  allege  that  at  the  time  plaintiff  quit  their 
employment  they  paid  him  in  full  for  all  services  rendered. 

Defendants  by  further  answer  and  counterclaim  allege 
that  the  plaintiff  while  so  engaged  in  defendants'  service  as 
chef,  and  about  the  time  when  dinner  was  being  prepared  for 
the  guests  of  the  hotel,  wrongfully  and  fraudulently  refused 
to  go  on  with  his  work,  and  to  dischai'ge  his  duties  under  said 
contract,  and  aided,  abetted  and  counseled  the  other  employ- 
ees of  defendants  then  engaged  in  the  kitchen  and  dining 
room  of  the  hotel  to  refuse  to  work  for  defendants.  This  de- 
fense sets  out  the  number  of  guests  in  the  hotel,  the  number 
of  employees ;  and,  that  by  reason  of  the  acts  of  plaintiff 
they  were  greatly  inconvenienced  and  were  necessitated  to 
employ  other  servants,  wherefore  they  claim  damages  in  the 
sum  of  $500. 

They  further  allege  by  way  of  defense,  upon  information 
and  belief,  that  the  plaintiff  was  able  to  obtain  further  em- 
ployment in  the  line  of  his  vocation  as  chef  in  a  hotel. 

The  cause  was  tried  to  a  jury,  and  judgment  rendered  for 
the  plaintiff  in  the  sum  of  f413.88. 

The  testimony  in  the  case  seems  somewhat  conflicting,  but 
we  do  not  conceive  it  to  be  necessary  to  set  it  out  fully  in 
this  opinion. 

Koll  testifies  that  he  was  discharged  without  cause ;  that 
he  was  perfoiming  the  services  faithfully  under  his  contract, 
and  as  he  believed,  giving  entire  satisfaction. 

From  the  testimony  of  Mr.  Bush  it  appears  that  his  ser- 
vices were  not  satisfactory ;  that  owing  to  the  fact  that  the 
defendants  had  concluded  to  change  the  character  of  the 
cooking  apparatas  from  a  coal  range  to  a  gfvs  range,  the 
plaintiff  became  dissatisfied,  and  growing  out  of  this  change 
he  so  conducted  himself  and  so  inin  the  culinary  department 
of  the  hotel  as  to  impose  extravagant  costs  for  gas  upon  the 
defendants  ;  that  they  protested,  and  he  claimed  that  he  was 
doing  the  best  he  could.  They  insisted  that  experience  and 
examination,  and  their  personal  observation  of  coal  ranges 
and  gas  ranges  in  eastern  hotels  had  thoroughly  demon- 
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strated  to  them  that  the  g^  arrangement  was  infinitely 
cheaper  and  better  for  hotel  service. 

Mr.  Bush  testified  that  up  to  the  time  we  made  the  change 
of  cooking  apparatus  the  service  in  the  kitchen  was  satisfac- 
tory, after  we  made  the  change  everything  went  wrong ; 
there  was  continual  trouble  in  the  kitchen,  something  would 
be  underdone  or  overdone.  I  found  the  burneiB  stopped  up 
with  grease.  All  of  my  men  were  under  KoU's  direction 
and  charge,  he  was  the  head  of  the  department.  He  was 
chef.  Up  to  the  time  of  the  change  in  the  range  the  service 
was  satisfactory,  after  that  and  up  to  the  9th  of  February,  it 
was  very  unsatisfactory,  there  was  a  continual  jar. 

Mr.  Morse,  the  other  defendant,  testified  that  after  the  gas 
Tange  was  put  in  there  was  nothing  satisfactory  about  Koll's 
service  or  about  the  kitchen,  it  was  a  continual  round  of 
trouble  all  the  time,  everything  was  unsatisfactory ;  the 
amount  of  gas  used  was  three  times  the  amount  that  the 
manufacturers  of  the  range  guaranteed  would  be  necessary 
to  do  this  same  work. 

There  is  considerable  testimony  on  both  sides  of  this  con- 
troversy with  reference  to  the  capacity  and  utility  of  ranges 
to  roast  meats,  cook  potatoes,  hard  and  soft  boiled  eggs,  and 
in  fact  all  of  the  usual  articles  that  are  enumerated  upon  the 
hotel  menu  or  bill  of  fare. 

But  with  all  this  I  think  we  have  nothing  to  do.  Here  is 
a  plain,  simple,  unambiguous  contract,  susceptible  of  easy 
construction,  so  simple  that  he  who  can  read  and  write  ought 
to  be  able  to  understand. 

The  contract  is  absolute  and  specific;  by  its  terms  plain- 
tiff covenanted  that  his  work  should  be  Botirfactory^  not  to 
himself,  but  to  his  employers.  That  it  was  not  satisfactory 
is  shown  by  the  evidence  of  defendants  and  is  corroborated 
by  that  of  plaintiff.  Had  plaintiff's  services  been  eminently 
satisfactory  to  his  employers,  but  his  position  unsatisfactory 
to  himself  he  could  have  quit  and  they  would  have  been 
remediless.    To  retain  him  in  a  state  of  revolt  and  while 
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influencing  and  demoralizing  his  subordinates  was  impos- 
sible. 

It  is  true  that  this  agreement  says  that  John  EoU  is  em- 
ployed for  the  teim  of  one  year  at  a  monthly  salary  of  $130* 
It  is  equally  true  that  the  other  part  of  the  agreement  says 
that  he  shall  give  his  entii'e  time  and  attention  to  the  busi- 
ness for  which  he  is  employed,  and  render  satisfactory  service. 
Getting  down  then  to  the  understanding  of  the  individuals 
when  this  contract  was  executed,  without  utilizing  techni- 
calities, I  do  not  think  there  is  any  escaping  the  conclusion 
that  the  parties  to  the  contract  well  understood  what  they 
were  doing.  The  tei^timony  shows  that  Koll  had  been  in 
the  employ  of  the  defendants  before ;  that  he  had  rendered 
satisfactory  seiTice ;  that  he  was  expected  to  render  satis- 
factory service.  In  other  words,  he  was  to  devote  his  en- 
tire time  and  attention,  as  well  as  his  artistic  talent,  to  the 
service  of  the  defendants,  but  when  that  service  proved  un- 
satisfactory it  was  the  right  of  either  party  to  terminate  the 
contract — ^it  was  mutual.  If  this  be  not  true  I  am  at  a  loss  to 
understand  what  part  the  last  clause  of  this  contract  plays 
in  this  drama  between  masters  and  servant.  That  the  ser- 
vice was  unsatisfactory  is  demonstrated  by  the  testimony  of 
Bush  and  Morse.  Who  else  could  testify — ^who  else  could 
say  whether  or  not  the  service  was  satisfactory.  Can  it  be 
argued  or  insisted  that  Koll  was  employed  to  act  as  chef  of 
this  hotel,  to  manage  and  control  the  kitchen  and  its  em- 
ployees in  his  own  way  without  regard  to  the  manifest  wishes 
or  directions  of  the  defendants,  and  that  when  the  defend- 
ants gave  certain  instructions  concerning  the  methods  and 
manner  of  his  employment,  that  he  could  say  I  am  the  ser- 
vant, but  I  am  employed  for  a  year  and  for  that  one  year  I 
propose  to  exact  my  salary  and  compel  you,  regardless  of 
your  wishes,  to  submit  to  my  management  and  my  dictation, 
to  my  manners  and  my  methods  in  running  this  hotel.  I 
care  nothing  for  your  guests  or  your  hotel  enterprise,  as  chef 
for  one  year  I  propose  to  remain. 

It  may  be  argued  that  the  masters  in  this  case  were  fully 
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protected,  under  the  general  rule  governing  master  and  sei"- 
vant^  from  any  such  theory  as  this ;  that  when  he  failed  to 
perform  his  services  promptly  as  chef  of  that  hotel,  the 
law  would  protect  the  defendants  in  discharging  him.  I 
claim  in  answer  to  this  that  it  is  the  right  of  the  defendants 
under  the  contract  and  the  law  to  determine  when  that  ser- 
vice is  satisfactory  and  when  it  commenced  to  be  unsatis- 
factory. 

In  Zale%hi  v.  Clarke  44  Conn.  228,  Carpentet*,  J. ;  says : — 
**  Courts  of  law  must  allow  parties  to  make  their  own  contracts, 
and  can  enforce  only  such  as  they  actually  make.    Wheth- 
er the  contract  is  wise  or  unwise,  reasonable,  or  unreasonable, 
is  ordinarily  an  immaterial  inquiry.    The  simple  inquiry  is, 
what  is  the  contract;  and  has  the  plaintiff  performed  his  part 
of  it?"    This  was  a  case  where  the  plaintiff  undertook  to 
make  a  bust  which  should  be  satisfactory  to  the  defeudant. 
^  The  case  shows,"  to  use  the  language  of  the  judge  writing 
the  opinion,  ^*  that  she  was  not  satisfied  with  it.     Hence 
the  plaintiff  has  not  yet  fulfilled  his  contract.     It  is  not 
enough  to  say  that  she  ought  to  be  satisfied  with  it,  and  that 
her  dissatisfaction  is  unreasonable.     She,  and  not  the  court, 
is  entitled  to  judge  of  that.    The  contract  was  not  to  make 
one  that  she  ought  to  be  satisfied  with,  but  to  make  one  that 
she  would  be  satisfied  with." 

It  seems  to  me  that  this  reasoning  is  applicable  to  the  case 
at  bar. 

In  Brown  v.  Foster^  118  Mass.  186,  Devens,  J.,  render- 
ing the  opinion  of  the  court  said : — "  There  was  evidence  at 
the  trial  to  show  that  the  contract  between  the  parties  was  an 
express  contract,  and  by  the  terms  of  it  the  plaintiff  agreed 
to  make  and  deliver  to  the  defendant  upon  a  day  certain  a 
suit  of  clothes,  which  were  to  be  made  to  the  satisfaction  of 
the  defendant.  The  clothes  were  made  and  delivered  upon 
the  day  specified,  but  were  not  to  the  satisfaction  of  the  de- 
fendant, who  declined  to  accept  and  promptly  returned  the 
same.  *  *  *  And  e^en  if  the  ai*ticles  furnished  by  him  were 
such  that  the  other  party  ought  to  have  been  satisfied  with 
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them,  it  was  yet  in  the  power  of  the  other  to  reject  them  as 
unsatisfactoiy.  It  is  not  for  any  one  else  to  decide  whether 
a  refusal  to  accept  is  or  is  not  reasonable,  when  the  contract 
permits  the  defendant  to  decide  himself  whether  the  articles 
furnished  are  to  his  satisfaction.  *  *  *  When  an  express  con- 
tract like  that  shown  in  the  present  case  was  proved  to  have 
been  made  between  the  parties,  it  was  not  competent  to  con- 
trol it  by  evidence  of  usage.  It  may  be  that  the  very  object 
of  the  express  contract  was  to  avoid  the  effect  of  such  usage, 
and  no  evidence  of  usage  can  be  admitted  to  contradict  tiie 
terms  of  a  contract,  or  control  its  legal  interpretation  and 
effect." 

In  the  case  of  Daveny  v.  Shattuek^  9  Daly,  66,  it  was  held 
that  where  "  A  servant  was  employed  upon  trial  for  a  week, 
with  a  promise  that,  if  she  suited,  the  employment  would 
be  continued  through  the  summer  months  and  until  Septem- 
ber 1st.  Before  the  end  of  the  week,  the  employer  having 
declared  that  she  suited,  the  servant  said :  Then,  as  long  as 
I  suit  you,  there  is  no  fear  for  the  summer  months ;  to  which 
the  employer  responded  affirmatively.  Held,  that  there  was 
not  an  absolute  employment  until  September  1st,  but  merely 
a  conditional  one,  dependent  upon  the  servant  continuing  to 
suit  the  employer." 

In  the  case  of  Hvans  v,  Bennett^  7  Wis.  861,  it  was  held 
that,  "  When  one  party  agrees  to  work  for  another  at  a  cer- 
tain rate  of  wages  per  month,  and  either  party  is  at  liberty 
to  put  an  end  to  the  agreement  at  any  time,  the  servant  is 
entitled  to  recover  at  the  stipulated  rate  for  the  time  he 
serves,  though  he  quits  of  his  own  motion." 

The  foregoing  case  is  certainly  analogous  to  the  case  at 
bar  with  this  exception,  that  in  that  one  there  was  no  written 
contract,  but  an  oral  agreement,  and  in  this  case  there  is  a 
written  agreement,  an  express  contract  whereby  the  indi- 
viduals obligated  themselves,  first,  the 'plaintiff  to  render 
satisfactory  services ;  and,  second,  for  which  services  so  sat- 
isfactorily rendered  the  defendants  are  bound  to  pay  at  the 
rate  nominated  in  the  agreement  for  the  period  of  one  year. 
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It  18  true  that  the  juiy  were  instructed  by  the  court  that 
if  they  believed  from  the  evidence  that  the  services  of  Koll 
were  unsatisfactory  to  the  defendants  they  should  find  for 
the  defense.  In  liiis  the  trial  judge  took  the  view  of  the 
oontract  that  I  am  now  endeavoring  to  demonstrate  as  being 
the  correct  one.  Yet  notwithstanding  the  instructions,  not- 
withstanding the  testimony  of  Bush  and  Morse,  notwith'^ 
standing  the  fact  that  KoU  was  discharged,  notwithstanding 
it  appears  that  his  services  were  not  satisfactory  to  the  de- 
fendants, the  juiy  still  taxed  the  defendants  for  the  entire 
year  or  the  term  specified  in  the  contract.  Candidly,  I  think 
that  there  is  no  case  that  has  come  before  my  inspection  and 
examination  wherein  the  verdict  of  the  jury  demonstrates 
the  fact  to  be  that  their  conclusion  was  the  result  of  preju- 
dice. For,  as  is  well  said  in  ZaleM  v.  Clarke  suprc^  the  de- 
fendant and  not  the  court  is  entitled  to  judge  of  whether  or 
not  the  work  is  satisfactory.  And  in  keeping  with  this  dec- 
laration the  defendants  by  the  contract  have  the  right  of 
terminating  the  contract  when  the  services  were  not  satis- 
factory. I  do  not  think  it  necessary  to  consider  the  counter- 
claim as,  in  my  judgment,  under  the  testimony  it  is  without 
merit.  I  am  clearly  of  the  opinion  that  the  verdict  of  the 
jury  is  unsupported  by  the  evidence,  and  that  the  judgment 
of  the  court  should  be  reversed. 

RBxa>,  J.,  concurred. 

BisSBLL,  J.,  dissenting. 

I  should  be  content  to  withhold  my  concurrence  in  the 
conclusions  announced  in  this  case,  but  for  the  opinion  ex- 
pressed as  to  the  proper  rule  to  be  applied  in  the  construc- 
tion of  the  contract  contained  in  the  record.  The  apparent 
necessity  to  state  what  I  believe  to  be  the  law  on  this  sub- 
ject leads  me  to  fully  state  my  views  concerning  this  contro- 
versy. 

The  oontract  is  set  out  in  the  principal  opinion.  The  is- 
sues raised  by  the  pleadings  can  be  fairly  gathered  from  it 
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if  it  be  read  strictly  with  a  view  to  ascertain  what  the  oonten- 
tioiii  was.  Unless  attention  be  specifically  directed  to  that 
point,  what  I  believe  to  be  an  important  element  in  the  set- 
tlement of  the  dispute  is  liable  to  be  overlooked.  I  will 
therefore  first  state  what  I  believe  to  be  the  issue,  and  de- 
monstrate as  far  as  may  be  the  mistake  committed  by  the 
trial  court  in  submitting  one  question  to  the  jury,  and  the 
absence  of  right  on  the  part  of  the  appellants,  Bush  &  Morse, 
to  insist  that  the  judgment  was  wrong  because  against  what 
they  contend  is  the  law,  in  which  position  they  are  sustained 
apparently  by  the  decision  of  this  court. 

It  is  their  contention  that  the  contract  is  one,  substantially 
one,  at  their  will  and  option,  and  that  therefore  no  right  of 
action  could  accrue  to  the  plaintiff  if  they  saw  fit  to  termi- 
nate his  employment.  I  shall  discuss  the  legal  aspect  of  this 
proposition  subsequently.  At  present  I  am  only  concerned 
with  a  statement  of  the  situation  of  the  case  with  reference 
to  this  issue.  There  is  no  such  element  in  the  controveray 
presented  to  this  court  for  adjudication.  The  suit  is  an  ac- 
tion by  KoU  to  recover  his  wages  for  the  balance  of  what 
he  says  is  an  unexpired  term  of  employment.  He  alleged 
the  contract,  a  rendition  of  services  to  a  specified  date,  a  dis- 
charge, and  a  consequent  damage,  shown  by  proof  of  the 
amount  of  his  unearned  wage,  with  efforts  to  obtain  em- 
ployment and  a  failure.  To  this  cause  of  action  there  might 
evidently  be  several  defenses.  In  fact,  there  was  but  one, 
and  this  rested  in  a  denial  of  the  discharge.  The  denial  was 
undoubtedly  coupled  with  other  denials  of  the  various  ele- 
ments or  items  which  on  proof  would  demonstrate  the  plain- 
tiff's injuries.  This  simple  statement  shows  that  there  was 
no  issue  presented  relating  to  the  right  of  the  defendants  to 
end  the  contract  at  their  will,  and  for  this  reason,  if  for  no 
other,  the  cause  cannot  be  reversed  on  the  basis  adopted. 

I  maintain  further,  that  if  it  be  conceded,  ex  gratia^  that 
the  case  presented  the  question,  the  appellants  are  still  aon* 
eluded  by  the  findings  of  the  jury,  under  the  testimony  and 
the  instructions  of  the  court.    I  am  not  prepared  to  overturn 
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a  well  settled  and  thoroughly  established  rule  of  the  courts 
of  this  state,  which  inhibits  appellate  tribunals  to  interfere 
with  the  Terdict  of  a  jury  when  it  rests  upon  conflicting 
testimony.  If  it  be  insisted  that  the  case  is  one  exhibiting 
gross  prejudice,  the  proposition  should  be  made  the  subject 
of  satisfactory  demonstration.  It  is  neither  demonstrated 
in  the  opinion,  nor  do  I  believe  the  case  fairly  stated  will 
admit  it.  Bearing  in  mind  that  this  is  not  a  suit  to  recover 
wages  earned  during  a  period  of  service,  to  which  there  was 
a  defense  of  unsatisfactory  service,  and  that  it  was  not  a 
case  of  a  suit  for  wages  accruing  during  an  unexpired  term 
where  the  defense  was  a  rightful  discharge  under  the  con- 
tract, let  us  see  how  the  case  stands  on  the  proof  under  this 
rule.  Premising  that  of  necessity  there  could  be  no  evidence 
of  dissatisfaction  with  services  which  had  never  been  ren- 
dered, it  is  possible  that  the  case  would  admit  of  testimony 
to  show  the  performance  of  the  contract  by  the  plaintiff  dur- 
ing the  time  he  worked.  This  however  is  exceedingly  doubt- 
ful, because  the  law  presumes  that  the  service  was  satisfactory, 
since  there  was  no  termination  of  the  contract,  and  no  attempt 
on  the  part  of  either  to  end  the  engagement.  This  presump- 
tion of  law  was  well  supported  by  the  plaintiff's  own  testi- 
mony, who  made  oath  to  the  expressed  satisfaction  of  the 
firm.  It  cannot  be  said  with  strict  observance  of  the  lan- 
guage and  force  of  the  printed  testimony  that  this  was  denied 
by  Bush  &  Morse.  The  only  testimony  tending  in  this  di- 
rection is  testimony  of  this  description:  ^'I  put  this  gas 
range  in,  and  there  seemed  to  be  a  disposition  on  the  part  of 
every  one  in  the  kitchen  to  fight  it.  They  were  not  satisfied ; 
there  seemed  to  be  a  disposition  on  the  part  of  the  chef  to 
fight  the  range.  Up  to  the  time  we  made  the  change  of 
ranges  the  service  in  the  kitchen  was  satisfactory.  Mr.  KoU 
was  perfectly  satisfactory  to  me  until  after  the  introduction 
of  this  range.'*  Mr.  Morse's  testimony  upon  this  subject  was 
substantially  identical.  Considering  the  character  of  this 
testimony,  strengthened  by  the  legitimate  deduction  that 
there  was  evidently  general  trouble  in  the  kitchen,  with  the 
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history  of  what  transpired  at  the  time  of  the  alleged  dis- 
charge, and  the  jury  might  easily  have  found  that  Koll's 
services  as  cook  had  been  entirely  satisfactory,  and  that  the 
only  trouble  in  the  world  was  with  the  employees  generally 
because  of  the  change  in  the  implements  furnished.  The 
jury  would  have  a  right  to  conclude  from  the  fact  that  there 
had  been  no  attempt  to  end  the  employment  prior  to  the 
time  of  the  discharge,  that  there  was  in  fact  no  dissatisfac- 
tion with  the  services  which  Koll  rendered  as  a  chef  in  the 
hotel.  This  question  was  submitted  to  the  jury  under  an 
instruction  which  said :  '^  If  you  believe  from  the  evidence 
that  the  defendants  discharged  the  plaintiff  because  they 
were  really  dissatisfied  with  his  services  in  the  line  of  his 
employment,  then  you  must  find  for  the  defendants,  and  it 
is  not  necessary  that  the  defendants  should  have  any  cause 
for  such  dissatisfaction."  No  charge  on  the  subject,  if  one 
thus  expressing  the  law  were  ever  admissible,  would  have 
more  fairly  left  to  the  determination  of  the  jury  the  question 
of  dissatisfaction.  The  evidence  of  dissatisfaction  was  ex- 
tremely meager,  uncertain,  not  clearly  expressed,  and  not 
satisfactorily  or  definitely  established.  It  was  controverted 
by  proof  of  the  defendant's  declarations  on  the  subject,  of 
the  circumstances  of  the  transaction,  by  the  natural  and  legal 
presumption  springing  from  the  absence  of  any  attempt  to 
exercise  the  right  of  discharge.  The  court  by  a  most  emi- 
nently fair  instruction,  more  favorable  to  the  defendants 
than  the  case  entitled  them  to,  left  it  to  the  jury  to  find  the 
fact  on  this  subject.  The  verdict  was  against  the  defend- 
ants and  we  are  without  right  to  interfere  with  that  finding. 
Whatever  weight  may  be  given  to  this  position,  or  how- 
ever little  force  there  may  be  in  these  suggestions,  the  ap- 
pellants are  not  entitled  to  have  the  case  reversed  because 
the  judgment  is  not  supported  by  the  law.  I  cannot  admit 
that  the  contract  is  susceptible  of  the  construction  which  the 
court  puts  on  it,  nor  do  I  believe  that  the  law  governing 
contracts  of  this  description  is  accurately  stated.  The  opin- 
ion states  two  rules  which  are  frequently  invoked  by  the  courts 
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as  guidear  in  the  construction  of  contracts.  They  are  to  be  in- 
terpreted according  to  the  ordinary  and  usual  signification  of 
the  words  which  they  have  used,  due  regard  being  had  to  the 
evident  intention  of  the  parties.  Everybody  must  concede 
these  general  principles,  but  wide  differences  may  occur  when 
it  comes  to  the  matter  of  their  application.  Nothing  seems  to 
me  clearer  than  that  thei'e  has  been  a  misapprehension,  and  a 
misapplication  of  the  rules  in  the  present  case.  To  ascertain 
tiie  true  significance  of  a  contract  courts  may  not,  as  critics  and 
philologists,  look  alone  to  the  words  of  it.  They  are  of  deep 
significance,  but  the  work  of  interpretation  follows  always 
that  of  criticism.  Its  true  end  is  to  find  out  the  intent  of 
the  instrument,  the  sense  of  the  words  if  they  are  ambiguous, 
and  learn  the  purpose  when  the  words  express  it  obscurely. 
The  rule  of  interpretation  known  as  the  rational,  is  as  firmly 
fixed  in  the  law,  as  the  one  more  commonly  invoked — ^the 
literal.  As  Ruthei-ford  puts  it  in  his  Lectures,  page  104, 
"  Where  woi-ds  do  not  express  the  intention  perfectly,  but 
either  exceed  or  fall  short  of  it,  so  that  we  are  to  collect  it 
from  probable  or  rational  conjectures,  this  is  rational  inter- 
pretation." In  the  endeavor  to  learn  what  this  contract  is, 
and  what  force  shall  be  given  to  that  word  "  satisfactory," 
we  must  inquire  whether  it  is  so  used  in  the  contract,  and 
was  inserted  under  such  circumstances  that  it  evidently  ex- 
presses the  intention  of  the  parties,  and  is  to  be  taken  ac- 
cording to  its  literal  meaning.  The  line  which  we  are  called 
upon  to  run  must  be  fixed  by  setting  our  intellectual  pegs 
as  a  surveyor  drives  his  stakes,  and  we  must  proceed  from 
point  to  point  until  the  end  is  arrived  at.  According  to  the 
rules  of  rational  interpretation,  words  are  to  be  taken  ac- 
cording to  their  ordinary  sense,  unless  it  be  manifest  that 
when  they  are  thus  used  they  are  given  a  broader  meaning 
than  will  accord  with  the  intention  of  the  parties,  and  may 
therefore  under  well  settled  rules  be  restricted  in  their  sig- 
nification.    Potter's  Dwarris  on  Statutes,  pp.  194-196, 197. 

There  is  another  thoroughly  well  established  principle  of 
construction  by  which  that  compelling  the  coui*ts  to  take 
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words  in  their  ordinary  meaning  is  limited  and  modified, 
which  is,  that  every  contract  mnst  be  so  constmed  as  that 
all  parts  of  it  will  stand ;  for  the  law  leads  to  the  enforce- 
ment of  every  part,  rather  than  the  destruction  of  any,  ut 
res  magis  valeat  quam  pereat.  These  recognized  rules  of 
interpretation  greatly  simplify  the  difSculty  of  settling  the 
true  meaning  of  the  present  agreement. 

It  consists  of  two  parts :  fii'st,  there  is  the  engagement  of 
the  employers;  second,  there  is  the  correlative  expressed 
obligation  of  the  employee.  It  must  be  observed  and  borne 
in  mind,  that  the  contract  by  Bush  &  Morse  is  not  on  condi- 
tion, not  with  a  proviso,  not  subject,  otherwise  than  as  the  law 
makes  it,  to  the  promise  of  the  employee.  This  distinction 
is  of  very  great  importance  when  it  comes  to  the  considera- 
tion of  the  authorities  cited  in  the  principal  opinion.  Bush 
&  Morae  hired  Koll  for  one  year  at  $130  per  month.  That 
was  their  contract.  There  is  no  room  for  construction  to 
ascertain  what  their  term  was,  since  they  definitely  entered 
into  an  agreement  to  employ  Koll  for  one  year  at  a  fixed 
wage.  Under  the  rule  invoked  by  the  majority,  that  a  con- 
tract is  to  be  construed  according  to  its  terms,  manifestly 
that  part  of  the  engagement  is  definite  and  certain.  It  con- 
tains no  condition,  it  is  without  a  proviso  except  what  may 
be  contained  in  the  promise  of  the  employee.  This  presents 
the  only  question  of  the  slightest  difficulty.  Koll  agreed  on 
his  part  to  enter  the  service,  to  devote  his  entire  time  there- 
to, and  to  render  good  and  satisfactoty  service  during  the 
time.  Here  then  are  two  engagements  on  the  part  of  two 
different  pereons,  employers  and  employee,  to  do  certain 
things.  One  of  hiring  for  a  year  for  a  wage,  the  other  an 
agreement  to  perform  the  service  for  which  he  is  hired,  for 
the  term,  and  in  a  certain  fashion.  The  contracting  parties 
chose  possibly  an  unfortunate  word  to  express  their  inten- 
tions, but  it  seems  comparatively  easy  to  arrive  at  their 
intention  when  the  circumstances  and  whole  paper  are  con- 
sidered.  If  the  engagement  had  been  to  devote  his  entire 
time,  and  give  his  best  endeavors  to  the  faithful  performance 
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of  his  duties  as  chef,  none  could  have  imagined  that  he  had 
undertaken  to  do  anything  except  that  which  the  law  would 
imply  from  the  acceptance  of  the  employment.  Evidently 
this  was  what  the  parties  contemplated.  If  such  is  their 
manifest  intention,  the  word  '^  satisfactory  "  must  be  taken 
to  possess  simply  this  meaning,  to  wit,  that  Koll  shall  faith- 
fully perform,  accoi-ding  to  his  best  ability,  the  services 
which  he  was  hired  to  render.  If  he  thus  performs  them,  in 
the  law  it  must  be  said  that  those  services  are  satisfactory, 
and  that  the  employers  are  without  right  to  complain.  The 
trouble  with  the  principal  opinion  is,  that  they  give  to  the 
word  ^^  satisfactory  "  a  force  beyond  that  even  of  its  ordinary 
signification.  It  is  made  operative  to  destroy  the  promise 
made  by  the  employers,  since  if  it  be  held  that  the  employee's 
promise  made  in  this  form  confers  upon  the  hirers  the  right 
to  discharge  at  will,  it  utterly  destroys  the  year's  engage- 
ment into  which  they  antecedently  entered.  In  violation  of 
the  maxim  itt  re«,  etc.,  we  have  used  one  term  of  the  agree- 
ment and  one  promise  to  destroy  the  prior  term.  This  can 
never  be  done.  Wherever  clauses  contain  words  that  are 
contradictory,  and  they  admit  of  two  senses  ^*  the  court  will 
adopt  that  construction  which  will  best  carry  the  just  and 
reasonable  intention  into  effect."  It  seems  to  be  very  clear 
that  there  can  be  no  legitimate  construction  of  this  contmct, 
which  will  transform  the  expressed  yearly  hiring  of  the  ser- 
vant into  a  hiring  at  will,  which  will  give  to  the  employers 
the  right  to  discharge  without  an  allegation  of  the  existence 
of  a  legal  cause  which  must  be  established  by  competent 
proof.  It  brings  the  contract  into  too  close  an  analogy  with 
Lord  Bacon's  description  of  Henry  VII  laws  a  "  nemo  scit!'* 
to  bold  otherwise  would  make  contracts  but  traps  for  the 
unwary,  and  subject  them  to  the  uncertainties  which  pre- 
vailed, when  according  to  the  same  philosopher,  the  magis- 
trate was  able  to  produce  a  manuscript  decision  of  an 
unreported  case,  and  say  *^  Lo  I  I  have  the  law  in  ray  side 
pocket  I "  2  Coke's  Institutes,  588. 
According  to  the  law  as  it  is  written,  the  position  of  the 
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coart  seems  not  to  be  sustained  by  the  authorities.  All  the 
cases  which  are  cited  are  either  cases  of  hiring  for  an  un- 
ceitain  term  and  at  the  evident  will  of  the  employers,  or  else 
they  are  agreements  to  make  sundry  and  divers  things  to 
the  satisfaction  of  the  persons  for  whom  they  are  to  be  con- 
structed. All  the  cases  cited  will  be  found  to  embrace  mat- 
ters purely  of  taste,  and  involve  distinctively  a  selection 
according  to  the  vendee's  conception  of  what  such  things 
ought  to  be.  They  relate  to  busts,  clothes,  and  cases  of  that 
description,  and,  so  far  as  I  can  find  in  the  books,  there  are  no 
other  cases  announcing  a  similar  rule  save  those  where  work 
is  to  be  done  to  the  satisfaction  of  a  body  which  is  clothed 
with  a  discretionary  and  qtmsi  judicial  power  to  determine 
the  character  of  what  had  been  performed.  Wherever  the 
contract  is  one  of  hiring,  or  where  it  includes  the  production 
of  machinery,  or  the  sale  of  goods  manufactured,  or  to  be 
manufactured,  the  rule  is  a  totally  different  one.  With  re- 
spect to  contracts  concerning  such  matters,  well  considered 
cases,  based  upon  sound  reason  and  logic,  suited  to  the  cir^ 
cumstances  of  the  parties  and  their  evident  intention,  have 
held  that  contracts  may  not  be  so  construed  as  to  give  either 
party  the  right  at  his  whim  and  caprice  to  reject  that  which 
he  has  contracted  to  purchase,  or  to  refuse  to  pay  the  price 
of  what  has  been  supplied,  under  the  agreement  that  he  shall 
be  satisfied  therewith. 

In  cases  of  this  sort  the  true  rule  is  *^  that  which  the  law 
will  say  a  contracting  party  ought  in  reason  to  be  satisfied 
with,  that  the  law  will  say  he  is  satisfied  with."  Duplex 
Safety  Boiler  Co.  v.  Garden  et  al,  101  N.  Y.  887 ;  Clark  v. 
Bice^  46  Mich.  808;  Daggett  ^  Ghraves  v.  Johnson^  49  Vt. 
845 ;  Roy  v  Goings^  96  111.  861 ;  Braunstein  v.  In$ur€mce 
Co.,  1  East  &  Smith,  788,  (101  E.  C.  L.  782.) 

In  the  latter  case  proof  of  loss  claimed  to  be  within  the 
insurance  was  to  be  made  satisfactory  to  the  directors,  and 
the  question  was,  whether  they  could  arbitrarily  reject  what 
had  been  furnished  if  it  was  ample  according  to  the  contract 
of  the  parties  to  establish  that  which  they  were  called  upon 
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to  proye.  The  court  held  that  the  clause  most  receive  a 
leasonaUe  construction,  and  that  it  would  only  bind  the  par- 
ties to  produce  such  evidence  as  the  directors  might  reason- 
ably require.  As  one  of  the  judges  well  put  it  ^^  the  putting 
such  a  construction  on  a  stipulation  like  this  is  opposed  to 
the  general  rule,  that  when  it  is  agreed  that  an  act  is  to  be 
done  to  the  satisfaction  of  a  party  it  must  be  understood  to 
mean  reasonably  to  his  satisfaction."  Other  judges  put  the 
decision  upon  somewhat  similar  baaes^  and  held  that  the  par- 
ties would  have  a  right  to  insert  whatever  condition  preced- 
ent they  chose,  but  said  if  the  condition  is  destructive  of  any 
right  conferred  by  the  contract,  it  must  appear  to  have  been 
8o  intended  by  the  parties.  Viewed  in  the  light  of  these 
principles  and  these  authorities,  there  seems  to  me  to  be  but 
little  ground  for  the  construction  which  the  court  puts  upon 
this  agreement.  I  am  unable  to  concur  in  any  such  con- 
clusion. According  to  my  views  of  the  law,  the  appellants 
have  maintained  no  error* which  entitles  them  to  a  reversal 
of  the  cause,  and  it  should  be  affirmed. 

Iteversed, 


Webbbb,  Appellant,  v.  Petty,  Appellee. 

OocuPAHTs— Town  Sxtes.  1,  ^  ^ 

The  defendant's  occupancy  of  a  lot  in  a  town,  the  site  of  which  had 
been  entered  by  the  county  judge  under  the  proviBions  of  sec.  2887, 
U.  S.  R.  S.,  having  been  prior  to  that  of  the  pl^Untiff  or  his  grantor, 
and  it  not  appearing  that  he  had  abandoned  his  claim,  held,  that, 
as  between  the  parties,  his  was  the  better  right. 

Appeal  from  the  Dutrict  Court  of  Pitkin  County* 

This  action  was  commenced  by  Henry  Webber  against 
William  H.  Petty,  to  determine  the  right  to  a  title  to  a  lot 
in  the  town  of  Aspen,  the  site  of  which  had  been  entered  by 
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the  county  judge  under  the  provisions  of  sec.  2887  U,  S.  R.  S., 
in  trust  for  the  use  and  benefit  of  the  occupants  thereof*  The 
defendant  recovered  judgment,  and  the  plaintiff  appealed. 

Mr,  T.  C.  McDbvitt,  for  appellant. 

No  appeai-ance  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  by  appellant  to  determine  the  right 
to  a  title  to  a  lot  in  Aspen.  Both  parties  filed  their  respec« 
tive  claims  to  the  property  with  M.  G.  Miller,  county  judge ; 
appellant  on  the  23d  day  of  August,  1887,  and  appellee  on 
the  11th  of  the  same  month.  Appellant  asked  in  the  complaint 
that  he  be  declared  the  owner,  and  that  the  claim  filed  by 
defendant  be  declared  a  cloud  upon  his  title,  and  be  removed. 
A  trial  was  had  to  the  court  without  a  jury.  The  court 
found  for  the  defendant,  decreeing  him  to  be  the  owner  and 
entitled  to  a  deed  from  the  county  judge.  The  preliminary 
questions  involved  were  presented  and  determined  in  Mayor 
V.  Land  Co.y  10  Colo.  191,  and  in  Wheeler  v,  Wade^  1  Colo. 
Ct.  App.  66.  It  is  shown  by  the  evidence  that  appellee  en- 
tered into  the  possession  of  the  lot  in  May,  1880,  and  erected 
a  log  cabin,  the  only  improvement  shown  to  have  be^n  made 
to  the  time  of  the  trial,  and  that  on  one  or  two  occasions 
appellee  had  temporar}''  actual  possession ;  that  he  remained 
in  Aspen  until  October  of  the  same  year,  when  he  left, 
and  subsequently  only  visited  the  place  occasionally, — ^inci- 
dentally,— exercised  no  personal  control,  and  had  no  personal 
possession.  In  the  course  of  time  it  appears  the  roof  and 
door  were  removed  from  the  cabin.  In  July  and  August, 
1883,  one  George  W.  Pearson,  who  testified  that  he  had 
known  the  property  and  appellee,  and  of  his  claim  to  the 
property  and  ownership  of  the  cabin  since  the  spring  of  1880, 
took  possession  of  the  property,  replaced  the  roof  and  door, 
and  used  it  as  a  stable  for  horses ;  that  while  so  in  possession 
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he  saw  appellee  at  Leadville,  who  spoke  of  the  property,  and 
of  being  the  owner,  expressing  a  wish  to  sell  it,  and  authoriz- 
ing Pearson  to  sell  for  him  if  he  got  an  opportunity.  It 
appears  that  Peai'son  neither  asserted  title  in  himself  nor 
denied  the  title  of  appellee  at  that  time.  It  is  also  shown 
that  on  May  13, 1884,  Pearson  sold  the  property,  not  as  that 
of  appellee,  but  as  his  own,  and  executed  a  quitclaim  deed ; 
that  the  title  so  attempted  to  be  conveyed  passed  by  mesne 
conveyances  to  appellant ;  that  it  was  the  only  title  he  had, 
except  a  claim  by  payment  of  taxes.  It  is  very  doubtful  if 
either  showed  such  compliance  with  law  as  to  be  entitled  to 
enter,  but,  the  controversy  having  been  confined  to  the  two 
parties,  and  the  right  of  one  or  the  other  conceded,  the  only 
question  was,  which  had  the  better  right?  The  right  of 
Pearson  could  only  be  predicated  upon  abandonment  by  the 
former  claimant.  It  is  assigned  for  error  and  urged  that  the 
court  eiTed  in  not  finding  the  question  or  issue  of  abandon- 
ment in  favor  of  appelkuit  The  issue  does  not  appear  to 
have  been  relied  upon  at  the  trial,  but  it  may  have  been ; 
certainly  no  8u£Scient  or  competent  evidence  was  introduced 
to  establish  the  fact  of  abandonment.  The  judgment  and 
decree  of  the  coui*t  should  be  affirmed.  Appellee  may  have 
been  derelict  in  duty,  careless,  and  have  failed  to  comply 
with  the  law,  but  he  was  firat  in  point  of  time,  and  had  had, 
for  two  or  three  years,  right  and  possession  that  was  known 
and  recognized  by  the  grantor  of  appellant,  while  the  origin 
of  the  supposed  right  of  Pearson  was  not  such  as  to  commend 
it  to  the  favorable  consideration  of  courts. 

Affirmed. 
Vol.  11—5 
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GoABD,  Plaintiff  in  Ebbob,  v.  Gunn,  Intebyxnob, 

Defendant  in  Ebbob. 

SALB  of  ChATTBLS  without  ChANOB  of  PO8SB88IOK,  VOID. 

The  intervenor  was  a  purchaser  of  the  goods  attached,  but  the  sale  was 
not  followed  by  an  open,  notorious  and  unequivocal  change  of  pos- 
session; Jield,  that  as  against  the  creditor  of  the  vendor,  the  title  of 
the  intervenor  could  not  be  sustained. 

^rror  to  the  County  Court  of  Chaffee  County. 
Mr.  Henby  J.  Swan,  for  plaintiff. in  error. 

No  appearance  for  defendant  in  error. 

Reed,  J.  It  appears  that  one  Arthur  Gunn  bought  out 
the  saloon  of  plaintiff  in  error  in  the  town  of  Salida,  paying 
a  part,  and  leaving  the  sum  of  |il20  unpaid.  Suit  was  brought 
to  collect  the  amount.  An  attachment  issued  and  levied  up- 
on the  goods,  stock  and  fixtures  of  the  saloon  as  the  prop- 
erty of  Arthur  Gunn.  E.  M.  Gunn  intervened,  claiming  to 
be  the  owner.  A  trial  was  had  before  a  justice  of  the  peace 
and  a  jury — ^verdict  and  judgment  sustaining  the  attach- 
ment ;  an  appeal  taken  to  the  county  court,  trial  to  the  judge 
without  a  jury,  and  finding  for  the  intervenor.  The  correct- 
ness of  such  finding  is  the  only  question  to  be  determined. 

The  judgment  must  be  reversed.  The  whole  transaction, 
and  all  the  facts  as  established  by  the  evidence  of  both  par- 
ties, show  collusion,  and  after  the  alleged  purchase  of  E.  M. 
(lunn,  a  mixed  condition  of  affairs,  very  suggestive  at  least 
of  want  of  bona  fideSy  and  presence  of  fraud.  Prior  to  the 
pretended  sale  Arthur  was  acting  as  proprietor  and  his 
brother,  E.  M.,  as  barkeeper.  After  the  pretended  sale  it  was 
claimed  E.  M .  was  proprietor  and  Arthur  the  barkeeper. 

E.  M.  Gunn  testified :  ^^  I  took  charge  of  the  saloon  on 
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March  10, 1889.    We  had  a  biU  of  sale  drawn  and  signed, 
which  was  delivered  to  me  on  March  22d." 

Arthur  Gunn  testified:  ^^I  bought  of  Goard  about  the 
12th  day  of  February,  1889.  I  gave  Goard  my  note  for  $120, 
due  the  first  of  May  as  part  pay  for  the  saloon.  I  sold  out 
to  my  brother,  E.  M.  Gunn,  on  the  10th  of  March,  1889.  I 
gave  him  a  bill  of  sale."  Neither  party  testifies  to  any  con- 
sideration having  passed  or  that  any  was  to  be  paid. 

It  is  shown  by  all  the  evidence  in  the  case  that  no  change 
was  made,  and  that  there  was  no  observable  evidence  of 
change  of  ownership ;  that  persons  doing  business  with  them 
and  frequenters  of  the  place  had  no  knowledge  of  any  change 
of  proprietors.  It  will  be  observed  too  that  the  pretended 
sale  followed  very  rapidly  on  the  heels  of  the  purchase  from 
Goard — ^hardly  a  month  had  elapsed.  This  is  not  conclusive 
of  fraud,  but  a  circumstance  to  be  considered  in  connection 
with  other  facts.  There  was  no  such  open,  notorious  and 
unequivocal  change  of  possession  as  required  by  law  to  sus- 
tain the  title  of  E.  M.  Gunn. 

Authorities  upon  this  well  established  and  recognized  rule 
of  law  seem  unnecessary.  They  are  abundant  in  our  own 
coart.  See  Basnnger  v.  Spangler^  9  Colo.  175;  Cook  v. 
Mannj  6  Qolo.  21 ;  WUeoz  v.  Jackson,  7  Colo.  526 ;  Baur  v. 
BeaU,  14  Colo.  888. 

The  court  erred  in  finding  for  the  appellee  (intervener). 
The  judgment  must  be  reversed  and  cause  remanded. 

Beversed. 
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Webeb,  Appellant,  v.  The  Diebold  Safe  &  Lock 

Company,  Appellee. 

« 

1.  Secbbt  Lieks. 

A  contract  providing  for  a  secret  lien  may  be  good  aa  between  the  par- 
ties, bnt  is  Yoid  as  against  creditors. 

2.   CONTBACT  OF  SALB. — ^ReSBBYATIOK  OF  TlTUE. 

A  provision  in  a  contract  of  sale  that  the  vendor  shall  retain  the  title  to 
the  chattels  sold  until  payment  of  the  price  is,  as  against  creditors 
of  the  vendee,  void,  when  he  is  invested  with  possession  of  the  thing 
sold  and  the  indicia  of  ownership.  Such  secret  liens  are  oonstmot' 
ively  fraudulent  as  against  creditors  of  the  purchaser. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
The  facts  are  sufiQciently  stated  in  the  opinion  of  the  court. 
Messrs.  Long  &  Johnson,  for  the  appellant. 
Mr.  J.  A.  Bentley,  for  the  appellee. 
Beed,  J.,  delivered  the  opinion  of  the  court. 

Appellee  sold  a  safe  to  one  A.  M.  Wood  for  $375,  $75  to 
have  been  paid  upon  delivery,  the  balance  in  deferred  pay- 
ments from  time  to  time,  for  which  Wood  made  his  notes. 
A  written  contract  was  made  whereby  the  title,  until  full 
payment,  was  to  remain  in  appellee,  and  providing  that  if 
the  safe  should  be  sold  or  removed  from  the  possession  of 
Wood  without  the  consent  of  appellee,  it  or  its  agents  might 
take  possession  of  it  without  legal  process,  etc.  The  &:st 
payment  of  $75  was  waived  for  an  indefinite  time,  the  notes 
taken  as  agreed,  the  safe  marked  with  the  name  of  Wood, 
and  delivei*ed.  No  record  was  made  of  the  agi*eement,  and 
as  far  as  shown,  was  unknown  to  all  except  the  contracting 
parties.  A  short  time  after  the  purchase,  an  attachment 
was  sued  out  against  Wood  and  levied  by  the  appellant  (sher- 
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iff  of  the  county)  upon  the  safe ;  judgment  was  obtained  and 
the  safe  sold  in  satisfaction.  An  action  of  replevin  was 
brought  by  appellee.  A  trial  had  to  the  court  resulting  in  a 
judgment  for  appellee  for  $380. 

The  judgment  cannot  be  sustained.  The  secret  contract, 
as  between  the  parties,  was  good,  but  was  void  as  to  credit- 
ors. Appellee  had  invested  Wood  with  the  possession  and 
all  indicia  of  ownership.  It  was  not  a  bailment,  but  a  sale 
subject  to  defeasance  upon  a  subsequent  condition,  an  ar- 
rangement only  known  to  the  parties  themselves.  A  party 
who,  by  his  own  acts,  places  another  in  the  ostensible  posi- 
tion of  owner,  should  be  estopped  to  deny  such  ownership. 
Private  transactions  of  this  character  are  not  favored,  and 
are  opposed  to  public  policy. 

.  The  case  of  George  v.  Tufte^  b  Colo.  162,  appears  to  be 
conclusive  of  this  case.  It  is  there  said,  ^^  Secret  liens,  which 
treat  the  vendor  of  personal  property  who  has  delivered  pos- 
session of  it  to  the  purchaser  as  the  owner  until  the  payment 
of  the  purchase  money,  cannot  be  maintained.  They  are 
constructively  fraudulent  as  to  creditors,  and  the  property, 
so  far  as  their  rights  are  concerned,  is  considered  as  belong- 
ing to  the  purchaser  holding  the  possession."  Under  statutes 
of  the  state  of  Illiuois  very  similar  in  character,  it  has  been 
frequently  held  that  contracts  of  this  character  were  void 
against  creditors:  Jennmg%  v.  Chray^  18  HI.  610;  Ketchum 
V.  Watson,  24  111.  691 ;  McCormick  v.  Hodden,  87  111.  370 ; 
Murch  V.  Wright,  46  111.  487. 

The  property  being  in  the  possession  of  Wood  as  owner, 
it  was,  under  the  authorities,  subject  to  the  debts  of  Wood. 

The  judgment  must  be  reversed  and  cause  remanded. 

Reversed. 
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PHnjjps,  PTiArwTiTF  IK  Ebbob,  v.  Rhodes  bt  al., 

Defendants  in  Ebbob. 

1.  OOKSIDBHATION— LOVB  AND  AfFIEGTION. 

When  the  parties  to  a  conyeyance  of  real  estate  are  husband  and  wife, 
love  and  affection  may  be  a  sufficient  consideration  between  the 
parties,  but  it  is  not  a  good  consideration,  nor  does  the  deed  pass 
title  when  such  result  would  be  in  fraud  of  existing  creditors. 

2.  EVIDENCB — ^WHAT  18  NOT. 

The  mere  fact  that  the  property  was  purchased  at  execution  salebytiie 
creditors  for  less  than  its  estimated  value,  is  not  evidence  of  a  con- 
spiracy to  deprive  the  plaintiff  of  her  rights  therein. 

8.  Attobnet  and  Cubnt. 

A  client  cannot  maintain  an  action  against  her  attorneys  for  alleged 
fraud  in  securing  a  compromise  of  a  disputed  claim,  when  it  ap- 
pears that  but  for  the  close  attention  of  her  counsel  she  would 
have  received  nothing,  and  that  she  agreed  to  the  settlement  after 
consultation  with  her  father,  even  though  she  was  a  minor  at  the 
time. 

Hrror  to  the  District  Court  of  Arapahoe  County. 

Mr.  L.  Waleeb,  for  plaintiff  in  error. 
* 

Messrs.  Mabsh,  Voobhees  &  Mabsh,  Mr.  H.  E.  Luthb 
and  Mr.  W.  W.  Cooke^  for  defendants  in  error. 

This  was  a  suit  in  equity  brought  by  plaintiff  against  L. 
R.  Rhodes,  George  A.  Corbin,  James  Guard,  Ernest  Bauman, 
W.  y.  Cook  and  Lizzie  A.  Cook  to  recover  ceitain  city  lots 
and  buildings  upon  them,  and  to  have  sundry  conYe3rance8 
canceled.  Plaintiff  in  September,  1884,  at  about  the  age  of 
fourteen  years  married  the  defendant,  Ernest  Bauman.  At 
the  time  of  such  marriage  Bauman  was  indebted  to  certain 
individuals,  among  whom  was  one  Alexander  V.  Sherrer, 
the  defendant,  James  Guard,  and  his  partner,  Albert  A. 
Eneeland,  as  Guard  &  Kneeland.  Plaintiff  at  the  time  of 
her  marriage  had  no  individual  property,  and  came  into  the 
possession  of  none  while  living  with  Bauman  as  his  wife. 
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In  February,  1886,  Bauman,  with  his  own  money  bought 
the  property  in  controversy  and  had  the  conveyance  made 
to  plaintiff.  In  November,  1885,  Bauman  required  and  in- 
duced plaintiff  to  convey  the  property  to  his  mother,  Marie 
C.  Bauman.  No  consideration  passed  save  f  2,  which  was 
immediately  returned.  In  June,  1885,  Marie  C.  Bauman, 
without  consideration,  conveyed  the  property  to  plaintiff's 
husband,  Ernest  Bauman,  and  in  August,  1887,  Ernest  Bau- 
man, without  consideration,  conveyed  the  property  to  his 
brother,  Gustavo  Bauman. 

In  March,  1885,  Guard  and  Eneeland  commenced  suit 
against  Ernest  Bauman  to  collect  the  amount  of  money  due 
to  them,  and  shortly  after  obtained  judgment  for  the  sum  of 
•883.72  and  costs.  In  July,  1886,  Alexander  V.  Sherrer  in- 
stituted suit,  and  in  September  following  obtained  judgment 
for  t588  and  costs.  Upon  both  judgments  executions  were 
issued  which  were  levied  upon  the  property  in  controversy. 
Upon  sale  under  such  executions  the  right,  title  and  interest 
of  Ernest  Bauman  in  the  property  was  sold  and  purchased 
by  James  Guard  and  Sherrer.  Subsequently  the  sale  under 
execution  was  vacated  and  the  decree  amended  requiring 
Ernest  Bauman  to  pay  the  amount  of  such  judgments  with- 
in ninety  days,  and  in  default  of  payment,  property  to  be 
sold  in  satisfaction  of  the  judgments.  Default  was  made  by 
Ernest  Bauman  in  payment,  and  some  time  during  the  year 
1886  (date  not  given)  the  property  was  again  sold  and  again 
purchased  by  Guard  and  Sherrer. 

Some  time  prior  to  October,  1888  (date  not  given)  plaintiff 
instituted  proceedings  for  divorce  against  her  husband,  Er- 
nest Bauman ;  at  such  date  the  suit  was  still  pending  and 
undetermined.  The  defendants,  Rhodes  and  Gorbin  were 
partners,  or  together  interested  in  the  practice  of  law  as  at» 
tomeys.  Plaintiff  applied  to  defendant,  Rhodes,  to  employ 
him  to  assist  one  McCord,  her  former  attorney,  in  the  prose- 
cation  of  the  suit  for  divorce,  and  to  assert  whatever  rights 
she  might  have  to  the  property,  and  Rhodes  accepted  such  em- 
ployment.    Subsequently  plaintiff  succeeded  in  her  suit  for 
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divorce  and  the  decree  was  entered.  It  appears  that  such 
litigation  and  adjudication  did  not  embrace  the  property 
rights  of  plaintiff ;  no  alimony  granted,  and  the  rights,  if  ^ny, 
of  plaintiff  were  left  to  be  determined  by  a  subsequent  suit 
to  enforce  her  supposed  rights  against  the  property.  The 
plaintiff  being  at  the  time  of  her  mamage  a  minor  of  about 
fourteen  years  of  age,  arrived  at  her  majority  about  the  time 
or  shortly  subsequent  to  the  decree  of  divorce,  consequentl}% 
all  the  proceedings  narrated  occurred  during  her  minority^ 
between  the  date  of  her  marriage  and  attaining  her  majority. 

The  defendant,  Rhodes,  deeming  it  necessary  to  disavow 
the  acts  of  the  plaintiff  during  her  minority,  including  the  con- 
veyance by  her  made  to  her  mother-in-law,  Marie  C.  Bauman, 
required  her  to  reconvey  the  property,  suggesting  defendant, 
Corbin,  as  the  proper  person  to  whom  the  conveyance  should 
be  made.  She,  acting  upon  such  counsel  or  requirement,  made 
conveyance  of  the  entire  property  in  controversy  to  the  de- 
fendant, Corbin,  such  conveyance  having  been  made  without 
consideration  and  solely,  as  shown,  for  the  purposes  of  dis- 
avowal. 

It  is  alleged  that  at  that  time  the  pi'operty  in  controversy 
was  worth  between  $12,000  and  fl4,000.  The  legal  title, 
by  former  conveyances,  was  vested  in  Gustave  Bauman  as 
before  stated.  The  statutory  time  for  redemption  from  the 
sales  under  execution  against  Ernest  Bauman  had  not  ex- 
pired. The  amount  necessary  to  redeem  from  such  sales 
was  between  $3,000  and  $4,000. 

Plaintiff  by  herself  and  her  father  (guardian  ad  litem)  at- 
tempted to  raise  the  money  necessary  to  redeem  from  the 
sales  under  the  execution,  but  failed. 

The  defendant,  W.  W.  Cook,  was  the  attorney  of  James 
Ouaitl,  who  held  whatever  title  was  conveyed  by  virtue  of 
execution  sales,  and  was  entitled  to  the  amount  of  money 
paid  if  the  propert}*^  was  redeemed.  While  matters  were  in 
this  condition  Guard  became  willing  and  desirous  of  perfect- 
ing his  title  to  the  pro{)erty  by  compromise  and  the  purchase 
of  the  supposed  outstanding  equities  of  plaintiff,  Ernest 
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Bauman  and  Gustave  Bauman,  and  throngh  his  attorney 
and  agents  entered  into  negotiations  with  the  parties  respec- 
tively. 

Plaintiff  was  informed  by  Rhodes,  her  counsel,  that  he 
could  obtain  for  her  about  $2,000  by  settlement;  advised 
that  she  accept.  The  amount  was  afterwards  increased  to 
92,250,  from  which  the  counsel  fee  of  Rhodes  and  Corbin 
amounting  to  9500  was  to  be  paid,  leaving  plaintiff  the  sum 
of  91,750.  After  consultation  with  her  father  it  was  con- 
cluded to  accept  the  proposition. 

The  defendant,  Corbin,  conveyed  or  quitclaimed  to  James 
Guard  whatever  title  or  interest  he  had  in  the  property  by 
virtue  of  the  conveyance  to  him  from  the  plaintiff.  About 
the  same  time  Gustave  Bauman  and  Ernest  Bauman  con- 
veyed and  quitclaimed  their  supposed  interests  to  Guard. 
Including  the  purchase  price  of  the  pi*operty  under  the  exe- 
cution, after  purchase  of  the  supposed  interest  as  above  stated, 
the  property  represented  a  cost  to  Guard  of  about  97,000. 

Lizzie  A.  Cook,  defendant,  was  the  wife  of  W.  W.  Cook. 
At  some  indefinite  time  during  the  proceedings  narrated,  she 
became  the  purchaser  of  two  of  the  lots  in  controversy.  Sub- 
sequent to  all  these  proceedings,  plaintiff  being  dissatisfied 
with  results,  instituted  this  suit  to  recover  the  entire  property 
or  its  value,  making  all  the  parties  named  defendants,  alleg- 
ing that  defendants,  taking  unlawful  advantage  of  her  mi- 
nority and  want  of  business  knowledge,  had  entered  into  a 
conspiracy  to  defraud  her,  acquire  the  property  and  distribute 
its  value  in  some  manner  among  themselves,  alleging  bad 
&ith  and  an  utter  disregard  of  professicmal  duty  in  her  attor- 
ney, Rhodes ;  also,  imputing  dishonesty  to  defendant,  Cor- 
bin, in  furtherance  of  a  preconceived  conspiracy  and  intention 
to  defraud  her,  and  alleging  that  the  conveyance  made  by 
Corbin  to  Guard  was  without  her  knowledge  or  consent  and 
in  fraud  of  her  rights.  Plaintiff  prays  that  all  conveyances 
heretofore  made  be  deemed  to  be  void  and  of  no  effect,  and 
that  James  Guard  and  Lizzie  A.  Cook  be  compelled  by  de- 
cree to  convey  to  her  the  property  in  controversy  freed  of  all 
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incumbrance,  to  deliver  the  possession  of  the  property  to  her, 
and  account  for  the  use  and  occupation  during  the  entire 
time  they  have  been  in  possession. 

Defendants,  Rhodes,  Corbin,  Guard,  W.  W.  and  Lizzie  A. 
Cook  answered,  the  first  two  by  separate  answers,  the  last 
three  jointly,  denying  the  allegations  of  the  complaint,  deny- 
ing and  disavowing  all  confederacy  and  joint  action,  and  set- 
ting up  the  facts  as  above  stated.  Replications  were  filed  to 
the  respective  answers  and  an  extended  trial  had,  a  large 
mass  of  testimony  introduced.  The  court  found  for  the  de- 
fendants and  a  decree  entered  to  such  effect,  and  that  they 
recover  their  costs  from  the  plaintiff  and  have  execution  for 
the  same. 

Reed,  J.,  after  stating  the  facts  as  above,  delivered  the 
opinion  of  the  court. 

The  decree  of  the  district  court  must  be  affirmed.  The 
suit  should  never  have  been  instituted.  If  instituted  upon 
erroneous  information,  it  should  have  ended  with  the  decree 
of  the  court  below.  There  was  an  utter  failure,  by  evidence, 
to  establish  any  fact  necessary  to  entitle  plaintiff  to  the  re- 
lief asked,  or  any  other  relief.  As  it  is,  we  are  compelled 
to  wade  through  272  pages  of  printed  abstract,  of  which  48 
are  pleadings,  and  balance  an  ab%tract  (?)  of  evidence,  a 
large  part  of  which  was  irrelevant — ^not  calculated  to  estab- 
lish any  fact  in  issue  or  any  fact  of  interest  in  any  way  per- 
taining to  the  assertion  of  the  supposed  rights. 

Plaintiff  was  married  before  she  was  fourteen  years  old — 
had  no  money  or  individual  property.  Before  she  was  fifteen, 
her  husband,  with  his  own  money,  purchased  the  property 
in  controversy  and  had  the  conveyance  made  to  his  wife. 
At  the  time  of  such  purchase  he  was  indebted,  owing  the 
debts  that  were  subsequently  asserted  against  the  properly. 
Conceding  that  the  relation  of  husband  and  wife,  and  '^  love 
and  affection,"  are  a  sufficient  consideration,  inter  parties  ; 
it  is  not  a  good  consideration,  nor  does  the  conveyance  carry 


1892.]  Phillips  v.  Rhodes.  75 

title  when  in  fraud  of  the  rights  of  existing  creditors.  What 
plaintiff  took,  if  anything,  was  the  equity  remaining  after 
the  debts  were  discharged.  In  our  view  of  the  case,  the 
minority  of  plaintiff,  her  conveyance  to  her  mother-in-law, 
the  conyeyauce  by  the  mother-in-law  to  the  husband,  and  the 
husband  to  the  brother,  Gustave,  may  all  be  disregarded  as 
shifts  on  the  part  of  the  husband  to  prevent  the  property's 
being  subjected  to  the  payment  of  debts.  The  questions  in 
regard  to  disagreement,  separation,  subsequent  divorce,  ali- 
mony, etc.,  may  also  be  eliminated.  The  legal  result  would 
have  been  the  same  had  husband  and  wife  continued  together 
in  the  utmost  harmony  and  earthly  felicity — unless  the  com- 
bined efforts  of  husband,  mother-in-law  and  brother-in-law 
could  have  been  sufficient  to  defeat  the  collection  of  debts — 
whether  individual  force,  wasted  in  different  directions,  j)re- 
vented  its  accomplishment,  we  cannot  determine.  This  elimi- 
nates from  the  discussion  all  acts  and  conduct  of  the  plaintiff 
before  attaining  her  majority,  and  brings  us  to  her  convey- 
ance to  Corbin.  It  was  a  voluntary  conveyance  without 
consideration,  deemed  necessar}'  to  be  made  in  her  interest. 
It  made  Corbin  her  trustee,  nothing  more ;  no  undue  in- 
fluence is  shown  to  have  been  exerted ;  she  was  fully  in- 
formed of  the  object  and  intention  and  all  necessary  facts, 
and  voluntarily  made  the  conveyance.  No  evidence  is  in- 
troduced tending  to  show  any  conspiracy  with  others,  or  any 
want  of  good  faith  in  the  execution  of  the  trust,  or  that  he 
made  a  dollar  out  of  it.  . 

The  property  having  been  sold  under  the  executions, 
plaintiff  and  her  father  made  %n  unsuccessful  effort  to  ob- 
tain the  money  to  redeem.  In  order  to  realize,  if  possible, 
something  from  the  property,  negotiations  were  entered  into 
by  plaintiff,  Gustave  and  Ernest  Bauman,  each  individually, 
through  their  respective  agents  and  counsel,  with  Guard,  to 
compromise  matters,  resulting  in  Guard's  buying  the  sup- 
posed rights  and  interests  of  the  three  parties.  Gustave 
and  Ernest  each  received  an  agreed  sum  and  quitclaimed  to 
Guard.    Plaintiff  ^nd  her  father  had  an  interview  with  their 
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counsel,  Rhodes  and  Corbin,  the  offer  from  Guard  of  $2,000 
submitted,  which  was  temporarily  declined  while  an  effort 
was  made  to  secure  more,  which  resulted  in  an  offer  of 
$2,260,  which  was  accepted ;  $1,750  paid  to  and  received  by 
plaintiff  in  full  for  her  claim,  and  $500  retained  by  counsel 
for  services.  The  interest  or  claim  of  plaintiff  was  conveyed 
by  Gorbin,  who  held  the  legal  title. 

It  is  clear  from  the  evidence  that  the  matter  was  fully 
understood  and  agreed  to  by  the  plaintiff.  It  is  equally 
clear,  that  had  not  such  result  been  reached  by  the  close  at- 
tention of  counsel  to  her  interests,  nothing  would  have  been 
obtained. 

The  whole  cost  to  Guard  being  something  less  than  the 
estimated  value,  defendants  are  charged  with  having  con- 
spired with  each  other  and  having  directed  their  united 
efforts  to  defrauding  her  and  acquiring  the  property  for  less 
than  value,  and  the  settlement  on  the  part  of  the  plaintiff  is 
ignored.  There  was  no  evidence  whatever  of  conspiracy  or 
a  concerted  action  b}'  the  others  to  make  her  a  victim.  Each 
appears  to  have  worked  individually  to  accomplish  a  purpose, 
Ernest,  and  Gustave  Bauman  and  plaintiff  being  successful. 

The  decree  should  be  sustained. 

Affirmed^ 


<*•»» 
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*  ^'^  Whitehead,  Appellant,  v.  Jbssup,  Appellee. 


1.  Action  fob  Maxicious  PRosfccTmoN — ^What  must  concub. 

The  ooncurrence  of  malice  and  want  of  probable  cause  is  essential  to  ft 
right  of  action  for  a  malicious  prosecution* 

2.  Malice  may  be  mFSBBED,  when. 

Where  there  is  sufficient  evidence  of  want  of  probable  cause  justifying 
the  prosecution  of  the  criminal  proceeding,  malice  may  be  inferred 
by  the  jury. 

3.  Abvicb  of  Couksel,  when  a  Defense. 

That  in  the  prosecution  of  the  criminal  cases,  the  complaining  witness 
acted  under  the  advice  of  counsel,  obtained  and  used  in  good  faith, 
after  a  fuU  and  fair  statement  of  all  the  facts  bearing  on  the  guilt 
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or  innocence  of  the  accused  of  which  knowledge  might  haye  been 
obtained  by  the  exercise  of  reasonable  diligence,  is  a  defense  to  an 
action  against  him  for  malicions  prosecution.  But  it  is  indispensa- 
ble that  the  statement  to  counsel  shall  have  been  full  and  fair. 

4.  EVIDEKCK. 

In  an  action  apon  a  written  instrument,  testimony  as  to  conversations 
and  negotiations  which  preceded  and  led  up  to  the  contract,  must 
be  excluded^  upon  the  principle  that  all  such  antecedent  matters 
are  merged  in  the  writing  or  disposed  of  by  it,  but  this  rule  is  not 
applical.le  when  the  issue  is  as  to  the  existence  of  probable  cause 
justifying  criminal  proceedings. 

ApfealfTam  the  Superior  Court  of  the  Qity  of  Denver. 

ACTIOK  for  damages  sustained  by  the  plaintiff  by  reason  of 
a  criminal  prosecution  instituted  against  him  by  the  defend- 
ant. The  plaintiff  recovered  judgment,  and  the  defendant 
appealed.    The  facts  are  fully  stated  by  Bissejll,  J. 

Sometime  in  1888  Andrew  Whitehead  filed  a  complaint 
before  Sales,  a  justice  of  the  peace  in  Arapahoe  county, 
charging  Alvin  L.  Jessup  with  the  crime  of  obtaining  money 
by  false  pretenses.  Jessup  was  arrested  on  a  warrant  issued 
under  the  complaint,  examined  and  discharged.  This  action 
was  brought  by  him  against  Whitehead  to  recover  the  dam- 
ages which  he  claimed  to  have  sustained  by  reason  of  this 
criminal  prosecution.  No  statement  of  fact  is  necessary  to 
an  understanding  of  this  controversy  other  than  a  nai'ration 
of  what  Whitehead  claimed  were  the  fraudulent  representa- 
tions made  to  him  by  Jessup.  Early  in  1888  three  parties^ 
Appleman,  Griswold  and  Jessup,  were  jointly  and  equally 
interested  in  an  insurance  agency  which  had  been  incorpo- 
rated. Jessup  had  purchased  his  interest  from  Griswold  and 
had  given  therefor  his  promissory  note  for  $8,000,  which 
was  subject  to  certain  credits  derived  from  the  profits  of  the 
business,  and  a  reduction  because  of  certain  conditions  under 
which  the  sale  had  been  made.  Jessup  desired  to  dispose  of 
his  interest,  and  Whitehead  and  one  Herzinger  entered  into 
negotiations  to  buy  it.  It  would  appear  that  they  contemplat- 
ed purchasing  the  entire  agency^  but  this  is  unimportant. 
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At  the  time  of  these  negotiations  Jessup's  note  to  Griswold 
for  $1,500  secured  by  the  pledge  of  his  stock  as  collateral 
was  outstanding.  Griswold  was  indebted  to  one  Holland 
for  $800  and  had  pledged  this  note  of  Jessup  with  its  col- 
lateral with  Holland  to  secure  the  payment  of  his  note.  In 
some  way,  which  it  is  not  necessary  to  consider,  but  subse- 
quent to  the  maturity  both  of  Griswold's  and  of  Jessup's  paper, 
Appleman  purchased  from  Holland  this  Griswold  note,  and 
received  the  collaterals  which  had  been  delivered  to  Holland 
as  security  therefor.  During  the  negotiations  which  Jessup 
had  with  Whitehead  and  Herzinger  he  stated  that  the  only 
claim  against  his  stock  was  $372  which  he  owed  to  Griswold 
under  the  terms  of  their  deal,  and  the  condition  of  the  cor- 
poration's books.  Whitehead  purchased  the  Jessup  interest 
in  the  stock  and  gave  him  a  check  for  $875  with  which  to 
relieve  it  from  the  pledge.  In  the  meantime,  as  stated,  the 
notes  and  stock  had  passed  into  Appleman's  hands,  who  took 
the  $872  which  Jessup  claimed  he  owed  and  which  he  ten- 
dered to  him,  and  then  declined  to  surrender  the  stock,  in- 
sisting that  he  had  bought  it  from  Holland  and  owned  it. 
He  gave  Jessup  a  receipt  for  the  money  which  was  taken  to 
Whitehead,  who  thereupon  insisted  that  Jessup  had  swindled 
him,  because  the  stock  had  been  pledged  on  the  fifteen  hun- 
dred dollar  note,  and  was,  as  he  contended,  charged  with  a 
liability  to  that  extent.  Whitehead  insisted  upon  the  return 
of  his  money,  or  the  delivery  of  the  stock,  and,  failing  to  get 
either,  went  to  the  assistant  district  attorney  to  institute 
criminal  proceedings  against  Jessup. 

Messrs.  Mabkhak  &  Dillok,   and  Messrs.  Boss   & 
Dewbese,  for  appellant. 

Mr.  F.  A.  Williams,  for  appellee. 

BissBLL,  J.,  delivered  the  opinion  of  the  court 

No  discussion  of  the  law  controlling  actions  for  malicious 
prosecution  can  prove  profitable.    It  has  been  settled  by  a 
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long  series  of  adjudications  which  will  furnish  precedents 
for  all  possible  phases  of  such  contmversies.  It  is  enough  to 
announce  the  lines  within  which  this  judgment  must  fall. 
The  concurrence  of  malice  and  want  of  probable  cause  is 
essential  to  the  right  of  action.  Both  are  the  proper  sub- 
jects of  proof,  and  neither  are  matters  of  presumption,  save 
that  where  there  is  suitable  and  sufficient  evidence  of  a 
want  of  probable  cause,  malice  is  a  legitimate  matter  of  in- 
ference with  the  jury.  Braum  v.  WUhughby^  6  Colo.  1 ; 
Stewart  v.  Sonnebom,  98  U.  S.  187. 

Manifestly  these  matters  are  within  the  province  of  the 
jury,  or  of  the  trial  court.  Without  some  unusual  mani- 
festation of  passion  or  prejudice,  or  the  presence  of  findings 
in  the  record  which  warrant  the  inference  that  the  conclu- 
sions were  not  controlled  by  a  due  regard  for  the  law,  appel- 
late courts  will  be  very  reluctant  to  disturb  the  judgment. 

It  is  comparatively  easy  to  state  the  universal  definition  of 
probable  cause.  It  is  expressed  in  Braum  v,  Willoughby^  and 
was  re-defined  in  substantially  the  same  language  in  Clement 
V.  Maowr,  1  Colo.  Ct.  Ap.  297. 

Like  every  other  controversy  of  this  description  this  mat- 
ter rested  upon  very  conflicting  testimony.  As  to  whether 
what  had  been  discovered.by  Whitehead  would  lead  a  man 
of  ordinary  caution  and  prudence  to  believe  Jessup  guilty  of 
the  crime  with  which  he  charged  him,  or  to  entertain  an 
honest  and  strong  suspicion  of  that  guilt,  is  a  matter  on 
which  there  might  possibly  be  honest  and  marked  difiFerences 
of  opinion.  It  is  undoubtedly  true  that  there  were  many 
items  of  information  brought  to  Whitehead's  attention  prior 
to  the  filing  of  the  criminal  information  which  ought  to  have 
raised  doubts  in  the  mind  of  a  layman,  and  grave  doubts  in 
the  mind  of  a  lawyer  like  Whitehead,  whether  Jessup  was 
actuated  by  a  criminal  intent  in  any  part  of  the  transaction, 
and  like  doubts  as  to  whether  his  purpose  was  fraudulent 
when  he  made  the  statements  which  Whitehead  insists  led 
him  to  part  with  his  money.  Since  the  testimony  leaves  this 
matter  in  the  region  of  uncertainty,  it  might  easily  be  thought 
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the  appearance  of  the  witnesses  had  a  controlliDg  effect  upon 
the  mind  of  the  court,  and  fully  justified  him  in  reaching  his 
conclusion  that  Whitehead  was  without  probable  cause. 
This  finding  cannot  be  disturbed.  The  permissible  inference 
of  malice  from  the  want  of  probable  cause  is  a  complete  an- 
swer to  the  contention  that  malice  mu$t  be  established  by 
proofs.  It  might  easily  be  held  that  there  was  proof  of  facts 
and  circumstances  which  would  justify  the  trial  court  in 
finding  that  Whitehead  was  actuated  by  a  malevolent  purpose. 
It  is  the  conclusion  of  this  court  that  there  is  no  such  absence 
of  proof  on  these  two  necessary  elements  of  the  action  as 
warrants  the  court  in  disturbing  the  judgment. 

The  objection  made  to  the  proof  of  Justice  Dormer's 
record  is  not  available.  But  for  the  admissions  contained  in 
the  pleading,  and  the  limited  objection  ui*ged  to  the  intro- 
duction of  the  records  at  the  trial,  it  is  quite  true  that  the 
receipt  of  them  could  not  be  justified.  There  was  a  failure 
to  lay  the  necessary  foundation  if  an  issue  had  been  raised 
in  regard  to  the  matter,  and  there  was  clearly  a  lack  of  proof 
to  admit  their  introduction  if  the  requsite  objection  had  been 
taken.  Dormer's  ofiBcial  position,  and  his  judicial  action  in 
the  premises  on  the  proceedings  initiated  against  Jessup, 
were  averred  in  the  complaint,  and  were  not  so  put  in  issue 
as  to  call  for  evidence  on  the  subject.  When  the  record  was 
offered  the  only  objection  interposed  was  that  it  was  insuffi^ 
cient  and  did  not  show  the  discharge  of  the  prisoner.  Plainly 
this  objection  I'aises  no  question  as  to  the  character,  or  gen- 
eral admissibility  of  the  record  as  such. 
.  During  the  progress  of  the  trial  considerable  testimony 
was  given  as  to  what  occurred  between  the  parties  prior  to 
the  time  of  the  making  of  the  contract  by  which  their  rights 
and  correlative  obligations  were  expressed  and  determined. 
It  is  insisted  that  the  court  erred  in  admitting  these  convei"- 
sations,  and  that  the  parties  were  concluded  by  the  terms  of 
their  written  instrument.  As  a  general  rule  all  conversa- 
tions  and  negotiations  which  precede  and  lead  up  to  a  con* 
tract  are  said  to  be  disposed  of  by  the  written  instrument 
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and  to  be  merged  in  it.  For  some  purposes,  and  when  an 
action  is  brought  upon  the  contract,  this  principle  may  be 
invoked,  and  must  be  held  to  exclude  such  testimony. 

In  this  case,  however,  the  inquiry  was  as  to  the  existence 
of  probable  cause  which  justified  Whitehead  in  instituting 
criminal  proceedings  against  Jessup.  To  determine  it,  it 
was  needful  to  go  behind  the  contract,  and  to  ascertain  the 
extent  and  the  limit  of  the  information  which  he  possessed 
concerning  the  pledge  of  Jessup's  stock. 

The  remaining  proposition  is  one  of  considerable  impor- 
tance, and  the  only  one  of  difSculty  in  the  case.  The  prin- 
cipal defense  was  based  on  the  doctrine,  that  wherever  in 
criminal  prosecutions  the  plaintiff  acts  under  the  advice  of 
counsel,  used  in  good  faith,  and  obtained  after  a  full  and 
fair  statement  of  all  the  facts  bearing  on  the  guilt  or  innocence 
of  the  defendant,  which  he  knew,  or  by  reasonable  diligence 
might  have  obtained,  he  has  a  good  defense  to  an  action  for 
malicious  prosecution.  This  rule  is  conceded.  It  has  been 
variously  stated,  and  perhaps  with  other  and  further  limita- 
tions than  those  heretofore  expressed.  Without  intending 
to  enunciate  a  rule  applicable  to  all  cases,  the  one  above  ex- 
pressed may  be  taken  as  a  fair  statement  of  the  'law.  This 
leaves  the  inquiry  whether  Whitehead  fully  and  fairly  stated 
all  the  facts  within  his  knowledge,  or  all  which  he  might 
and  ought  to  have  learned  before  he  instituted  criminal  pro- 
ceedings. 

Whitehead  and  Herzinger  were  jointly  interested  in  the 
transaction.  They  jointly  prosecuted  whatever  inquiries 
they  made,  and  conjointly  made  application  to  the  assistant 
district  attorney  to  file  the  complaint.  Herzinger  had  ex- 
amined the  criminal  statutes ;  and  the  conclusion  is  irresist- 
ible, that  Herzinger  and  Whitehead  had  discussed  the  pro- 
priety and  feasibility  of  a  resort  to  those  statutes  to  enforce 
their  claim.  That  Herzinger  was  informed  of  the  exact 
status  of  the  Holland  loan,  and  that  he  knew  that  Jessup's 
stock  was  coUatei'al  on  a  fifteen  hundred  dollar  note  before 
the  complaint  was  filed^  cannot  be  disputed.  Griswold  had 
Vol.  II— 6 
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evidently  told  him  all  about  it,  and  the  whole  transaction 
and  the  purchase  had  been  a  matter  of  very  considerable 
discussion  between  Whitehead  and  Herzinger.  The  only 
controversy  is  whether  Whitehead  had  knowledge  of  the 
pledge  of  Jessup's  stock  on  the  fifteen  hundred  dollar  note 
when  he  parted  with  his  money.  There  is  much  evidence 
to  show  that  he  had  that  knowledge.  On  the  proof  this 
conclusion  would  be  reached.  To  uphold  the  judgment  it 
will  be  assumed  that  the  trial  court  reached  the  same  con- 
clusion. In  any  event,  if  he  had  not  that  knowledge,  the 
slightest  inquiry  would  have  enabled  him  to  ascertain  two 
facts:  That  Appleman  purchased  the  Griswold  note  from 
Holland,  with  the  other  note  and  stock  attached  as  collateral 
subsequent  to  the  maturity  of  both  pieces  of  paper;  and  sec- 
ond, that  there  was  no  basis  whatever  for  Appleman's  con- 
tention that  he  had  gotten  the  stock  from  Holland  in  such 
fashion  as  to  give  him  any  title  to  it,  except  that  growing 
out  of  Griswold's  hghts  to  the  fifteen  hundred  dollar  note. 
If  these  things,  with  what  other  information  he  had,  had  been 
stated  to  counsel,  it  is  hardly  probable  that  the  attorney 
would  have  advised  a  criminal  prosecution.  It  is  certainly 
true  that  if  *he  had  been  told  that  Whitehead  knew  that  the 
stock  had  been  pledged  as  collateral  for  a  fifteen  hundred 
dollar  note  before  he  went  into  the  transaction,  he  would  not 
have  advised  that  a  fake  pretense  could  be  predicated  on  a 
deceit  practiced  by  concealment  of  the  extent  of  the  pledge. 
Whitehead  was  evidently  advised  of  the  nature  and  charac- 
ter of  the  transaction  between  Griswold  and  Jessup,  and 
was  charged  with  information  which  would  lead  an  ordi- 
narily prudent  business  man  to  conclude  that  he  was  buying 
stock  which  was  not  in  Jessup's  possession,  and  subject  to 
the  assertion  of  a  claim  by  a  pledgee  about  which  he  was 
bound  to  inquire  unless  he  was  willing  to  take  chances  on 
the  purchase.  At  all  events  it  is  the  conclusion  of  this 
court  that  there  was  no  such  fair  and  full  statement  to 
counsel  as  is  indispensable  when  his  advice  is  to  be  inter- 
posed as  a  shield  to  a  recovery  in  this  sort  of  an  action. 
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Our  conclusions  are  in  entire  harmony  with  those  of  the 
trial  court  on  this  proposition. 

No  other  error  assigned  is  of  sufficient  importance  to  jus- 
tify a  discussion,  and  there  is  none  apparent  in  the  record 
sufficiently  well  grounded  to  warrant  a  reversal  of  the  judg- 
ment, which  will  therefore  b^  affirmed. 

Affirmed. 


Hagerman  bt  al.,  Appellants,  v.  Moobe,  Appellee. 

1.  Appeal — ^None  fbom  Inteblooutobt  Judgment. 
An  interlocutory  judgment  is  not  appealable. 

2.  Judgment — ^When  Inteblocutobt. 

An  order  or  judgment  which  does  not  put  an  end  to  the  action^  but 
leaves  something  further  to  be  done  before  the  rights  of  the  parties 
are  determined,  is  interlocutory  and  not  final.  To  be  final  it  must 
conclude  the  particular  suit  in  which  it  is  entered. 

S.  Appeal  dobs  not  lie,  when. 

The  cause  remaining  undetermined  in  the  court  below  as  to  the  appel- 
lee** codefendants,  there  could  be  no  final  judgment  with  respect 
to  him  which  would  permit  an  appeal  by  the  unsuccessful  party 
prior  to  the  determination  of  the  entire  suit.  There  can  be  but  one 
judgment  in  an  action  from  which  an  appeal  may  be  taken. 

4.  Appeal  mat  be  dismissed  without  Pbbjudice. 

Since  this  appeal  cannot  be  entertained  it  is  dismissed,  but  without 
prejudice  to  the  rights  of  the  parties  to  raise  the  questions  at- 
tempted to  be  presented  by  this  record,  should  an  appeal  be  here- 
after taken  from  the  final  judgment  in  the  case. 
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Appeal  from  the  District  Court  of  Pitkin  County. 


On  the  5th  of  Augast,  1884,  a  suit  was  commenced  against 
Moore,  Bracken  and  Daniel,  by  divers  parties  who  claimed 
an  interest  in  the  subject-matter  of  the  controversy  stated  in 
the  complaint.  The  present  appellants  succeeded  to  the  in- 
terest of  the  then  plaintiffs  in  the  suit,  and  the  litigation  is 
proceeding  in  their  name.  The  abstract  does  not  contain  the 
complaint,  but  to  make  the  case  intelligible  in  some  particu- 
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lars,  reference  was  made  to  the  one  in  the  transcript.  The 
suit  was  brought  on  a  contract  alleged  to  have  been  made 
inter  partes^  Moore,  Bracken  and  Daniel  of  the  one  side,  and 
the  plaintiffs  of  the  other,  whereby,  according  to  the  agree- 
ment set  out,  Moore  and  his  co-owners  of  the  Bonnybel  claim, 
were  to  procure  a  patent  on  that  property,  and  subsequently 
deed  to  the  others,  as  claimants  and  owners  of  the  Little 
Giant  claim,  a  portion  of  the  territory  which  would  be  em- 
braced in  the  patent.  It  was  averred  the  plaintiffs  canied 
out  their  agreement,  that  the  defendants  got  their  title  from 
the  government,  and  then  refused  to  convey.  A  specific  per- 
formance of  this  alleged  contract  was  the  purpose  of  the  bill. 
Bracken  and  Daniel  were  soon  served  with  a  summons  and 
appeared  in  the  cause.  Moore  was  not  served,  and  on  the 
17th  of  July,  1885,  he  voluntarily  came  into  court  and  made 
a  motion,  specially  appearing  for  the  purpose,  to  dismiss  the 
cause  for  want  of  prosecution.  This  motion  was  denied.  In 
November,  1887,  he  again  appeared  in  the  same  manner  and 
filed  a  similar  motion.  This  motion  was,  in  November,  1888, 
a  year  later,  sustained,  and  the  court  entered  a  general  order 
that  the  cause  be  dismissed,  and  adjudged  that  the  defend- 
ants recover  their  costs,  etc.  This  order  of  dismissal,  how- 
ever, was  accompanied  by  a  reservation  of  leave  to  the 
plaintiffs  to  move  to  reinstate  the  cause.  In  January,  1889, 
pursuant  to  the  leave  thus  reserved,  the  present  plaintiffs 
came  in  as  successors  in  interest  and  moved  to  reinstate  the 
cause.  The  cause  was  reinstated  on  the  8th  of  January, 
1889.  On  the  15th  of  the  same  month,  Moore  entered 
another  motion  to  dismiss  for  want  of  prosecution.  The  ac- 
tion of  the  court  under  this  motion  was  a  little  unstable. 
The  first  order  sustained  the  motion ;  the  next  order  set  the 
one  dismissing  the  cause  as  to  Moore  aside,  and  Moore  ex- 
cepted to  the  ruling.  The  next  day,  January  16,  the  motion 
was  renewed,  heard  and  argued,  and  taken  under  advise- 
ment. On  the  21st  of  January,  the  following  order  was  en- 
tered: ^On  this  day  it  is  ordered  by  the  court,  that  the 
motion  heretofore  taken  under  advisement  dismissing  this 
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cause  as  to  Charles  J.  Moore  be,  and  the  same  is  hereby  sus- 
tained.'' The  next  day  the  plaintiffs  attorneys  prayed  an 
appeal  to  the  supreme  court,  which  was  allowed,  bond  fixed, 
and  thereunder  this  cause  came  to  the  supreme  court,  whence, 
under  the  statute,  it  was  transferred  to  the  court  of  appeals 
for  determination.  No  other  order  was  entered,  and  there 
is  nothing  in  the  form  of  a  judgment,  either  in  the  printed 
abstract,  or  in  the  transcript  of  the  record. 

Messrs.  Rogers  &  Cuthbert  and  Messrs.  Wilson  & 
Stihson,  for  appellants. 

No  appearance  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

Clearly  the  only  action  which  can  be  taken  by  the  court 
with  reference  to  tlus  case  is  to  dismiss  the  appeal.  It  is 
difficult  to  understand  why  the  case  was  brought  here,  or 
why  it  has  been  allowed  to  remain  on  the  docket  to  the 
present  time.  It  has  been  repeatedly  adjudicated  that  under 
the  act  regulating  appeals  to  the  supreme  court  a  final 
judgment  must  be  entered  before  there  is  any  right  to  a 
review  of  the  proceedings  below.  This  judgment  must  be  a 
final  determination  of  the  controversy  between  the  parties. 
What  comes  within  this  definition  is  clearly  expressed  in  the 
decisions  on  the  subject.  As  was  said  in  Duiing  v.  Nelson^ 
7  Colo.  184,  *^  if  the  order  entered  in  a  cause  does  not  put 
an  end  to  the  action,  but  leaves  something  further  to  be  done 
before  the  rights  of  the  parties  are  determined,  it  is  inter- 
locutory and  not  final.  To  be  final  it  must  end  the  par- 
ticular suit  in  which  it  is  entered."  Formalities  are  not 
essential  to  a  valid  judgment  entry,  but  if  the  forms  usually 
adopted  are  not  resorted  to,  there  must  be  some  equivalent 
expression  which  will  indicate  that  the  matter  in  controversy 
has  been  determined,  and  the  entry  must  appear  to  be  in- 
tended as  the  entry  of  a  judgment.     Higgin9  v.  Bratvn  et  aZ., 
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6  Colo.  148;  Alvord  et  al*  v.  McQaughey^  5  Colo.  244; 
Stevens  v.  The  Solid  Muldoon  Printing  Oo.^  7  Colo.  86. 

The  order  entered  in  this  case  neither  in  form,  nor  in 
substance,  approaches  the  definition  of  a  final  judgment  as 
expressed  by  these  authorities.  It  was  an  order  entered  on 
a  motion,  and  neither  adjudged  the  successful  party  his  costs, 
nor  permitted  him  to  depart  from  the  court  without  day. 
Under  these  circumstances,  if  this  were  the  only  question  to 
be  considered,  it  would  be  decisive  of  the  present  appeaL 

It  is  equally  clear  that  under  the  general  rule  which  re- 
quires the  entry  of  a  final  judgment  before  a  review  can  be 
had  in  an  appellate  tribunal,  the  parties  are  not  entitled  to 
a  hearing  in  this  court.  The  action  was  brought  upon  a 
contract  against  three  persons ;  it  was  dismissed  as  to  only  one 
of  the  defendants  agsiinst  whom  rights  were  claimed.  So 
far  as  can  be  determined  from  the  record  the  cause  is  still 
pending  against  Moore's  codefendants  in  the  district  court 
of  Pitkin  county,  and  may  possibly  before  this  time  have 
proceeded  to  final  judgment.  Whether  this  be,  or  be  not 
true,  when  judgment  is  entered  in  that  case  an  appeal  will 
undoubtedly  lie,  and  there  will  thus  be  presented  this  anoma- 
lous condition  of  affairs :  there  will  be  two  appeals  taken  in 
the  same  suit  to  review  two  different  judgments  entered  in 
the  same  action.  This  is  not  consistent  with  the  law  regu- 
lating appellate  proceedings.  There  can  be  but  one  judg- 
ment in  an  fiction  from  which  an  appeal  will  lie.  An  appeal 
therefi'om  will  bring  up  for  review  all  matters  occurring  dur- 
ing the  progress  of  tlie  litigation,  and  afford  an  opportunity 
to  correct  whatever  erroi's  may  have  been  committed  during 
the  progress  of  the  trial.  Harrison  et  aZ.,  v.  Fameworth^  1 
Heisk.  752;  De  Lap  et  ah  v.  Hunter  et  al.  1  Sneed,  101; 
Freeman  on  Judgments,  sec.  28. 

Since  the  cause  remained  undetermined  as  to  Bracken  and 
Daniel,  there  could  be  no  final  judgment  with  respect  to 
Moore  which  would  permit  an  appeal  by  the  unsuccessful 
party  prior  to  the  determination  of  the  entire  suit.  There 
is  no  statute  in  this  state  permitting  it,  and  the  appeal  could 
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neiiher  be  properly  taken,  nor  prosecuted  to  a  determination 
of  the  question  presented  by  the  dismissial  of  the  action  as 
to  Moore. 

Since  the  appeal  does  not  lie  it  will  be  dismissed,  but  this 
judgment  will  not  be  taken  to  conclude  the  right  of  the 
parties  to  raise  the  particular  question  presented  in  this 
record,  should  any  appeal  be  hereafter  taken  from  a  final 
judgment  in  the  case. 

Appeal  dismissed. 


^^•mt 


The  Denver,  Texas  &  Fobt  Wobth  Railroad  Company, 
Appellant,  v.  Richards,  Appellee. 

YeBDICT  upon  CONFLICTINa  EVXDSNOE. 

The  court  will  not  interfere  with  the  verdict  when  it  appears  that  it  was 
rendered  upon  conflicting  testimony,  and  it  does  not  appear  that 
the  evidence  was  not  fairly  considered  by  the  jury. 

Appeal  from  the  District  Court  of  Las  Animas  County. 

Messrs.  Wells,  MgNeal  &  Taylor,  for  appellant. 

No  appearance  for  appellee. 

BissELL,  J.,  delivei-ed  the  opinion  of  the  court. 

In  March,  1888,  the  railroad  company  constructed  its  line 
along  Elm  street  in  the  city  of  Trinidad,  in  front  of  the  prem- 
ises owned  and  occupied  by  the  appellee  Richards.  Within 
a  few  months  of  that  time  Richards  brought  this  action 
against  the  raih*oad  company  to  recover  the  damages  result- 
ing from  the  building  and  operation  of  the  road.  On  the 
trial  a  good  deal  of  evidence  was  introduced  by  both  sides  in 
support  of  their  respective  contentions.  The  jury  rendered 
a  verdict  against  the  company  for  $300,  to  which  exception 
was  taken,  and  the  case  was  brought  to  the  supreme  court 
by  appeal  and  subsequently  transferred  to  this  tribunal. 
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Two  propositions  only  are  urged  and  discussed  as  errors 
by  the  Appellant.  The  company  contends  that  the  stipula- 
tion concerning  the  ownership  of  the  property,  which  was  the 
only  evidence  on  that  matter  submitted  to  the  jury,  did  not 
sustain  the  allegation  that  the  plaintiff  was  the  owner  of  the 
property  at  the  time  the  road  was  constructed  and  the  dam- 
ages accrued.  There  is  very  littie  force  in  this  position. 
The  stipulation  is  ^^  that  the  plaintiff  is  the  owner  of  the  pro- 
perty as  stated  in  the  complaint."  That  pleading  avers  that 
at  the  dates  stated  therein  Richards  was  the  owner  in  fee, 
and  in  possession  of  the  premises ;  it  alleges  the  time  the  road 
was  built ;  the  period  of  its  operation,  and  when  the  damage 
was  done  of  which  the  plaintiff  complained.  In  the  absence 
of  any  testimony  which  tended  to  controvert  the  concession 
of  the  stipulation,  it  must  be  held  that  the  proof  as  to  own- 
ership is  sufficient  to  sustain  the  verdict  and  judgment. 

The  other  point  relied  on  is,  that  the  damages  were  excess- 
ive. The  testimony  offered  on  this  subject,  as  is  true  in 
most  all  cases  of  this  description,  placed  the  injuries  at  all 
points  from  nothing  to  111,500.  The  jury  viewed  the  prem- 
ises, and  for  themselves  could  judge  what  harm  had  been 
received  by  the  owner  of  the  property.  It  is  not  so  evident 
from  the  testimony  in  the  case  that  the  jury  did  not  fairly 
consider  and  impaitlally  determine  the  question  of  damages 
as  to  call  for  the  intei'ference  of  this  court.  It  may  be  con- 
ceded, according  to  the  argument  of  counsel,  that  there  is  a 
very  strong  prejudice  always  present  in  the  jury  box  when- 
ever actions  of  this  description  against  a  railroad  company 
are  submitted  to  them  for  determination.  Even  though  this 
might  be  true,  the  proposition  is  not  one  which  will  justify 
action  by  the  court.  If  juries  do  not  form  ideal  tribunals 
for  the  settlement  of  such  controversies,  the  remedy  is  with 
the  body  of  the  law  makers,  of  which  the  judiciary  form  no 
constituent  part. 

There  is  no  suggestion  of  error  which  either  calls  for  ex- 
tended analysis,  or  would  justify  the  disturbance  of  this 
judgment,  and  it  will  accordingly  be  affirmed. 

Affirmed* 
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The  Colorado  Soap  Company,  Plaintipp  in  Ebbob,  v. 

BuBNs,  Defendant  in  Ebbob. 

SAUI — COKSIGNMSHT. 

D.,  having  bought  a  quantity  of  soap  of  the  plaintiff,  was  induced  to 
take  on  consignment  one  hundred  and  fifty  additional  cases,  to  be 
accounted  for  at  the  rate  of  $3.25  per  case,  if  he  succeeded  in  selling 
it,  and  ht  agreed  that  plaintiff  might  draw  for  the  amount  of  the 
soap  account  at  ninety  days, — ^the  draft  to  be  accepted  for  plaintiffs 
accommodation,  but  at  maturity  should  be  paid  only  to  the  extent 
of  sales  by  D.,  from  the  one  hundred  and  fifty  cases.  None  of  the 
soap  consigned  to  D.  was  sold  by  him,  and  the  draft  was  returned 
unpaid.  The  one  hundred  and  fifty  cases  of  soap  were  never  com- 
mingled with  D.*s  general  stock.  Held^  that  the  title  to  the  6oap 
remained  in  the  plaintiff  as  against  attaching  creditors  of  D. 

Error  to  the  District  Court  of  Las  Animas  County. 
Mr.  T.  J.  O'DONNBLL,  for  plaintiff  in  error. 
Messrs.  McChesney  &  Hitt,  for  defendant  in  error. 

BiBSELL,  J.,  delivered  the  opinion  of  the  court. 

In  1889,  the  Colorado  Soap  Company  was  a  corporation 
manufacturing  soap  in  the  city  of  Denver.  In  the  early  part 
of  that  year  Cook  &  Davis  were  grocers  doing  business  in 
the  town  of  Trinidad.  Subsequently  there  were  some 
changes  in  the  personnel  of  that  firm,  and  probably  whatever 
interest  the  firm  had  in  the  stock  passed  to  other  parties 
before  the  transactions  which  will  be  stated.  The  details 
are  unimportant,  since  the  decision  will  be  rested  upon  no 
consideration  of  any  of  these  matters.  Tlie  whole  case  turns 
upon  the  nature  of  the  transaction  between  the  company 
and  Cook  &  Davis  and  the  legal  consequences  which  attach 
to  itb  The  court  found  that  the  goods  which  are  the  subject 
of  this  action  were  sold  by  the  company  to  Cook  &  Davis. 
It  is  impossible  to  treat  that  finding  as  one  of  fact,  in  any 
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such  sense  as  to  make  it  absolutely  obligatory  upon  this  tri- 
bunal. It  is  thus  stated,  but  it  is  evidently  more  a  conclu- 
sion of  law  than  a  determination  of  what  the  fact  was,  since 
the  evidence  on  the  subject  is  not  a  matter  of  controversy. 
There  were  no  witnesses  who  testified  to  the  matter  except 
the  manager  of  the  company  and  Davis,  and  they  are  in  en- 
tire harmony  as  to  what  occurred.  In  our  judgment,  it  is  a 
naked  legal  question  whether  what  was  done  constituted  a 
sale,  or  whether  the  title  remained  in  the  company,  and  Cook 
&  Davis  were  constituted  factors  for  the  purpose  of  disposing 
of  the  goods.  Cook  &  Davis  had  evidently  for  some  time 
been  ciistomenr  of  the  soap  company.  Early  in  1888  they 
had  bought  of  them  some  cases  of  what  is  known  to  the  trade 
as  "  Reverence  "  soap.  At  the  time  of  the  purchase,  Balcom, 
who  was  the  manager  of  the  company,  tried  to  induce  the 
firm  to  buy  150  additional  cases  of  the  same  brand.  The 
original  negotiations  fell  through,  but  Davis  came  to  Denver, 
when  Balcom  renewed  his  efforts  to  sell  the  stock  to  the  firm. 
Davis  refused  to  buy,  but  the  parties  finally  came  to  an  agree- 
ment about  it.  It  was  agreed  that  the  company  should  ship 
Davis  the  150  cases  and  he  would  attempt  to  sell  it.  If  he 
succeeded,  then  he  should  account  to  the  company  to  the 
amount  of  his  sales  at  the  rate  of  S8.25  per  case.  Balcom 
represented  that  the  company  was  in  close  quarters  finan- 
cially, and  needed  a  good  deal  of  money.  He  wanted  to 
draw  for  the  goods  sold,  and  also  for  this  150  cases  at  ninety 
days,  with  the  understanding  that  the  draft  was  to  be  ac- 
cepted for  the  accommodation  of  the  company,  and  on  its 
maturity  should  be  paid  as  to  the  goods  then  purchased,  and 
to  the  extent  of  any  sales  which  might  then  have  been  made 
out  of  this  additional  lot  of  goods.  Davis  agreed  to  it.  The 
proper  entry  was  made  on  the  books  of  the  company  to  show 
the  character  of  the  transaction,  the  draft  was  drawn  and 
accepted,  and  on  maturity  sent  through  the  bank  for  collec- 
tion. When  it  was  pr-esented  the  concern  paid  it  to  the 
amount  of  their  purchases,  but  declined  to  pay  that  part  of 
the  draft  which  represented  the  150  cases  of  soap.    The  draft 
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was  returned  and  again  sent  to  Trinidad.  It  was  thereupon 
endorsed  hj  Davis  with  a  memorandum  that  the  goods  were 
shipped  on  consignment  and  nothing  had  b^en  realized.  This 
explanation  was  accepted  by  the  company,  and  nothing  fur- 
ther was  done  about  the  di-aft.  When  the  goods  came  to 
Trinidad  they  were  not  mingled  with  the  general  purchases 
of  the  firm.  Davis,  who  seems  to  have  succeeded  to  the  co- 
partnership interests,  became  subsequently  embarrassed,  and 
divers  suits  were  commenced  against  him  by  his  other  credi- 
tors. Writs  of  attachment  were  issued  to  aid  in  the  collection 
of  the  claims,  and  these  goods  were  seized  by  Bums,  the 
sheriff  of  Las  Animas  county.  The  present  suit  in  replevin 
was  commenced  against  him  by  The  Colorado  Soap  Company, 
and  he  defended,  alleging  title  in  Davis.  On  the  trial  the 
foregoing  &cts  appeared,  the  court  found  against  the  com- 
pany, and  adjudged  the  title  to  have  been  in  Davis  at  the 
time  of  the  service  of  the  \vrits.  This  judgment  was  clearly 
wrong. 

In  the  absence  of  equitable  considerations,  or  the  interven- 
tion of  rights  which,  under  other  and  well  recognized  rules, 
are  entitled  to  protection  as  against  one  who  has  put  property 
into  the  possession  of  his  agent  or  representative  for  the 
purposes  of  disposition,  the  law  will  never  affix  to  a  transac- 
tion any  other  character  than  that  which  the  parties  evidently 
intended  to  give  it.  Plainly  a  sale  was  not  contemplated 
between  the  company  and  Davis.  They  assumed  to  each 
other  no  such  relation  as  that  held  by  vendor  and  vendee, 
and  the  title  to  the  goods  which  were  put  in  the  possession 
of  Davis  cannot  be  taken  to  have  passed  from  the  company, 
unless  there  are  other  reasons  than  those  growing  out  of  the 
transaction  itself  which  require  that  the  rights  of  the  attach- 
ing creditors  shall  be  protected.  Warner  v.  Martin^  11  How. 
209 ;  Burton  €t  al.  v.  Q-ood^peed^  69  111.  237 ;  Loomis  et  dl.  v. 
Barker,  69  lU.  860 ;  Edgerton  et  al.  v.  Micheh  et  al.,  66  Wis. 
124. 

There  are  no  such  considerations  in  this  case.  The  credi- 
tors  are  without  any  equitable  rights,  and  have  no  other 
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claim  to  the  protection  of  the  court  than  that  which  ordi- 
narilj  results  from  the  seizure  of  propeity  belonging  to  a 
third  person.  If  goods  are  taken  which  are  not  the  property 
of  the  defendant  in  the  writ,  they  cannot  be  held  to  answer 
his  debts ;  he  must  either  have  title,  or  from  some  other 
sufficient  legal  reason  the  goods  must  be  subject  to  the  lien 
of  the  creditors.  There  is  in  this  case  an  entire  absence  of 
any  fact  which  would  affect  the  title  of  the  company,  and 
the  goods  must  be  held  to  be  exempt  from  any  liability  to 
seizure  for  Davis's  obligations. 

For  the  error  committed  by  the  court  in  holding  as  a 
matter  of  law  upon  the  evidence  that  the  transaction  between 
the  parties  constituted  a  sale,  the  judgment  in  this  case  must 
be  reversed  and  the  cause  i^manded* 

Meversed. 


<<•*» 


ChILDB  ET  AL.,  APPELLAlirrS,  V.  LOWBNBBUOK,  ET  AIi., 

Appellees. 

Pbactiob. 

In  caaes  where  the  testimony  was  taken  before  a  referee  and  by  him 
certified  to  the  trial  court,  the  appellate  court  will  upon  review, 
examine  the  evidence  and  determine  for  itself  the  correctness  of 
the  findings  of  fact. 

Appeal  from  the  District  Court  of  Huerfano  County. 

D.  McCaskill,  for  appellants. 

No  appearance  for  appellees. 

RiGHMOKD,  P.  J.,  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  for  the  purpose  of  determining 
priorities  of  water  rights  to  water  in  Water  District  No.  16, 
Huerfano  county,  Colorado.    No  complaint  is  interposed  as 
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to  the  regularity  of  all  the  proceedings,  but  the  appellants 
prosecate  this  appeal  for  the  purpose  of  reversing  the  find- 
ing of  the  court  with  reference  to  the  priorities  of  two  ditches 
mentioned  in  the  petition.  Who  originally  petitioned  the 
court  in  this  matter  we  are  unable  to  determine,  for  the 
reason  that  the  transcript,  bill  of  exceptions,  nor  the  printed 
abstract  favors  us  with  a  copy  of  the  petition. 

The  errors  assigned  are : — That  the  court  erred  in  not 
dating  the  appropriation  of  the  Hicklin  Ditch  from  April  1st, 
18679  instead  of  April  1st,  1872  ;  and,  that  -the  court  erred 
in  allowing  the  Zan  Ditch,  so  called,  any  appropriation ; 
and,  that  the  court  erred  in  dating  the  appropriation  of 
water  by  the  Whitman  &  Mott  Ditch,  so  called,  on  the 
81st  of  August,  1867,  instead  of  1873. 

Other  errors  are  assigned  but  they  are  substantially  em- 
braced in  the  above. 

The  cause  was  referred  to  a  referee  who  took  the  testimony 
and  reported  it  with  his  finding  to  the  court.  Thereupon 
exception  was  made  to  the  finding  of  the  referee  and  the  ex- 
ception so  made  was.  duly  argued  and  submitted.  The  court 
thereupon,  after  reviewing  all  the  testimony,  made  its  final 
decree  adopting  largely  the  report  and  finding  of  the  referee. 

The  argument  of  counsel  for  appellants  is  based  entirely 
upon  the  insufficiency  of  the  testimony  to  support  the  find- 
ing and  judgment. 

We  have  examined  the  testimony  and  feel  satisfied  that 
the  finding  and  judgment  must  be  affii-med. 

It  is  true  that  under  the  rules  of  the  court  where  the  tes- 
timony is  taken  by  a  referee,  the  appellate  court  will  review 
the  testimony  and  judge  of  the  controversy  upon  its  merits. 
And  in  keeping  with  this  rule,  notwithstanding  the  fact  that 
the  cause  is  brought  here  upon  a  very  meager  record,  we 
have  reviewed  the  testimony  and  reached  the  conclusion 
that  the  finding  and  decree  of  the  court  is  sufficiently  sus- 
tained by  it. 

It  would  serve  no  useful  purpose  for  us  to  recite  in  detail 
the  testimony  upon  which  this  conclusion  is  based.    It  is 
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sufficient  for  the  purposes  of  this  opinion  to  say  that  in  our 
judgment,  from  the  record  as  presented,  no  error  is  apparent 
which  would  warrant  us  in  disturbing  the  decree  of  the  court 
below. 
The  decree  must  be  aflSrmed. 


Jones  et  Aii.,  Appellants,  y.  The  Montrose  Mercan- 
tile Company,  Appellee. 

New  Tbial  not  obantbd,  when. 

A  Judgment  which  is  weU  supported  by  testimony  wiU  not  be  disturbed 

upon  the  ground  that  the  finding  was  against  the  weight  of  the 

evidence. 

Appeal  from  the  District  Court  of  Montrose  County, 
Mr.  A.  Macon,  for  appellant. 

Messrs.  Goudy  &  Sherman,  for  appellee. 

Richmond,  P.  J.,  deliYered  the  opinion  of  the  court. 

This  action  was  brought  by  the  Montrose  Mercantile  Com- 
pany to  recover  for  goods,  wares  and  merchandise  sold  and 
delivered  to  R.  T.  Jones  and  S.  J.  Tanner  as  partners.  The 
cause  was  tried  to  the  court  without  a  jury.  At  the  time  of 
the  trial  the  following  facts  were  agi'eed  upon : — 

^^  That  the  Montrose  Mercantile  Company  is  existing  as 
alleged  in  complaint ;  that  at  the  time  or  during  the  times 
mentioned  in  the  complaint,  the  plaintiff  company  sold  goods 
to  R.  T.  Jones,  defendant,  and  delivered  the  same,  and  that 
others  were  sold  and  delivered  to  one  Robinson,  purchaser, 
and  delivered  to  him  on  the  order  of  R.  T.  Jones.  And  it  is 
agreed  that  the  amount  sued  for  is  the  amount  standing  on 
the  books  unpaid.    And  it  is  agreed  that  if  the  judgment 
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goes  against  the  defendants,  it  shall  be  at  the  legal  rate 
of  interest  and  without  attorneys'  fees.  That  the  only  issae 
between  the  parties  is  as  to  whether  or  not  the  defendants, 
R.  T.  Jones  and  S.  J.  Tanner,  were  partners  and  jointly  obli- 
gated for  the  amount  agreed  to  be  due  on  the  books. 

By  this  agreed  state  of  facts  every  issue  is  eliminated  from 
the  controvei*sy  save  and  except  the  one  of  partnership  and 
the  joint  obligation.  Under  the  issue  thus  presented  a  great 
amount  of  testimony  was  introduced  on  both  sides,  and  from 
the  testimony  the  court  found  that  the  defendants  were  part- 
ners, and  rendered  judgment  against  them  in  &vor  of  plain- 
tiff for  the  sum  of  f457.69  with  interest  from  January  1, 1888, 
and  for  the  plaintiff  against  R.  T.  Jones  individually  for  the 
sum  of  $212.57,  with  interest  at  the  rate  of  ten  per  cent  from 
January  1, 1888.  To  reverae  this  judgment  against  the  two 
defendants,  Jones  and  Tanner,  this  appeal  is  pi-osecuted. 

The  argument  on  the  part  of  the  appellants  is  addressed  ex- 
clusively to  the  fact  that  the  finding  of  the  court  was  unwar- 
ranted by  the  evidence. 

We  have  thoroughly  examined  the  evidence  presented  by 
the  original  and  supplemental  abstracts,  and  feel  justified  in 
saying  that  sufficient  appears  to  support  the  judgment.  To 
recite  the  testimony  would  serve  no  good  purpose,  as  the  well 
known  rule  of  this  court,  as  well  as  that  of  the  supreme 
court,  is  that  where  sufficient  testimony  appears  to  support 
the  verdict  of  the  jury  or  the  finding  of  the  court,  the  judg- 
ment or  verdict  will  not  be  disturbed. 

The  judgment  must  be  affirmed. 

Affirmed' 
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Rhoads  et  al.,  AiTELLAirrs,  y.  Gatlin,  Appellee. 

1.  Pbaouce — Time  of  filhto  DEinrsBSB. 

A  demurrer  to  an  answer  cannot  be  filed  after  expiration  of  the  time 
prescribed  by  statute,  and  after  a  motion  by  defendant  for  judg- 
ment on  the  pleadings,  without  leave  of  court.  The  court  was  not 
bound  to  consider  a  demurrer  so  filed. 

2.  Mbasubb  of  Damaobs. 

Plaintiff  held  a  chattel  mortgage  upon  certain  cattle,  and  obtained  pos- 
session of  the  cattle  by  replevin  against  the  mortgagee.  He  sold  the 
cattle  for  more  than  the  amount  of  the  claim  secured  by  the  mort- 
gage. Held^  that  the  defendant  might  recover  in  the  replevin  case 
the  amount  received  for  the  cattle  in  excess  of  the  debt. 

Appeal  from  the  District  Court  of  La%  Animas  County* 

Messrs.  Wilson  &  Stthson,  Mr.  0.  Reed,  Messrs.  Bbt* 
ANT  &  Lee  and  Mr.  G.  S.  Thomas,  for  appellants. 

Mr.  Wm.  O'Bbien,  for  appellee. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court* 

It  appears  from  the  record  in  this  case  that  on  the  1st  of 
March,  1888,  the  defendant  executed  a  chattel  mortgage 
upon  one  hundred  and  twenty-six  head  of  cattle  to  secure 
the  payment  of  a  certain  promissory  note  for  the  sum  of 
$265. 

That  said  note  haying  matured,  plaintiffs  failing  to  obtain 
possession  of  the  cattle  upon  demand,  instituted  a  suit  in 
replevin,  alleging  special  property  in  the  cattle. 

Defendant  answered,  and  among  various  defenses  set  up 
that  by  virtue  of  the  writ  of  replevin  the  defendant  secured 
the  possession  of  the  cattle  and  thereafter,  for  some  reason 
which  is  unquestioned,  and  before  the  period  of  time  for  an- 
swer had  expired,  plaintiffs  caused  the  property  to  be  sold, 
realizing  the  sum  of  $650. 

That  the  plaintiffs,  though  repeatedly  requested  by  defend- 
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ant  to  apply  the  sum  of  money  sp  reoeived  by  them  for  the 
sale  of  the  cattle  to  the  payment  of  the  note,  and  to  render 
tip  to  defendant  the  surplus  due  to  defendant,  have  declined* 
Wherefore  defendant  demands  judgment  against  plaintiffs 
for  the  sum  of  $401. 

To  this  defense  no  answer  was  made,  nor  demurrer  or 
motion  to  strike  out  interposed,  within  the  period  of  time 
fixed  by  the  statute. 

Defendant  filed  a  motion  for  judgment  upon  the  plead- 
ings. After  the  filing  of  said  motion  plaintiffs  interposed  a 
demurrer.  The  court  thereupon  proceeded  to  pass  upon  the 
controversy  between  the  parties  as  set  forth  in  the  pleadings. 

Before  the  entry  of  the  decree  the  defendant  conceded 
that  the  plaintiffs  were  entitled  to  a  judgment  against  tlie 
defendant  for  the  possession  of  the  property  described  in 
the  complaint. 

The  finding  of  the  court  was  that  at  the  commencement 
of  the  action  the  plaintiffs  were  entitled  to  the  possession 
of  the  goods  and  chattels  described  in  the  complaint. 

That  the  plaintiffs  recover  from  the  defendant  their  costs 
expended  for  the  recovery  of  the  possession. 

That  defendant  recover  from  plaintiffs  the  sum  of  $401 
and  interest  thereon  from  the  28th  day  of  January,  1889,  at 
the  rate  of  ten  per  cent  per  annum,  with  costs  expended  to 
be  taxed,  and  that  he  have  execution  therefor. 

That  there  be  credited  upon  the  execution  the  amount  of 
costs  actually  paid  by  plaintiffs  prior  to  the  issuance  thereof. 

That  from  the  proceeds  of  the  sum  actually  collected  in 
payment  and  satisfaction  of  the  execution  there  shall  be  paid 
all  costs  then  remaining  due  and  unpaid,  to  the  officers  of  the 
court,  and  the  balance  remaining  in  the  hands  of  the  sheriff 
shall  be  paid  to  defendant. 

That  the  note  and  chattel  mortgage  be  canceled. 

To  the  rendering  and  giving  of  this  judgment,  plaintiffs 
duly  excepted  and  prayed  an  appeal. 

It  is  insisted  that  the  court  erred  in  rendering  judgment 
upon  the  pleadings,  because  a  demurrer  was  then  pending 
Vol.  II— 7 
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to  the  defendant's  answer.  And  that  the  answer  is  in  the 
nature  of  a  counterclaim  for  a  sum  of  money  that  accrued 
after  the  commencement  of  the  action. 

The  contention  of  appellants  is  not  supported  by  reason  or 
authority.  The  filing  of  the  demurrer,  after  the  interposi- 
tion of  motion  for  judgment  upon  the  pleadings,  and  after 
the  expiration  of  the  time  fixed  by  the  statute  for  answer, 
demuiTcr  or  motion,  was  without  the  consent  of  the  court 
and  was  without  authority  in  law. 

Under  the  state  of  the  pleadings  no  default  was  necessary. 
The  defendant  had  answered  and  set  up  a  demand  against 
the  plaintiffs,  which  demand  the  defendaht  had  neglected  to 
defend  against,  and  the  court  was  under  no  obligation  to 
pass  upon  the  demurrer  which  has  been  so  filed. 

The  answer  distinctly  sets  up  facts  which  stand  uncontro- 
verted,  to  the  effect  that  the  note  has  been  satisfied,  that  the 
mortgage  should  be  canceled,  and  that  out  of  the  sale  of  the 
property  so  taken  by  the  plaintiffs  they  are  entitled  to  the 
sum  of  $401. 

Our  conclusion  is,  that  the  action  of  the  court  was  warrant- 
ed  by  the  condition  of  the  pleadings  and  is  fully  supported 
by  the  authorities.  To  remand  this  cause  and  compel  the 
defendant  to  institute  suit  for  the  purpose  of  recovering  the 
excess  of  money  realized  by  the  sale  of  the  cattle  is,  in  our 
judgment,  unnecessary. 

We  are  unable  to  find  any  error  in  the  record  which  war- 
rants us  in  disturbing  the  judgment  of  the  court  below. 

The  judgment  must  be  afSrmed. 

Affirmed* 
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Smith,  Pl>«  intiff  in  Errob,  y.  The  People,  Defend- 
ants IN  ERROR. 

L  Yenub— Rbat«  AonoBTS. 

It  is  provided  by  «eo.  25  of  the  Civil  Code  that  an  action  involving  real 

estate  shall  be  tried  in  the  county  in  which  the  land  or  some  part 

thereof  is  situate. 

2.  VkNUS — JiTBISBICnOK. 

If  such  an  action  is  brought  in  the  wrong  county,  the  court  cannot  re- 
tain jurisdiction  after  motion  in  apt  time  by  the  defendant  to  change 
the  place  of  trial  to  the  county  in  which  it  ought  to  have  been  com- 
menced. 

5.  ChAKOB  of  VeVUB  a  PBrVTLBGB-^JUBISDIOnOBr. 

The  right  to  a  change  of  place  of  trial  in  an  action  commenced  in  the 
wrong  county  is  a  privilege  whiph  may  be  waived,  but  when  prop- 
erly demanded,  it  divests  the  court  of  jurisdiction  to  proceed. 

4.   I>ia<i17AIJFICATI0K  OF  JUDGB. 

The  fact  tliat  the  judge  of  the  district  court  of  the  proper  county  is  dis- 
qualified to  try  the  case  is  not  a  warrant  for  commencing  an  ac- 
tion in  the  wrong  county,  neither  does  it  authorize  the  court  in 
which  it  may  be  improperly  commenced  to  retain  jurisdiction* 

6.  DiBQUALIFICATIOK  OF  JUDGE,  WHEN  CAUSE  FOB  CHANGE  OF  YeNUB. 

The  disqualification  of  a  district  judge  is  never  a  cause  for  changing  the 
place  of  trial,  except  when  a  competent  judge  of  another  district 
cannot  be  procured  to  appear  and  try  the  action. 

0.  Mandatobt  Injunction  without  Notice,  vou). 

A  mandatory  writ  of  injunction  issued  without  notice  is  absolutely  void. 

7.  Disobedience  op  Void  Wbit  not  a  Contempt. 

A  failure  or  refusal  to  obey  a  void  writ  of  injunction  does  not  con- 
stitute a  contempt  of  court 

8.  IRBBGULAB  AND  YoiD  WbITS,  DISTINCTION  BETWEEN. 

There  is  a  well  defined  distinction  between  a  writ  of  injunction  im- 
providently  or  erroneously  issued  by  a  court  having  jurisdiction, 
and  one  issued  by  a  court  without  it.  In  the  one  case  the  writ 
must  be  obeyed  implicitly,  no  matter  how  improvidently  or  erro- 
neously issued;  in  the  other  the  writ  is  absolutely  void,  entitled  to 
no  respect  and  demanding  no  attention. 
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Error  to  the  District  Court  of  Arapahoe  County. 


It  appears  that  some  time  prior  to  the  year  1882  (date  not 
shown},  three  individuals,  I^^eese,  Davis  and  Bingel,  construct- 
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ed  a  small  ditch  some  five  miles  long  to  convey  water  to 
irrigate  their  separate  farms.  Such  ditch  was  taken  out  of 
the  Rio  Grande  river  in  Rio  Grande  county,  and  was  known 
as  the  ^^  Bingel "  ditch ;  that  they  remained  the  owners  of 
the  ditch  until  some  time  prior  to  December,  1882,  when  they 
sold  and  transferred  the  ditch  and  water  rights  to  one  J.  S. 
Stanger,  who  at  once  proceeded  to  reconstruct  and  enlarge 
the  ditch,  using  the  Bingel  ditch  and  right  of  way,  taking 
the  water  from  the  same  point  and  putting  in  a  headgate  at 
the  point  where  the  headgate  of  the  Bingel  ditch  had  for- 
merly been. 

Plaintiff  in  error  and  his  partner,  John  M.  Wilson,  were 
employed  by  Stanger  in  enlarging  and  reconstructing  the 
ditch.  Stanger  being  indebted  to  them  in  the  sum  of 
$9,432.33  and  failing  to  pay,  they,  in  April,  1884,  obtained  a 
judgment  for  that  amount  against  Stanger  and  for  costs, 
which  was  by  the  court  decreed  to  be  a  lien  upon  the  Leese, 
Davis  and  Bingel  ditch.  Pui*suant  to  such  3udgment  and 
decree,  all  the  right,  title  and  interest  of  Stanger  was  sold 
by  the  sheriff  and  purchased  by  one  Engley  about  the  Ist  of 
March,  1886.  The  sheriff  made  a  deed  of  the  interest  sold 
to  Engley,  that  Engley  conveyed  to  plaintiff  in  error,  and  he 
became  the  owner  of  whatever  interest  passed  by  virtue  of 
the  sherifiTs  sale. 

It  also  appears  that  a  corporation  known  as  ^^  The  State 
Land  No.  2  Canal  Company,"  during  the  time  the  foregoing 
proceedings  were  being  had,  came  into  possession  of  the  five 
miles  of  canal  reconstinicted  and  enlarged  by  Stanger,  as  his 
successor,  and  used  it  as  the  head  or  upper  part  of  a  long 
and  extensive  canal  and  water  system  by  it  constructed  from 
the  lower  end  or  terminus  of  the  Stanger  construction,  the 
whole  system  being  continuous ;  and  the  ^'  Empire  Land  & 
Canal  Company  "  succeeded  to  the  rights  of  the  State  Land 
No.  2  Canal  Company,  and  went  into  the  possession,  con- 
necting it  at  its  southeast  terminus  with  the  canal  and  water 
system  of  such  Empire  company  and  making  the  system 
continuous,  the  water  being  taken  through  the  headgate  and 
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canal  of  the  Stanger,  formerly  Leese,  Davis  and  Bingel 
portion. 

Prior  to  Aprils  1889,  (date  not  given)  the  Empire  Land 
and  Canal  Company  instituted  a  suit  against  plaintiff  in  error 
and  others  in  the  district  court  of  Rio  Grande  count}%  set- 
ting up  its  title  to  the  five  miles  of  ditch  in  controversy,  as 
owner,  alleging  the  proceedings  and  sale  whereby  plaintiff 
acquired  his  pretended  title,  were  void.  That  the  deed  ex- 
ecuted to  Engley  and  conveyance  by  Engley  to  plaintiff 
were  a  cloud  upon  its  title,  and  asking  its  removal.  Issues 
were  made  up  and  a  trial  had  upon  the  merits,  result- 
ing in  a  decree  for  plaintiff  in  error  (defendant)  on  the 
15th  of  April,  1889,  that  he  was  the  owner  and  that  the  suit 
be  dismissed.  The  Empire  Company  prosecuted  an  appeal 
from  the  decree  to  the  supreme  court,  where  the  matter  is 
still  pending.  Upon  the  entering  of  the  decree  and  dismissal 
of  the  suit  in  the  district  court,  plaintiff  in  error  took  pos- 
session of  that  portion  of  the  ditch  claimed  by  him,  includ- 
ing the  headgate ;  evicted  the  Empire  Canal  Company  and 
foi-cibly  retained  the  possession,  no  supersedeas  having  been 
granted  by,  nor  application  having  been  made  to  the  supreme 
court  for  an  injunction. 

While  matters  were  in  this  situation  the  Empire  Canal 
Company  filed  an  original  bill  in  the  district  court  of  Ara- 
pahoe county,  averring  its  title  to  the  property,  and  narrat- 
ing the  facts  above  stated,  praying : — 

First. — That  defendants  be  enjoined  "from  interfering 
with  plain tiff^s  control  and  enjoyment  of  the  said  headgate 
of  the  said  Empii'e  Canal ;  from  in  any  way  obstructing  the 
flow  of  water  in  said  canal,  either  at  the  headgate  or  at  any 
other  point  on  the  canal ;  and  from  interfering  with  the  opersr 
tion  of  said  canal  by  the  plaintiff  in  any  respect  whatever.*^ 

Second. — ^^  Enjoining  and  restraining  the  defendants  *  *  * 
from  interfering,  keeping  or  maintaining  their  possession  of 
the  property  of  the  Empire  Land  &  Canal  Company,  its 
headgates  or  any  part  of  its  canal  as  above  mentioned ;  and 
from  keeping  in  their  or  either  of  their  possession   the 
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keys  to  the  headgates  *  *  *  and  from  keeping  the  said  plain- 
tiff company  or  any  of  its  agents  or  employees  from  the  full 
and  entire  possession  of  all  the  canal  and  property  of  the  said 
canal  company  *  *  */'  In  response  to  such  prayer,  a  pre- 
liminary injunction  was  issued — ^without  notice  to  defend- 
ants— mandatory  in  character,  following  the  wording  of  the 
pi-ayer,  commanding,  in  effect,  the  defendants  to  deliver  the 
possession  of  the  portion  of  the  canal  by  them  held,  the  head- 
gate,  keys,  etc.,  to  plaintiff  company.  The  writ  was  served 
and  disregarded  by  defendants,  who  were  at  the  time  en- 
gaged in  constructing  a  dam  across  the  canal  a  short  distance 
below  the  headgate,  to  prevent  water  from  flowing  in  the 
canal,  also,  in  cutting  through  the  bank  of  the  canal  at  a 
point  above  the  dam  to  turn  out  and  into  the  river  whatever 
water  passed  in  through  the  headgate.  Such  work  was  con- 
tinued and  completed  some  86  or  48  hours  after  the  service 
of  the  writ,  and  at  the  time  and  subsequently,  possession  of 
that  portion  of  the  canal,  the  headgate  and  keys  were  i-etained 
by  the  defendants. 

The  bill  appears  to  have  been  filed  and  order  for  the  injunc- 
tion made  on  April  28, 1889 ;  the  writ  served  upon  Smith 
on  April  24th ;  on  the  25th  a  demurrer  for  want  of  equity 
was  filed  to  the  complaint,  and  on  the  same  date  the  follow- 
ing motion  was  filed : 

^^  Come  now  the  defendants  and  move  the  court  to  change 
the  place  of  the  trial  of  this  cause  to  Rio  Grande  county, 
Colorado,  for  the  reason  that  it  appears  upon  the  face  of  the 
complaint,  that  this  is  an  action  for  the  determination  of  rights 
and  interests  in  and  injuries  to  real  property- situate  in  said 
Rio  Grande  county."  No  action  was  taken  upon  the  motion. 
No  proceedings,  charging  the  defendant.  Smith,  with  con- 
tempt in  violating  the  injunction,  were  instituted  until  May 
2d,  when  affidavits  having  been  filed  charging  the  contempt, 
an  order  was  made  requiring  the  defendants  to  appear  on  May 
4th.  Defendants  appeared  and  answered.  Afterwards,  a  mass 
of  oral  testimony  was  taken,  mostly  going  to  the  merits  of 
the  controversy  as  to  the  rights  of  the  respective  parties  to 
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the  property  in  dispute.  On  the  8th  of  May  the  defendant, 
Smith,  was  adjudged  guilty  of  contempt  and  fined  $250,  to 
be  paid  within  24  hours,  and  in  addition  thereto  the  follow- 
ing was  made  a  part  of  such  judgment : 

**  And  it  is  further  ordered  by  the  court,  that  the  said  Dan- 
iel R.  Smith,  defendant,  within  three  days  from  this  date, 
remove  the  dam  and  all  obstructions  by  him  placed  in  the 
canal  of  the  said  plaintiff  mentioned  in  said  order,  and  repair 
the  bank  of  the  said  canal  by  him  cut  as  aforesaid,  and  in 
all  things  restore  the  said  canal  and  the  property  which  was 
heretofore  in  possession  of  the  said  plaintiff  to  the  like  con- 
dition it  was  in  when  the  defendant  took  possession  thereof ; 
and  that  the  defendant,  Daniel  R.  Smith,  and  all  the  defend- 
ants, their  agents,  attorneys  and  employees,  immediately  obey 
the  orders  of  said  court  heretofore  issued,  and  that  in  the 
event  the  defendant  Smith  fails  to  restore  the  said  canal  and 
property  of  the  plaintiff  to  the  same  condition,  as  near  as  may 
be,  that  it  was  in  when  he  took  possession  thereof,  within 
three  days  from  the  date  of  this  order,  the  defendant. 
Smith,  be  arrested  and  committed  to  the  jail  of  the  county  of 
Arapahoe,  state  of  Colorado,  there  to  be  confined  until  the 
order  of  said  court  heretofore  issued  herein  shall  in  all  things 
have  been  fully  obeyed  and  complied  with." 

Mr.  C.  A.  Johnson,  Mr.  Adaib  Wilson  and  Mr.  D.  V. 
BuBKS,  for  plaintiff  in  error. 

Mr.  J.  H.  Maxtpin,  attorney  general,  for  defendants  in- 
error. 

Reed,  J.,  after  stating  the  focts,  delivered  the  opinion  of 
the  court. 

Preliminary  to  the  discussion  of  supposed  errors  as  assigned 
and  presented  by  counsel,  arises  a  question,  novel  in  charac- 
ter, bat  seemingly  of  great  importance,  or  rather  several 
questions. 
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First.  The  district  courts  of  Rio  Grande  and  Arapahoe 
counties  being  courts  of  equal  and  concurrent  jurisdiction, 
and  the  right  of  the  parties  and  the  title  to  the  property  hav- 
ing been  adjudicated  and  a  final  decree  entered  in  the  dis- 
trict court  of  Rio  Grande  county — were  not  the  matters,  as 
far  as  district  courts  were  concerned,  res  adjudicata  ?  After 
the  final  decree,  from  which  an  appeal  was  taken  to  the  su- 
preme court,  such  decree  could  not  be  vacated  nor  the  decreed 
rights  of  parties  affected  but  in  one  of  two  ways.  First,  by 
the  setting  aside  of  the  decree  and  granting  a  new  trial  in  the 
trial  court ;  second,  by  a  reversal  of  the  decree  in  the  supreme 
court ;  neither  of  which  had  been  done.  By  entertaining  the 
bill  presented  and  proceeding  to  grant  equitable  relief  by  in- 
junction, the  district  court  of  one  district  assumed  the  power  to 
review  the  findings  of  a  court  of  concurrent  jurisdiction  in 
another  district;  for  the  right  to  equitable  relief  must  have 
been  determined  upon  the  same  facts  adjudicated  in  the  other 
court,  consequently,  a  different  finding  must  be  predicated 
upon  the  facts  already  adjudicated.  It  cannot  be  said  that 
the  district  court  of  Arapahoe  county  assumed  jurisdiction 
in  ignorance  of  these  facts,  for  they  are  stated  in  the  com- 
plaint, where,  after  stating  the  premises  and  institution  of  the 
suit,  it  is  said :  ^^  That  upon  issue  being  joined  by  the  defend- 
ant in  the  said  suit,  the  tri,nl  of  said  case  was  had  at  the  last 
term  of  the  district  court  of  Rio  Grande  county,  holden  at 
Del  Norte  on  or  about  the  15th  of  April,  1889,  and  that  the 
said  coui-t  after  hearing  the  said  case,  rendered  a  decree  dis- 
missing the  bill  of  complaint  of  the  said  plaintiff  «  *  *  from 
which  decree  the  Empire  Land  ^  Canal  Company  has  ap- 
pealed to  the  supreme  court." 

Previous  to  such  appeal,  jurisdiction  of  the  subject-matter 
in  controversy  was  in  the  district  court  of  Rio  Grande  county. 
By  the  appeal  the  district  couit  of  Rio  Grande  county  was  di- 
vested of  jurisdiction  and  it  was  vested  in  the  supreme  court, 
which  had  full  and  sole  power  to  grant  relief  by  supersedeas, 
injunction  or  otherwise.  The  question  is  not  presented  for 
determination,  nor  will  it  be  definitely  determined. 
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By  the  bill  of  complaint  it  was  shown  that  the  property 
in  controversy  was  real  property  situate  in  Rio  Grande 
county.  On  the  25th  of  April,  two  days  after  presenting 
the  complaint,  a  motion  was  made  to  change  the  venue  to 
that  county.  The  motion  was  filed  some  days  before  the 
proceeding  for  contempt  was  instituted,  was  not  disposed  of, 
and  as  far  as  shown  by  the  record,  remains  undisposed  of. 
K  prior  to  that  time  the  couit  had  jurisdiction — was  it  not 
by  such  application  deprived  of  all  jurii^diction  to  proceed? 

By  sec.  25  of  the  Civil  Code  it  is  declared  that  such  ac- 
tions shall  be  tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated. 

It  was  apparent  upon  the  face  uf  the  complaint  that  it  per- 
tained to  real  property  in  Kio  Grande  county,  hence,  that  the 
district  court  of  Arapahoe  county  could  not  retain  juiisdic- 
tion  for  adjudication  after  the  motion  to  change  was  made. 
We  are  satisfied  that  this  is  a  correct  construction  of  the  stat- 
ute, and  this  conviction  is  strengthened  by  the  construction  of 
the  same  and  similar  statutes  ii;i  other  states.  See  Veeder 
V.  Baker,  88  N.  Y.  156 ;  B&nnell  v.  Usterly,  30  Wis.  549 ;  Wood- 
wardv.  Hanchett,  52  Wis.  482 ;  Meiners  v.  Loeb,  64  Wis.  343 ; 
Watt9  V.  White,  18  Cal.  821;  Cook  v.  Pendergast,  61  Cal. 
72 ;  Seald  v.  Hendy,  65  Cal.  821. 

We  can  find  no  case  in  our  own  courts  where  the  point 
has  been  decided.  The  nearest  approach  to  it  was  in  FUtchr 
er  V.  jS'tcnr^U,  17  Colo.  94,  but  the  question  presented  in  this 
case  was  not  involved.  Suit  was  brought  in  Lake  county  to 
foreclose  a  mortgage  on  real  property  in  Eagle  county.  De- 
fendants made  no  appearance  and  a  decree  of  foreclosure  was 
taken  by  default  and  sustained,  the  court  holding  that  it  was 
not  incumbent  upon  the  court  to  change  the  case  to  Eagle 
county  of  its  own  motion,  and  that  the  right  to  a  change  was 
waived  by  a  failure  to  appear.  In  this  case  there  was  an 
appearance  and  a  motion.  Nothing  in  that  case  militates 
against  the  position  taken  here.  The  district  courts  being 
courts  of  general  jurisdiction,  the  case  would  be  retained  un- 
less the  defendant  asserted  his  right  to  have  it  ti-ied  in  the 
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proper  county.  The  right  to  change  is  a  privilege.  It  may 
be  waived,  but  when  asserted,  the  statute  is  peremptory,  and 
the  court  has  no  jurisdiction  to  proceed,  and  all  further  acts 
will  be  void.     To  hold  otherwise  would  abrogate  the  statute. 

In  sec.  29  of  the  Code  it  is  provided  that  the  court  ^^  may 
change  the  place  of  trial  when  from  any  cause  the  judge  is 
disqualified  to  try  the  action ;  *'  but  it  is  also  provided,  ^  the 
court  shall  not  change  the  place  of  trial  for  the  disqualifica- 
tion of  the  district  judge  in  any  case  where  a  competent 
judge  of  another  district  couii;  will  appear  and  try  the  ac- 
tion.'' An  afBdavit  was  filed  in  the  district  court  of  Arapa- 
hoe county,  stating  that  the  district  judge  of  Rio  Grande 
county  had  been  of  counsel,  but  this  was  an  unwarranted 
proceeding,  there  being  no  provision  in  the  statute  for  con- 
ferring jurisdiction  in  that  manner.  It  could  only  be  effect- 
ive by  the  application  having  been  made  in  the  county  where, 
by  the  requirements  of  the  statute,  the  case  could  properly 
be  tiled.  Then  there  could  be  no  change  to  another  forum 
if  a  competent  judge  could  be  procured. 

III.  In  addition,  the  writ  of  injunction  was  void  for  want 
of  notice  and  jurisdiction  of  the  defendants,  even  if  it  had 
had  jurisdiction  of  the  subject-matter  of  the  controversy. 
The  application  was  exparte^the  relief  granted,  a  mandatory 
injunction  directing  a  delivery  and  change  of  possession  of 
real  property  and  directing  other  acts  to  be  performed,  it 
was  a  judgment  or  decretal  order,  frequently  called  ^^  a  ju- 
dical writ,*'  that  could  only  legally  follow  a  final  judgment  or 
decree.  A  final  judgment  and  decree  had  been  entered  by 
the  district  court  of  Rio  Grande  county,  but  finding  the 
defendant  to  be  the  owner.  Such  decree  carried  with  it  the 
right  of  possession  and  the  right  of  entry — could  only  be 
stayed  by  injunction  or  a  supersedeas  from  the  supreme 
court,  which  had  jurisdiction  by  the  appeal.  The  acts  of 
the  district  court  of  Ai*apahoe  county  in  assuming  jurisdic- 
tion and  issuing  the  mandatory  wiit  were,  in  effect,  the  as- 
sumption of  the  powers  of  the  supreme  court  to  review  the 
proceedings  of  the  district  court  of  Rio  Grande  county, 
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which  it  exercised  without  notice  to  the  defendants,  ex  parte^ 
leviewing  and  reversing  the  decree  of  a  court  of  concurrent 
jurisdiction  and  without  adjudication  changing  the  posses- 
sion. That  a  mandatory  writ  of  the  character  issued  in  this 
case  can  only  be  a  legal  writ  when  based  upon  a  judgment 
or  decree,  unless  authorized  by  statute,  has  been  so  frequent- 
ly held,  it  is  hardly  necessary  to  cite  authorities  in  this  sup- 
port. 

In  Story's  Eq.  Juris.  §  861,  it  is  said :  ^^  The  most  common 
form  of  injunctions  is  that  which  operates  as  a  restraint  upon 
the  party  in  the  exercise  of  his  real  or  supposed  rights ;  and 
is  sometimes  called  the  remedial  writ  of  injunction.  The 
other  form,  commanding  an  act  to  be  done,  is  sometimes 
called  the  judicial  writ,  because  it  issues  after  a  decree,  and 
is  in  the  nature  of  an  execution  to  enforce  the  same ;  as,  for 
instance,  it  may  contain  a  direction  to  the  party  defendant 
to  yield  up,  or  to  quiet,  or  to  continue,  the  possession  of  the 
land,  or  other  property,  which  constitutes  the  subject-matter 
of  the  decree  in  favor  of  the  other  party."  See  High  on  In- 
junc.  §  4;  2).  ^  JV.  0.  B.B.  Co.  v.  A,  T.  ^  S.  F.  R.  R.  Co., 
18  Fed.  Rep.  646 ;  Arnold  v.  Bright,  41  Mich.  210 ;  Rail- 
foay  Co.  V.  Railway  Co.,  61  Mich.  9;  Spoffbrd  v.  Bailway  Co,, 
66  Me.  51 ;   Wangelin  v.  Goe,  50  111.  459. 

Our  statutes  contain  no  provisions  or  exceptions  in  this 
class  of  cases,  taking  them  out  of  the  well  settled  rule  of 
equity ;  the  only  innovation  upon  the  rule,  by  statute,  con- 
ferring upon  the  courts  such  extraordinary  power  is  in  the 
case  of  mines,  sec.  159,  Civil  Code,  and  in  those  cases,  by 
sec.  160,  the  writ  is  declared  void  if  issued  without  notice. 
Under  the  provisions  of  the  statutes,  as  well  as  established 
principles  of  equity,  the  mandatory  writ  was  absolutely  void 
for  want  of  notice  as  well  as  from  want  of  adjudication. 

IV.  The  writ  being  void,  no  proceedings  for  contempt 
could  be  predicated  upon  a  refusal  to  obey  it.  There  is  a 
wide  and  well  defined  distinction  between  a  writ  improvi- 
dently  or  erroneously  issued  by  a  court  having  jurisdiction  of 
the  subject-matter  and  parties,  and  one  issued  without  such  ju- 
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risdiction.  In  the  first  instance,  the  writ  must  be  implicitly 
obeyed,  no  matter  how  erroneous,  unless  vacated  or  dissolved. 
2  Danl.  Chy.  Prac.  1748-4;  Kerr  on  Injunc.  *569;  Wbodr 
ward  V.  Earl  of  Lincoln^  8  Swans.  €26 ;  Spoken  tr.  Banbury  B. 
of  K,L.R.  lEq.  Cas.  41. 

In  the  latter  case,  the  writ  is  not  voidable  but  absolutely 
void — is  no  writ — entitled  to  no  respect  and  demanding  no 
attention.  Haines  v.  Haines^  85  Mich.  143 ;  Brotone  v.  Moore^ 
61  Cal.  432;  Pennsylvania  v.  Wlieeling  B.  Co^  18  How. 
421;  Ex  parte  Fiske,  118  U.  S.  718;  Worden  v.  Searles, 
121  U.  S.  14. 

It  follows  that  the  court  erred  in  finding  the  defendant 
guilty  of  contempt  in  refusing  to  obey  the  writ  of  injunction. 

Such  finding  will  be  reversed  and  the  cause  remanded  with 
instructions  to  discharge  the  defendant  and  dismiss  the  bill 
of  complaint. 

Reversed. 


Stevenson  et  al..  Appellants,  v.  Clarke,  Appblueb. 

JUBISDICnON. 

When  the  judgment  appealed  from  does  not  amount,  exclusive  of  costs, 
to  the  Bum  of  one  hundred  dollars,  or  relate  to  a  franchise  or 
freehold,  neither  the  supreme  court  to  which  this  appeal  was  taken, 
nor  this  court  to  which  it  was  transferred,  has  jurisdiction  to  enter- 
tain the  appeal. 

Appeulfrom  the  County  Court  of  Arapahoe  County • 

Messrs.  Pence  &  Pence,  for  appellants. 

No  appearance  for  the  appellee. 

Peb  Cubiam.  By  the  record  in  this  case  it  appears  that 
the  court  rendered  judgment  to  the  effect  that  the  plaintiff 
have  and  recover  of  and  from  the  defendants  a  square  grand 
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piano,  or  that  she  have  and  Recover  of  and  from  the  defend- 
ants the  sum  of  $95,  with  her  costs.  To  reverse  this  judg* 
ment  this  appeal  is  prosecuted. 

The  provisions  of  the  ^ct  under  which,  the  appeal  is  pros- 
ecuted provides  that  appeals  to  the  supreme  court  from  the 
district^  county,  and  superior  courts  shall  be  allowed  in  all 
cases  where  the  judgment  or  decree  appealed  from  be  final, 
and  shall  amount,  exclusive  of  costs,  to  the  sum  of  one  hun- 
dred dollars,  or  relate  to  a  franchise  or  freehold. 

The  supreme  court  was  without  jurisdiction  to  entertain 
the  appeal,  and  under  the  conclusion  reached  by  this  court 
in  the  case  of  the  Board  of  County  Commissionera  of  Pitkin 
County  V.  The  Aapen  Wning  ^  Smelting  Company^  1  Colo. 
Ct.  Ap.  125,  the  appeal  must  be  dismissed. 

DismMifed. 


im»m% 


Edwards,  AppBLiiANT,  v.  Harvey,  Appellee. 

1.  Dbaft,  wmsK  KOT  Payment. 

Tlw  defendant  sent  a  draft  to  plaintiff,  as  a  payment  on  acoonnt.  It 
was  not  paid,  and  plaintiff  was  guilty  of  no  laches  in  his  efforts  to 
collect,  but  returned  it  within  a  reasonable  time.  Held^  that  de- 
fendant was  not  entitled  to  credit  for  its  amount. 

2.  JUDOMENT    WHEN  ADMISSIBLE  IN  EVIDENCE. 

In  an  action  on  an  account,  evidence  of  a  judgment  preyiously  obtained 
by  the  plaintiff  against  the  defendant,  included  in  the  account,  ia 
admissible,  where  it  appears  that  the  judgment  was  obtained  at 
the  i-equest  of  the  defendant,  and  upon  an  understanding  that  he 
was  to  pay  a  certain  portion  monthly  and  not  to  be  pressed  for  pay- 
ment in  full. 

S.  Objections  and  Exceptions,  when  necessabt. 

No  objection  to  testimony  will  be  considered  on  appeal  when  the  eyi*' 
dence  was  admitted  without  objection  or  exception. 

Appeal  from  the  Distriet  Court  of  Lake  County. 
The  facts  are  stated  in  the  opinion  of  the  court. 
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Mr.  J.  E.  Havbns  and  Mr.  A.  T.  Gunnell,  for  the  ap- 
pellant. 

No  appearance  for  the  appellee. 

r 

RiCHMOKD,  P.  J.,  delivered  the  opinion  of  the  court. 

By  the  record  in  this  case  it  appears  that  plaintiff  sought 
to  recover  from  the  defendant  the  sum  of  $1,886.46,  with 
interest,  balance  of  an  account  for  goods  sold  and  delivered  to 
defendant,  for  moneys  paid  out,  and  for  services  rendered. 

To  the  complaint  the  defendant  answered  denying  the  al* 
legations,  and  interposed  a  counterclaim,  alleging  that  the 
plaintiff  was  indebted  to  him,  the  defendant,  in  the  sum  of 
$304.65. 

Plaintiff  replied,  denying  the  allegations  in  the  counter^ 
claim,  and  alleged  that  an  account  was  stated  between  the 
parties  and  a  balance  found  to  be  due  plaintiff  from  defendant 
in  the  sum  of  $1,836.46,  which  defendant  agreed  to  pay. 

The  pleadings  in  this  case,  as  appears  by  the  record,  stand 
unchallenged.  And,  although  the  record  fails  to  disclqse 
whether  the  case  was  tried  to  the  court  without  a  jury,  we 
are  warranted  in  assuming  that  such  was  the  fact.  The  cause 
appeare  to  have  been  thoroughly  tried,  and  a  large  amount  of 
credits  agreed  to  upon  both  sides.  After  hearing  all  of  the 
testimony  the  court  found  for  the  plaintiff  to  the  amount  of 
$1,887.33.  To  reverse  this  judgment  defendant  prosecutes 
this  appeal. 

Duriitg  the  progress  of  the  trial  a  transcript  of  a  certain 
judgment  previously  obtained  by  the  plaintiff  against  the  de- 
fendant and  one  H.  C.  Henry  was  offered  in  evidence,  and 
also  testimony  with  reference  to  another  judgment  and  costs 
thereof,  which  it  was  claimed  Edwards  was  personally  re- 
sponsible for. 

Two  propositions  are  argued  by  counsel  for  appellant: 
First.  The  court  erred  in  permitting  the  plaintiff  to  introduce 
evidence  of  and  concerning  the  judgments.    And,  second, 
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that  tbe  court  eiTed  in  allowing  plaintiff  credit  for  the  sum  of 
«80. 

It  is  insisted  that  a  draft  was  given  to  the  plaintiff  for  the 
sum  of  $80  by  the  defendant,  and  that  plaintiff  neglected  to 
collect  the  amount  of  the  draft,  and  also  neglected  to  return 
the  same  to  the  defendant.  That  by  his  laches  the  amount 
of  the  draft  was  lost  to  the  plaintiff,  owing  to  the  subsequent 
insolvency  of  the  parties  upon  whom  the  draft  was  drawn. 

We  do  not  think  that  appellant  is  in  a  position  to  object 
to  the  introduction  of  evidence  concerning  the  judgments. 
So  far  as  one  of  the  judgments  is  concerned,  it  was  obtained 
upon  an  agreement  made  between  Harvey  and  Edwards,  and 
we  think  it  can  be  said  that  the  evidence  shows  that  it  was 
obtained  at  the  request  of  Edwards,  with  the  understanding 
that  he  would  pay  it  as  soon  as  possible,  and  with  the  addi- 
tional understanding  that  he  was  not  to  be  pressed  for  pay- 
ment in  full,  but  was  to  pay  a  certain  portion  monthly.  The 
amount  of  the  judgment  was  included  in  the  account  and, 
under  the  circumstances,  evidence  concerning  it  was  clearly 
admissible. 

As  to  the  testimony  concerning  the  second  judgment,  the 
record  discloses  no  objection  or  exception  to  the  testimony 
with  reference  thereto.  Consequently,  it  is  not  in  this  case 
for  our  considemtion.  Besides  this,  we  are  clearly  of  the 
opinion  that  it  was  the  duty  of  the  plaintiff  to  unite  in  this 
action  all  the  items  of  account  against  the  defendant,  and 
that  the  evidence  relative  to  the  judgment  was  admissible. 

In  regard  to  the  question  raised  concerning  the  draft,  suf- 
ficient evidence  appeared  to  warrant  the  court  in  concluding 
that  the  plaintiff  had  not  been  guilty  of  laches  in  his  efforts 
to  collect  the  same,  and  also  that  he  had  within  a  reasonable 
time  after  endeavoring  to  collect  it  returned  it  to  the  defend- 
ant. And  from  the  meager  record  we  are  unable  to  con- 
clude that  an  unreasonable  time  had  elapsed  between  the 
receipt  of  the  draft  and  the  return  thereof.  In  truth  we  are 
prepared  to  say  that  there  is  no  question  properly  presented 
for  our  consideration  which  would  warrant  us  in  disturbing 
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the  judgment.     On  the  contraiy,  we  are  strong  in  our  be« 
lief  that  the  differences  between  the  parties  were  justly  and 
equitably  dealt  with  by  the  trial  judge. 
The  judgment  must  be  affirmed. 

BissELL,  J.,  having  been  of  counsel,  not  sitting. 

Affirmed. 


i<»*«»»- 


Leb,  Appellant,  v.  The  Justice   Mining   Company, 

Appellee. 


1.  Aliens  cannot  locate  Mining  Claims. 

None  but  citizens  of  the  United  States  and  those  who  have  declared 
their  intention  to  become  such,  can  acquire  any  right  to  public 
mineral  lands  by  location. 

2.  Assignment  of  Location  by  Alien  vests  no  Right. 

An  alien  cannot  by  assignment  or  conveyance  to  a  citizen  transfer  any 
better  or  greater  right  than  he  himself  possesses. 

3.  Holder  of  Legal  Title,  when  Tbustee. 

If  for  any  reason  recognized  by  courts  of  equity  as  a  ground  of  interfer- 
ence in  such  cases,  the  legal  title  has  passed  from  the  United  States 
to  one  party,  when,  in  equity  and  good  conscience  and  by  law,  it 
ought  to  go  to  another,  a  court  of  equity  will  convert  him  into  a 
trustee  of  the  true  owner  and  compel  him  to  convey  the  legal  title. 

4.  Same. 

When  a  location  has  been  attempted  to  be  made  by  an  alien  and  his 
assignee  has  obtained  a  receiver's  receipt  based  thereon,  one  who 
had  made  a  valid  location  upon  the  premises  prior  to  the  issuance 
of  the  receiver's  receipt  may  invoke  the  principle  above  stated  for 
the  purpose  of  acquiring  the  legal  title. 

Appeal  from  the  District  Court  of  Pitkin  County. 

Complainant  alleges  that  he  is  a  citizen  of  the  United 
States  and  over  the  age  of  21  years ;  that  on  the  20th  day  of 
Mayr  1887,  he  entered  upon  the  unoccupied  and  unappropri- 
ated public  mineral  domain  of  the  United  States,  and  at  the 
said  unoccupied  point  of  his  entry  sunk  a  shaft  to  the  depth 
of  more  than  teii  feet  below  the  lowest  part  of  the  rim  there- 
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of,  and  therein  and  thereby  discovered  and  disclosed  a  well- 
defined  body  of  mineral  bearing  rock  in  place,  containing 
silver  and  other  precious  metals ;  that  at  said  shaft  and  said 
point  of  discovery,  he  posted  a  stake  on  which  was  placed  a 
plain  sign  and  notice,  containing  the  name  of  the  lode,  to  wit : 
The  Aftermath,  the  name  of  the  locator  and  the  date  of  the 
discovery,  the  number  of  feet  claimed  on  each  side  of  the 
center  of  the  discovery  shaft ;  and  staked  the  said  claim  at 
the  corners  and  at  the  center  of  the  said  line  with  stakes 
marked  and  hewn  on  the  sides  in  towards  said  claim,  and  in 
all  other  respects  complied  with  the  state  and  federal  statutes 
relative  to  the  location  of  mining  claims. 

And  thereupon  caused  to  be  made  out  a  location  certificate, 
containing  all  of  the  several  matters  aforesaid,  together  with 
a  description  of  said  claim. 

That  the  Justice  Mining  Claim  was  located  on  the  8th  day 
of  October,  1885,  by  one  Edwin  Doust,  and  that  at  the  time 
of  said  location  the  said  Doust  was  an  alien  and  had  never 
heretofore,  or  yet,  declared  his  intention  to  become  a  citizen 
of  the  United  States. 

That  the  said  claim  so  located  by  the  said  Doust  covers  a 
part  and  portion  and  conflicts  with  the  claim  located  by 
plaintiff  and  called  the  Aftermath  lode  mining  claim,  for  the 
entire  width  of  the  said  Aftermath  lode,  to  wit :  three  hun- 
dred feet,  and  for  a  distance  in  length  of  upwards  of  five 
hundred  feet. 

That  after  the  said  location,  the  said  Edwin  Doust,  as 
plaintiff  is  informed  and  believes  and  so  charges  the  fact  to 
be,  made  a  contract  with  one  William  Lawson  on  the  13th 
day  of  October,  A.  D.  1885,  to  sell  and  transfer  the  said  claim 
to  said  William  Lawson. 

That  on  the  said  day  he  made,  executed  and  delivered  to 
John  W.  Richards,  one  of  the  defendants  herein,  a  deed 
transferring  all  his  right,  title  and  interest  in  and  to  said 
premises  to  the  said  Richards ;  that  said  tmnsfer  was  utterly 
and  entirely  without  consideration,  having  no  express  con- 
sideration except  the  sum  of  one  dollar,  and  was  made  solely 
Vol.  II— 8 
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and  simply  that  the  title  might  pass  to  a  citizen  of  the  United 
States  for  the  purpose  of  procuring  a  title  to  the  claim  from 
the  government.  That  concurrently  with  the  said  deed  to 
the  said  Richards,  and  in  execution  of  the  agreement  to  trans- 
fer the  title  by  Lawson,  the  said  Richards  executed  a  title 
bond  to  the  said  Lawson,  wherein  and  whereby  he  agreed  to 
convey  to  said  Lawson  the  said  Justice  Mining  Claim  with 
other  properties  for  certain  considerations  therein  named. 
That  at  the  time  of  the  transfer  by  said  Lawson,  and  the 
making  of  said  agreement,  the  said  Lawson  was  and  is  now 
an  alien,  and  has  never  declared  his  intention  to  become  a 
citizen  of  the  United  States. 

That  notwithstanding  the  fact  that  the  said  property  was 
apparently  by  said  deed  conveyed  to  said  Richards,  the  said 
Richards  held  the  same  for  the  sole  use  and  benefit  of  said 
Lawson,  agreeing  to  hold  title  to  said  claim  until  after  the 
procurement  of  the  government  title  to  said  property ;  where- 
upon he  was  to  transfer  the  same  to  Lawson,  or  to  whomsoever 
he  might  direct.  And  that,  while  the  said  property  thus 
stood  in  the  name  of  John  W.  Richards,  he  made  application 
for  patent  from  the  United  States,  and  on  or  about  the  20th 
day  of  February,  1886,  he  commenced  his  advertisement  there- 
for, which  said  application  was  completed  on  April  28, 1886 ; 
that  the  title,  so  far  as  the  records  are  concerned,  and  so  far 
as  the  public  is  concerned,  stood  in  the  name  of  the  said  Rich- 
ards from  the  time  of  the  transfer  to.  him  by  said  Doust  until 
the  11th  day  of  June,  1887,  at  which  time  there  was  recorded 
a  deed  from  said  Richards  to  Joseph  Ruse  as  trustee  for  the 
Justice  Mining  Company. 

That  the  said  Joseph  Ruse  had  not  the  slightest  interest 
in  the  said  property,  but  was  simply  invested  with  a  naked 
legal  trust,  holding  the  title  thus  conveyed  under  an  obliga- 
tion to  transfer  it  to  the  said  mining  company  in  pursuance 
of  the  scheme  heretofore  and  hereinafter  stated.  That  the 
said  deed  to  said  Joseph  Ruse  bears  date  April  80, 1886,  and 
was  never  filed  for  record  or  recorded  until  June  11, 1887, 
and  was  executed  for  the  express  and  nominal  consideration 
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of  one  dollar.  That  a  receiver's  receipt  was  issued  to  John 
W.  Richards  on  June  14, 1887,  and  duly  filed  in  the  recorder's 
office  June  17, 1887. 

That  the  Justice  Mining  Company  was  organized  and  be- 
came incorporated  on  the  80th  day  of  April,  1886,  with  a 
nominal  capital  of  one  hundred  thousand  dollars.  That  the 
share  division  was  ten  thousand  shares ;  that  the  corporation 
was  organized  concurrently  with  the  execution  of  said  deed 
to  said  Joseph  Ruse  as  trustee,  and  that  the  said  deed  was 
executed  upon  the  express  understanding  and  agreement  by 
and  between  said  Ruse  and  said  Richards  and  said  Lawson, 
that  the  said  Richards  should  hold  title  to  said  property  until 
such  time  as  the  government  title  thereto  should  be  acquired, 
and  that  the  deed  should  remain  in  escrow  with  said  Ruse  to 
be  transferred  to  the  company  when  the  title  should  be  ob- 
tained, and  that  when  the  title  should  be  procured,  then 
the  title  should  be  conveyed  to  the  Justice  Mining  Company, 
which  company  should  transfer  to  said  Lawson  his  propor- 
tionate sharehold  interest  in  the  said  corporation. 

That  the  organization  of  said  corporation,  as  well  as  the 
transfer  of  title  to  said  Richards  and  Ruse,  was  a  part  and 
parcel  of  the  scheme  to  obtain  the  title  from  the  government 
which  should  not  be  open  to  question,  for  the  reason  that 
the  title  was  in  a  citizen  of  the  United  States  and  not  an  alien. 
That  of  all  the  several  acts  and  facts  aforesaid  the  plaintiff 
was  not  advised  until  after  the  application  for  patent  had 
been  made  and  until  the  time  of  the  issuing  of  the  receiver's 
receipt  from  the  government. 

That  immediately  upon  the  procurement  of  the  govern- 
ment title  as  aforesaid,  and  the  transfer  of  the  said  title  from 
the  said  Ruse  to  the  said  company,  the  company  issued  its 
shares  of  stock  of  the  nominal  value  of  fifty-six  thousand 
dollars,  and  fifty-six  hundred  in  numbers,  and  delivered  the 
same  to  William  Lawson  as  the  consideration  of  the  transfer 
of  the  title  of  the  said  Justice  Mining  Company  to  said  cor- 
poration. That  upon  the  organization  of  said  company  vari- 
ous and  sundry  other  properties  were  conveyed  to  it,  together 


116  Lee  v.  Justice  Mining  Co.        [April  T^ 

with  said  claim.  That  prior  to  the  time  of  the  transfer  of 
said  property  by  the  said  trustee  to  said  corporation,  and 
while  the  title  still  remained  in  said  fraudulent  grantees, 
Richards  and  Ruse,  the  plaintiff's  title  had  already  become 
vested  by  reason  of  his  location  of  the  Aftermath  lode  mining 
claim  and  by  reason  of  the  absolute  invalidity  and  nullity  of 
the  title  of  the  said  Lawson  and  Doust  to  the  said  Justice 
Mining  Claim. 

That  the  said  receiver's  receipt  so  issued  is  a  cloud  upon 
the  title  of  plaintiff  to  the  Aftermath  lode  mining  claim,  and 
that  it  is  impossible  for  plaintiff  to  bring  an  action  in  eject- 
ment for  the  purpose  of  determining  the  title  of  the  said 
company  to  said  claim,  because  of  the  fact  that  in  an  action 
in  ejectment  the  company  would  set  up  the  possession  of  the 
legal  title  acquired  from  the  government  in  bar  of  any  action 
which  plaintiff  might  bring  to  determine  his  right  to  the 
Aftermath  lode  mining  claim,  in  so  far  as  it  conflicts  with 
the  said  Justice  Mining  Claim. 

That  said  property  is  valuable  only  for  the  mineral  which 
it  contains.  That  the  Justice  Mining  Company  is  without 
any  property  or  means  whatsoever  save  the  mining  claims 
which  it  holds,  which  decrease  in  value  as  fast  as  the  mineral 
is  taken  and  removed  therefrom.  That  Lawson  is  absolutely 
insolvent,  and  threatens  to  sell  and  dispose  of  his  shares, 
and  that  plaintiff  has  filed  in  the  United  States  land  office 
his  petition  in  the  form  of  the  protest,  asking  the  withholding 
of  the  patent  to  the  Justice  lode  until  such  time  as  this  suit 
may  be  heard  and  determined. 

To  this  complaint  a  demurrer  was  interposed : 

First.  Because  the  action  should  be  an  action  of  ejectment 
and  not  an  action  in  the  nature  of  a  bill  to  quiet  title. 

Second.  Because  the  United  States  alone  can  take  advan- 
tage of  the  alleged  fraud. 

Third.  Because  no  fraud  or  violation  of  the  law  is  alleged 
in  the  complaint  either  against  the  defendants  or  the  United 
States. 

Fourth.  Because  the  allegations  of  the  alleged  fraud  can 
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be  pleaded  in  an  action  of  ejectment  against  alleged  bar  of 
receiver's  receipt. 

Fifth.  Because  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

Sixth.  Because  the  court  has  no  jurisdiction  of  the  subject- 
matter  of  the  case. 

The  demurrer  to  the  complaint  was  sustained  and  plain- 
tiff elected  to  stand  by  the  complaint  and  prayed  an  appeal 
to  the  supreme  court  of  the  state  of  Colorado,  which  was 
duly  perfected  and  the  cause  thereafter  transferred  under 
the  statute  to  this  court. 

Mb.  G.  R.  Bell  and  Mb  J.  B.  Bissbll,  for  appellant. 

Messers.  Wilson  &  Stihson,  Mb.  A.  W.  Rtjokeb  and 
Messrs.  TrrooMB  &  Ewing,  for  appellee. 

Richmond,  P.  J.,  after  stating  the  facts,  delivered  the  opin- 
ion of  the  court. 

From  the  foregoing  it  will  be  observed  that  two  questions 
are  presented  for  our  consideration : 

1.  Is  the  action  a  proper  one.  Can  the  plaintiff  institute 
an  equitable  action  for  the  purpose  of  determining  his  title 
under  the  state  and  federal  statutes  to  a  mining  claim  not- 
withstanding the  fact  that  the  i*eceiver's  receipt  has  been  is- 
sued to  one  of  the  defendants  who  has  transferred  the  title 
dius  acquired  to  the  Justice  Mining  Company. 

2.  Can  an  alien  acquire  such  an  interest  in  a  mining  claim 
by  location  as  can  be  transferred  to  one  or  more  parties  by 
various  conveyances,  and  through  such  claim  so  transferred 
can  title  be  obtained  from  the  government  of  the  United 
States  against  which  plaintiff  cannot  assert  a  prior  acquired 
legal  right. 

By  the  demurrer  it  is  admitted  that  the  plaintiff  is  a  citi- 
zen of  the  United  States. 
That  on  the  20th  day  of  May,  1887,  he  entered  upon  and 
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located  the  Aftermath  mining  claim,  which  was  then  unoo- 
cupied  and  anappropriated  public  mineral  domain. 

That  he  discovered  and  disclosed  in  said  claim  a  well  de- 
fined body  of  mineral  bearing  rock  in  place,  containing  silver 
and  precious  metals. 

That  he  properly  complied  with  the  state  and  United 
States  laws  in  locating  the  claim. 

That  Edwin  Doust  located  his  claim  in  October,  1885. 
That  at  the  time  of  said  location  and  up  to  the  time  of  filing 
the  complaint  in  this  action  he  was  an  alien.  That  the 
claim  located  by  Doust  conflicts  with  the  Aftermath  lode  to 
the  extent  of  three  hundred  feet  in  width  and  upwards  of 
five  hundred  feet  in  lengths 

That  Doust  entered  into  a  contract  to  sell  to  Lawson,  and 
on  the  13th  of  October  executed  a  deed  to  John  W.  Richai-ds 
without  consideration  solely  for  the  purpose  of  having  Rich- 
ards procure  the  title  to  the  claim,  he  being  a  citizen  of  the 
United  States. 

That  Richards  executed  a  title  bond  to  Lawson  who  was 
an  alien ;  that  while  the  property  stood  in  the  name  of  Rich- 
ards he  made  his  application  for  a  patent  and  subsequently 
acquired  a  receiver's  receipt,  and  thereafter  transferred  his 
right  to  Joseph  Ruse  as  trustee  for  the  Justice  Mining  Com- 
pany. 

That  Ruse  thereafter  transferred  to  the  company,  and  re- 
ceived in  consideration,  shares  of  stock  of  the  nominal  value 
of  fifty-six  thousand  dollars. 

That  prior  to  the  time  of  the  transfer  by  the  trustee  to  the 
company,  plaintiff's  title  had  become  vested  by  reason  of  his 
location  of  the  Aftermath  lode  mining  claim,  and  by  reason 
of  the  invalidity  of  title  in  Doust  or  Lawson. 

That  the  mining  company  is  without  means  to  satisfy  a 
judgment  for  damages  and  that  Lawson  is  equally  insolvent. 

To  recapitulate  the  foregoing  amounts  simply  to  this,  that 
whatever  title  the  Justice  Mining  Company  has  to  the  land 
in  controversy,  has  been  acquired  through  the  location  of  an 
alien,  and  conveyance  by  him  to  an  alien,  and  a  subsequent 
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conveyance  to  a  citizen  of  the  United  States  solely  for  the 
purpose  of  acquiring  title,  and  who  conveyed  to  Ruse  to  hold 
as  trustee  for  the  company  who  thereafter  conveyed  by  di- 
rection of  the  alien  to  the  Justice  Mining  Company. 

For  personal  convenience  we  deem  it  proper  to  consider 
the  second  issue  first.  And  this  presents  the  question  of  an 
alien's  right  to  acquire  such  an  interest  as  can  be  sold,  and 
upon  which  a  subsequent  title  can  be  predicated. 

In  the  case  of  Warren  Husaetf  et  al,„  Application  for  the 
Kempton  Mine^  Sickles'  Mining  Laws  and  Decisions,  92, 
Delano,  secretary  of  the  interior  department,  uses  this  Ian* 
guage :  ^\An  assignor  can  transfer  no  greater  interest  to  his 
assignee  than  he  himself  possesses.  While  he  is  unnatural- 
ized, he  has  no  right  to  locate  a  mine.  If  he  does  so,  and 
disposes  of  it  before  naturalization,  a  subsequent  naturaliza- 
tion would  not,  in  my  opinion,  save  his  location.  If,  there- 
fore, it  appeared  in  this  case  that  the  original  locators  were 
not  citizens,  or  had  not  declared  their  intention  to  become 
such  at  the  time  their  location  was  made,  and  that  they  had 
not  become  citizens  when  they  transferred  the  mine,  I  should 
have  no  hesitation  in  holding  that  the  transfer  was  invalid 
and  the  claim  of  the  applicants  was  not  good." 

In  the  case  of  Golden  Fleece  v.  Cable  Con.  Oo.^  12  Nevada, 
812,  it  was  held  that,  ^^  An  alien  who  has  never  declared  his 
intention  to  become  a  citizen,  is  not  a  qualified  locator  of 
mining  ground,  and  he  cannot  hold  a  mining  claim  either  by 
actual  possession  or  by  location,  against  one  who  connects 
himself  with  the  government  title  by  compliance  with  the 
mining  law." 

In  North  Noonday  Min.  Co.  v.  Orient  Mining  Co,^  1  Federal 
Reporter,  522,  it  was  held  that,  ^^  Under  the  act  of  congress 
of  May  10, 1872,  relating  to  the  public  mineral  lands,  none 
but  citizens  of  the  United  States,  and  those  who  have  de- 
clared their  intention  to  become  such,  can  acquire  any  right 
to  such  lands  by  location." 

In  Tibhite  et  al.  v.  Ah  Tong  et.  al.y  4  Montana,  586,  the 
supreme  court  of  Montana  held,  in  an  opinion  delivered  by 


120  Lee  y.  Jxjstioe  Muhko  Co.        [April  T., 

Wade,  C.  J.,  "  That  the  right  to  locate  and  the  right  to  pos- 
sess a  mining  claim  go  together ;  they  are  part  of  the  same 
grant,  and  neither  can  exist  without  the  other.  If,  therefore, 
the  grant  by  assignment  or  conveyance  falls  upon  an  alien, 
incapable  of  making  a  location,  his  possession  is  of  no  con- 
sequence,  the  possession  being  transferred  to  one  who,  under 
the  statutes,  is  incapable  of  becoming  a  purchaser  from  the 
government.  Such  possession  being  part  and  parcel  of  the 
purchase  is  illegal,  and  is  equivalent  to  an  abandonment,  and 
opens  the  ground  to  location  and  possession  by  any  quali- 
fied pei'son. 

^^  The  alien  cannot  become  the  government's  grantee,  and 
cannot  become  so  in  a  roundabout  way,  by  being  the  grantee 
of  the  government's  grantee." 

The  last  cited  case  is  somewhat  analogous  to  the  case  at 
bar.  Here  the  location  was  made  by  an  alien  who  trans- 
ferred to  an  alien,  and  by  the  last  a  transfer  was  made  to  a 
citizen  who  acquired  the  title  from  the  government,  and 
through  these  various  conveyances  the  title  ultimately  be- 
came the  property  of  the  Justice  Mining  Company,  but  never- 
theless the  original  locator,  Doust,  retained  an  interest.  All 
of  the  individuals,  as  appeai-s  by  the  complaint,  were  inter- 
ested in  the  scheme  to  acquire  the  title  to  the  land  which 
the  plaintiff  herein  had  located,  as  a  citizen  of  the  United 
States,  and  in  locating  had  fully  complied  with  all  the  pro- 
visions of  the  mining  laws.  Before  the  title  had  passed  to 
the  Justice  Mining  Company  from  Ruse  as  trustee,  his  claim 
had  intervened,  against  which  the  Justice  Mining  Company 
assert  no  right  or  claim,  nor  does  it  attempt  so  far  as  the 
present  proceeding  is  concerned  to  attack  his  bona  fides  and 
his  location. 

In  the  case  of  Bohanon  v.  Howe^  17  Pac.  Rep.  588,  the  su- 
preme court  of  Idaho  held  that,  ^*  Under  the  act  of  congress 
of  May  10,  1872,  only  citizens  of  the  United  States,  and 
persons  who  have  declai*ed  their  intention  to  become  such, 
can  acquire  any  right  of  possession,  by  location  or  otherwise, 
of  mineral  lands  on  the  public  domain.'' 
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In  Lee  JDoon  v.  Tesh^  8  Pac.  Rep.  621,  this  doctnne  is  an- 
nounced :  ^  Persons  who  are  not  citizens  of  the  United  States, 
or  have  not  declared  their  intention  to  become  such,  cannot 
acquire  any  vested  right  to  the  possession  of  a  mining  claim 
on  United  States  public  lands."  Territory  of  Montane^  Re- 
9pandentf  v.  Lee^  2  Montana,  124. 

In  my  researches  I  have  been  unable  to  find  any  authority 
which  conflicts  with  the  general  doctrine  thus  announced : 
That  an  alien  unnaturalized  and  who  has  not  declared  his 
intention  to  become  a  citizen  of  the  United  States,  can  ac* 
quire  no  right  by  location  to  any  of  the  mineral  lands  of  the 
United  States.  This  being  true,  what  interest  then  could  the 
assignee  legally  acquire  and  convey  through  Richards  to  Ruse 
as  trustee  for  the  defendant  company ;  and  what  interest  so 
acquired  by  the  company  can  it  assert  against  the  claim  of 
the  plaintiff,  who  is  admitted  to  be  a  citizen  and  a  proper 
locator,  and  who  had  made  a  legal  location  prior  to  the  title 
becoming  so  vested  in  the  company. 

It  seems  to  me  that  to  argue  that  the  title  thus  acquired 
is  valid  and  legitimate  is,  to  use  the  language  of  another, 
^  a  roundabout  way  to  defeat  the  express  provisions  of  the 
law."  Provisions  which  every  citizen  of  the  United  States 
will  recognize  as  eminently  proper  and  just, — provisions 
which  the  courts  have  universally  held  to  be  constitutional 
and  legitimate  legislation,  and  which  no  court  of  equity  ought 
in  the  face  of  proper  showing  to  permit  to  be  negatived  by  a 
combination  of  one  who  is  a  citizen  and  two  who  are  not. 

Now  is  the  action  a  proper  one?  We  need  not  go  beyond 
the  doctrine  laid  down  by  the  supreme  court  of  the  United 
States  in  cases  cited  by  the  appellee. 

In  John%on  v,  Towshy^  18  Wallace,  80,  Justice  Miller,  in 
delivering  the  opinion  of  the  court,  said :  ^'  That  the  action 
of  the  land  ofBce  in  issuing  a  patent  for  any  of  the  public 
land,  subject  to  sale  by  pre-«mption  or  otherwise,  is  conclu* 
sive  of  the  legal  title,  must  be  admitted  under  the  principle 
above  stated,  and  in  all  courts  and  in  all  forms  of  judicial 
proceedings,  where  this  title  must  control,  either  by  reason. 
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of  the  limited  powers  of  the  court,  or  the  essential  character 
of  the  proceeding,  no  inquiry  can  be  permitted  into  the  cir- 
cumstances under  which  it  was  obtained.  On  the  other 
hand,  there  has  always  existed  in  the  courts  of  equity  the 
power  in  certain  classes  of  cases  to  inquire  into  and  correct 
mistakes,  injustice,  and  wrong,  in  both  judicial  and  executive 
action,  however  solemn  the  form  which  the  result  of  that 
action  may  assume,  when  it  invades  private  rights ;  and  by 
virtue  of  this  power  the  final  judgements  of  courts  of  law 
have  been  annulled  or  modified,  and  patents  and  other  im- 
portant instruments  issuing  from  the  crown,  or  other  ex- 
ecutive branch  of  the  government,  have  been  corrected  or 
declared  void,  or  other  relief  granted.  No  reason  is  per- 
ceived why  the  action  of  the  land  office  should  constitute  an 
exception  to  this  principle.  In  dealing  with  the  public  do- 
main under  the  system  of  laws  enacted  by  congress  for  their 
management  and  sale,  that  tribunal  decides  upon  private 
rights  of  great  value,  and  very  often,  from  the  nature  of  its 
functions,  this  is  by  a  proceeding  essentially  ex  parte^  and 
peculiarly  liable  to  the  influence  of  frauds,  false  swearing, 
and  mistakes.  These  are  among  the  most  ancient  and  well 
established  grounds  of  the  special  jurisdiction  of  courts  of 
equity  just  referred  to,  and  the  necessity  and  value  of  that 
jurisdiction  are  nowhere  better  exemplified  than  in  its  appli- 
cation to  cases  arising  in  the  land  office." 

In  Shepley  et  aL  v.  Cowan  et  al.^  91  U.  S.  880,  it  was  held 
that,  '^  The  officers  of  the  land  department  are  specially  desig- 
nated by  law  to  receive,  consider  and  pass  upon  the  proofs 
presented  with  respect  to  settlements  upon  the  public  lands, 
with  a  view  to  secure  rights  of  pre-emption,  ff  they  err 
in  the  construction  of  the  law  applicable  to  any  case,  or  if 
fraud  is  practiced  upon  them,  or  they  themselves  are  charge- 
able with  fi*audulent  practices,  their  rulings  may  be  reviewed 
and  annulled  by  the  courts  when  a  controversy  arises  be- 
tween private  parties  founded  upon  their  decisions ;  but,  for 
mere  errors  of  judgment  upon  the  weight  of  evidence  in  a 
contested  case  before  them,  the  only  i*emedy  is  by  appeal  from 
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one  ofiBcer  to  another  of  the  department,  and  perhaps,  under 
special  circumstances,  to  the  president." 

In  Moore  v.  Bobbins^  96  U.  S.  680,  in  passing  upon  a  simi- 
lar question,  the  court  say :  *^  ff  they  err  in  the  construction 
of  the  law  applicable  to  any  case,  or  if  fraud  is  practiced 
upon  them,  or  they  themselves  are  chargeable  with  fraudu- 
lent practices,  their  rulings  may  be  reviewed  and  annulled 
by  the  courts  when  a  controversy  arises  between  private 
parties  founded  upon  their  decisions." 

In  SUel  V.  Smelting  Co.,  106  U.  S.  447,  Justice  Field,  in 
delivering  the  opinion  after  passing  upon  the  validity  of  the 
patent,  uses  this  language :  ^^  Until  set  aside  or  enjoined,  it 
must,  of  course,  stand  against  a  collateral  attack  with  the 
efficacy  attending  judgments  founded  upon  unimpeachable 
evidence.  So  with  a  patent  for  land  of  the  United  States, 
which  is  the  result  of  the  judgment  upon  the  right  of  the  ' 
patentee  by  that  department  of  the  government,  to  which 
the  alienation  of  the  public  land  is  confided,  the  remedy  of 
the  aggrieved  party  must  be  sought  by  him  in  a  court  of 
equity,  if  he  possess  such  an  equitable  right  to  the  premises 
as  would  give  him  the  title  if  the  patent  were  out  of  the  way. 
If  he  occupy  with  respect  to  the  land  no  such  position  as 
this,  he  can  only  apply  to  the  officers  of  the  government  to 
take  measures  in  its  name  to  vacate  the  patent  or  limit  its 
operation.'' 

These  authorities  and  the  authorities  cited  in  the  cases 
sufficiently  sustain  the  position  assumed  by  appellant,  to  the 
effect  that  they  could  not,  by  ejectment  or  other  proceedings 
at  law,  legitimately  inquire  into  the  validity  of  the  defend- 
ant company's  title.  That  it  was  from  necessity  their  duty, 
and  under  the  decisions  their  right,  to  appear  in  a  court  of 
equity  and  therein  assert  their  equitable  right  to  the  disputed 
land. 

This  is  not  a  proceeding  between  the  government  and  in- 
dividuals, but  a  proceeding  between  private  parties,  wherein 
it  is  insisted  that  the  claim  or  title  of  one  is  inequitable  and 
7oid,  because  from  its  inception  there  has  been  no  compliance 
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with  the  provisions  of  the  state  and  federal  statutes  relative 
to  the  location  and  acquisition  of  title  to  mining  claims,  and 
that  before  any  right  or  title  had  inured  to  the  Justice  Min- 
ing Company,  complainant,  as  a  citizen  of  the  United  States, 
had  made  the  proper  location  and  secured  the  right  as  such 
citizen,  by  full  compliance  with  the  law,  to  acquire  the  title 
to  the  disputed  land. 

In  the  Eureka  Ca%e^  4  Saw.  819,  Field,  J.,  uses  this  lan^ 
guage :  ^  A  patent  of  the  United  States  for  land,  whether 
agricultural  or  mineral,  is  something  upon  which  its  holder 
can  rely  for  peace  and  security  in  his  possessions.  In  its 
potency  it  is  ironclad  against  all  mere  speculative  inferences. 
But  it  is  equally  as  clear,  and  as  well  settled,  that,  if  the 
statute  has  not  been  complied  with,  and  a  patent  issued  with- 
out authority  of  law,  no  substantial  title  is  acquired." 

'^  A  patent  issued  without  authority  of  law  is  void/'  U,  8. 
V.  Chapman^  5  Saw.  628 ;  Stoddard  v.  Chambers^  2  How.  285 ; 
Morton  v.  Nebraska,  21  Wall.  660;  Sherman  v.  Sudckf  98 
U.  S.  216. 

Believing  the  foregoing  to  be  the  correct  doctrine,  we  have 
but  to  quote  further  in  support  of  complainant's  bill. 

In  Johnson  v.  Towsley,  supra,  it  is  said,  ^^  That  if  for  any 
reason  recognized  by  courts  of  equity  as  a  ground  of  inter- 
ference in  such  cases,  the  legal  title  has  passed  from  the  United 
States  to  one  party,  when,  in  equity  and  good  conscience  and 
by  the  laws  which  congress  has  made  upon  the  subject,  it 
ought  to  go  to  another,  a  court  of  equity  will  convert  him 
into  a  trustee  of  the  true  owner,  and  compel  him  to  convey 
the  legal  title."    Stark  v.  Starrs,  6  Wall.  402. 

^^  The  relief  given  in  this  class  of  cases  is  founded  on  the 
theory  that  the  title  which  has  passed  from  the  United  States 
to  the  defendant,  inured  in  equity  to  the  benefit  of  plaintiff, 
and  a  court  of  chancery  gives  effect  to  this  equity,  according 
to  its  forms,  in  several  ways."    Silver  v.  Ladd,  7  Wall.  228. 

The  supreme  court  of  this  state  has  practically  determined 
this  question  in  the  case  of  Seymour  v»  Fisher  et  al^  16  Colo. 
189. 
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In  the  case  of  Seymour  v.  Fisher  et  al.^  the  court  uses  this 
language :  ^^  It  is  needless  to  say  that  an  investigation  by  a 
court  of  equity  in  the  case  now  supposed  is  not  for  the  pur- 
pose of  attacking  or  annulling  the  patent  itself ;  its  object  is 
to  give  the  benefit  of  the  patent  to  the  proper  party ;  the  party 
who  in  equity  is  entitled  to  the  premises.  And  when  the 
foundation  is  laid  by  proof  showing  clearly  the  fraud  of  the 
applicant,  whereby  the  complaining  party  has  been  kept  in 
ignorance  of  the  existence,  of  the  patent  proceedings,  the 
court  may  consider  the  right  of  such  party  to  the  ground  in 
controversy."     Vide  :  Craig  v.  Leitensdorfer^  128  U.  S.  189. 

In  Belk  v.  Meagher,  104  U.  S.  279,  Waite,  C.  J.,  deliver- 
ing the  opinion  of  the  court  said :  ^^  The  right  of  location 
upon  the  mineral  lands  of  the  United  States  is  a  privilege 
granted  by  congress,  but  it  can  only  be  exercised  within  the 
limits  prescribed  by  the  grant.  Locations  can  only  be  made 
where  the  law  allows  it  to  be  done.  Any  attempt  to  go  be- 
yond that  will  be  of  no  avail.  •  ♦  ♦  The  right  to  possession 
comes  only  from  a  valid  location.  Consequently,  if  there  ia 
no  location  there  can  be  no  possession  under  it.  Location 
does  not  necessarily  follow  from  possession,  but  possession 
from  location." 

It  is  needless  to  cite  further  authorities  in  support  of  the 
conclusion  here  reached.  We  are  clearly  of  the  opinion  that 
so  far  as  the  record  in  this  case  at  present  discloses,  the  Jus- 
tice Mining  Company's  title,  based  as  it  is  upon  an  invalid 
location,  cannot  be  supported  by  authority,  reason,  or43tatute. 

To  prove  and  establish  a  right  to  a  patent  from  the  gov- 
ernment of  the  United  States,  it  was  clearly  the  duty  of  the 
party  seeking  the  title,  under  the  provisions  provided  by 
statute,  to  prove  a  valid  location  and  a  thorough  compliance 
with  the  mineral  laws. 

If  the  allegations  of  the  bill  be  true,  such  proof  could  not 
be  made  and  cannot  now  be  made,  and  the  government  offi- 
cials were  not  authorized  to  issue  a  certificate  of  piu*chase  or 
a  patent  for  the  land. 
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We  think  that  the  court  erred  in  sustaining  the  demurrer 
to  the  complainant's  bill. 

'   The  judgment  must  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed. 

BissEUi,  J.,  having  been  of  counsel,  not  sitting. 


<^»»> 


The  Denver,  Texas  &  Fort  Worth  Railroad  Com- 
^X^l  PANY,  Plaintiff  in  Error,  v.  Smeeton,  Adm'x,  Db- 

FENDANT  IN  ErROR. 

1.  GABNiSHUBirr— Pboof. 

A  creditor  who  attempts,  by  garnishment,  to  enforce  an  alleged  liability 
of  one  who  owes  his  debtor,  most  show  by  satisfactory  proof  that 
the  gai-nishee  is  indebted  to  the  judgment  debtor. 

2.  BUBDEN  OF  PBOOF. 

When  issue  is  joined  upon  the  garnishee's  indebtedness,  the  burden  of 

proof  is  upon  the  attaching  creditor. 
8.  AssiQKMEHT  OF  FuTUBB  EABiirmos. 
An  employee  having  assigned  his  earnings  or  wages  for  a  time  to  come, 

and  his  employer  having  accepted  the  assignment,  the  employer's 

liability  is  to  the  assignee,  and  garnishment  cannot  be  maintained 

against  him  by  a  creditor  of  the  assignor. 

Urror  to  the  County  Cowrt  of  Arapahoe  County. 

Messrs.  Wells,  McNeal  &  Taylor,  for  plaintiff  in 
error.    ' 

No  appearance  for  defendant  in  error. 

BiSGfELL,  J.,  delivered  the  opinion  of  the  court. 

B}"^  proceedings  in  garnishment  Mrs.  Smeeton,  the  defend- 
ant in  error,  attempted  to  recover  of  the  Railroad  Company 
a  debt  which  she  claimed  was  due  her  from  James  A.  Sem- 
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pie.  Semple's  indebtedness  was  not  very  clearly  established, 
bat  for  the  purposes  of  this  decision  it  will  be  assumed  that 
he  was  a  judgment  debtor,  and  that  the  proceedings  anterior 
to  the  rendition  of  judgment  against  the  garnishee  were 
regular,  and  sufSciently  established.  The  judgment  creditor 
cannot  recover  even  with  this  concession.  The  creditor  who 
attempts  to  enforce  the  alleged  liability  of  one  who  owes 
his  debtor  by  the  aid  of  this  process  must  show  by  sufficient 
and  satisfactory  proof  that  the  garnishee  is  obligated.  The 
cases  are  in  harmony  upon  this  proposition.  U.  P.  Railway 
V.  Gibson,  15  Colo.  299. 

There  was  no  effort  on  the  part  of  the  attaching  creditor  to 
bring  her  case  within  this  settled  rule  of  law.  The  Railroad 
Company  denied  its  indebtedness,  and  this  cast  the  burden  of 
proving  the  debt,  if  any  existed,  on  the  creditor.  No  evi- 
dence was  offered  which  disclosed  the  relations  between  Sem- 
pie  and  the  Railroad  Company.  There  was  no  attempt  to 
show  the  employment  of  Semple,  the  contract  under  which 
he  was  hiied,  the  wages  he  received,  or  the  time  he  had  been 
employed.  Without  proof  covering  these  several  proposi- 
tions, judgment  could  not  be  entered  against  the  company. 
None  of  them  were  embraced  in  the  evidence  and  the  recovery 
cannot  be  upheld. 

In  addition  to  this  difficulty  there  was  an  equally  insuper- 
able obstacle  to  the  plaintiff^s  recovery.  Prior  to  the  time 
that  the  writ  was  served  on  the  corporation,  Semple  had  as- 
signed his  wages  for  the  month  of  September  to  a  third  per- 
son for  a  valuable  consideration  paid  to  him  at  the  time  of 
the  transfer.  The  company  accepted  the  assignment,  and 
thereafter  were  only  liable  to  the  assignee  for  whatever  might 
become  due  to  Semple  during  that  time.  There  is  no  rule 
of  law  which  inhibits  this  proceeding.  All  of  a  debtor's 
tangible  property  save  what  may  be  exempt  from  execution 
is  liable  to  be  seized  in  satisfaction  of  his  debts.  His  labor 
is  not  equally  available  to  the  creditor  for  the  purposes  of 
satisfaction.  He  may  sell  it,  or  give  it  away,  or  dispose  of 
it  in  such  manner  as  he  pleases,  and  if  the  transaction  in- 
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fringes  nci  established  legal  principle  the  creditor  is  remedi- 
less. Abbey  V,  Deyo^  44  N.  Y.  843 ;  BubK  v.  Vought^  56  Pa, 
State,  487. 

If  the  laborer  sees  fit  to  sell  his  wages  for  a  year  for  a 
fixed  consideration  which  the  employer  is  willing  to  advance 
to  him  at  the  commencement  of  the  hiring,  there  is  no  method 
by  which  the  creditor  can  attach  that  labor  unless  he  is  able 
to  reach  the  tangible  results  which  have  passed  into  the  pos- 
session of  the  debtor  himself.  On  principle  there  seems  to 
be  no  good  reason,  if  this  be  true,  why  his  right  to  wages 
may  not  be  assigned  for  a  valuable  consideration  then  paid, 
providing  the  purchaser  is  willing  to  take  his  chances  upon 
the  completion  of  his  contract,  and  the  employer  is  willing 
to  accept  the  assignment,  and  agree  to  pay  the  assignee 
whatever  may  be  earned  during  the  continuance  of  the 
agreement. 

These  considerations  demonstrate  the  error  into  which  the 
court  fell  in  rendering  judgment  for  the  attaching  creditor. 
The  case  must  be  reversed  and  remanded. 

Reversed. 


<<•»» 


MowBBAY,  Plaintiff  is  Ebbob,  v.  The  Deistveb  &  Rio 
Gbande  Railboad  Company,  Defendant  in  Ebbob. 

1.  Obdeb  Sxtstaining  Deicubbeb  is  not  a  Finai.  Judgment. 

An  order  BUBtaining  a  demurrer  is  not  a  final  judgment  from  which  an 
appeal  can  be  taken,  or  to  which  a  writ  of  error  can  be  prosecuted. 

2.  Wbtt  of  Ebbob,  when  dismissed. 

It  appearing  from  the  record  that  a  demurrer  to  the  complaint  had  been 
sustained,  but  that  no  judgment  had  been  entered  thereon  deter- 
mining the  rights  of  the  parties,  the  court,  on  its  own  motion,  dis- 
missed the  writ  of  error. 

Error  to  the  District  Court  of  Chinnison  County. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 
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Mr.  Dkxtbr  T.  Sapp,  for  plaintiff  in  error. 

Messrs.  Wolgott  &  Yailb,  for  defendant  in  error. 

B1B8ELI1,  J.,  delivered  the  opinion  of  the  court 

For  some  years  Mowbray,  the  plaintiff  in  error,  was  the 
owner  of  some  land  in  Gunnison  county  contiguous  to  the 
Gunnison  river.  In  1881  he  conveyed  to  the  Denver  &  Rio 
Grande  Railroad  for  track  purposes  a  strip  of  land  along  the 
banks  of  the  stream.  In  the  construction  of  its  road  the 
company  made  quite  an  extensive  fill,  which  shut  off  the  low 
lands  belonging  to  Mowbray  from  the  line  of  the  stream. 
Much  of  the  land  which  belonged  to  plaintiff  was  bottom 
land,  and  situate  below  a  very  considerable  mesa  which 
formed  one  of  its  boundaries.  The  property  was  not  far 
from  the  range  of  mountain^,  and  naturally  subject  to  period- 
ical overflows  from  the  melting  of  the  snows  in  the  spring. 
High  waters  had  dug  for  themselves  numerous  water  ways 
through  which  the  surplus  was  wont  to  discharge  itself,  and 
find  its  way  into  the  river  below.  When  the  road  was  built 
it  shut  off  these  gulches  and  forced  the  water  down  along 
the  embankment.  To  protect  it  the  company  was  com- 
pelled to  cut  or  construct  culverts  and  water  ways.  The  re- 
sult was  that  the  high  waters  flowed  through  these  sluices  or 
culverts,  and  were  discharged  broadcast  over  these  lands, 
carrying  in  their  course  large  quantities  of  sand,  small  stones 
and  debris,  to  Mowbraj^'s  great  damage.  According  to  the 
complaint,  some  time  in  1884  the  railway  company  passed 
into  the  hands  of  a  receiver,  W.  S.  Jackson,  during  whose 
administration  the  acts  complained  of  were  done.  After- 
wards, and  in  the  foreclosure  suit  in  which  the  receiver  was 
appointed,  a  sale  was  made  of  the  property  of  the  corpora- 
tion and  it  passed,  with  all  of  its  appurtenances,  to  a  new 
corporation  called  The  Denver  &  Rio  Grande  Raiboad  Com- 
pany. The  plaintiff  endeavored  to  charge  the  railroad  com- 
pany with  the  responsibility  for  the  acts  of  the  receiver,  on 
the  basis  of  the  decree  of  foreclosure  under  which  the  latter 
Vol.  II— 9 
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corporation  took  title.  It  might  be  neoessary  to  eoustrue 
that  decree  as  well  as  to  settle  (he  right  to  recover,  which  is 
disputed  ou  another  basis,  if  the  case  had  been  brought  here 
in  such  a  way  as  to  call  for  the  adjudication.  This  has  not 
been  done,  and  the  case  will  be  disposed  of  on  a  very  narrow 
proposition. 

The  company  demurred  to  the  complaint  and  the  demurrer 
was  sustained.  Neither  from  the  abstract,  nor  from  the  rec- 
ord, does  it  appear  that  any  judgment  was  ever  entered  after 
the  demurrer  was  sustained,  nor  on  the  ruling  made  to  that 
end.  The  only  thing  resembling  a  judgment  appearing  in 
either  is  the  following :  "  Now  on  this  day  the  court  having 
heretofore  heard  and  taken  under  advisement  the  demurrer 
of  the  defendant  herein  to  the  amended  complaint  of  plain- 
tiff, and  now  having  considered  said  demuiTcr  and  being 
fully  advised  in  the  premises,  'it  is  ordered  that  said  de- 
murrer be  and  the  same  is  hereby  sustained,  and  the  plaintiff 
by  his  counsel  thereupon  elected  to  stand  by  his  complaint 
and  excepted  to  the  ruling  of  the  court  in  sustaining  said 
demurrer,  and  upon  application  four  months  are  allowed 
plaintiff  in  which  to  file  bill  of  exceptions  and  bond,  fixed 
in  the  sum  of  9$250,  to  be  approved  by  the  clerk."  No  ap- 
peal can  be  taken  or  writ  of  error  prosecuted  except  to  a 
final  judgment.  This  is  true  under  the  statutes  of  the 
state,  and  under  the  law  as  it  has  always  existed.  This  is 
so  well  settled  by  an  unbroken  series  of  adjudications,  both 
here  and  elsewhere,  that  authorities  need  scarcely  be  cited 
in  support  of  the  proposition.  This  court  had  occasion  to 
apply  the  rule  at  the  present  teim  in  the  case  of  J".  J.  Hager- 
man  et  ah  v.  Charles  J,  Moore^  ante^  p.  83.  It  would  not  be 
useful  to  repeat  the  law,  or  cite  the  authorities  which  are 
contained  in  that  opinion.  It  is  enough  to  say  that  this 
entry  is  neither  in  form  nor  in  substance  such  a  final  judg- 
ment as  will  sustain  the  right  to  a  writ  of  error. 

Under  these  circumstances  the  plaintiff  in  error  is  entitled 
to  no  review  of  the  various  errors  which  he  has  assigned. 
The  ai>peal  will  be  dismissed. 

Dismissed* 
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The  People,  PLAnrrirp  in  Erbor,  v.  Tynon  el  al.,         iJ  J§| 

Defendants  in  Error. 

1.  Cavceixation  of  Deeds,  whex  not  decreed. 

The  complaint  showed  that  the  state  had  held  the  fee  to  a  portion  of  a 
certidn  '*  school  section,*^  that  it  had  been  leased  to  D.  who  trans- 
ferred the  leasehold  interest  to  B.,  by  whom  valuable  improvements 
were  made  upon  the  premises.  That  defendant  T.  applied  to  tlie 
land  board  to  purchase  the  premises,  and,  in  his  application,  made 
many  false  representations  as  to  the  value  of  the  improvements,  the 
condition  of  the  premises  and  their  abandonment.  That,  without 
an  appraisement  of  the  improvements,  the  land  was  patented  to  him, 
he  paying  to  the  board  for  the  benefit  of  .the  owner  of  the  improve- 
ments, (in  addition  to  the  purchase  price)  $150,  the  amount  he 
represented  their  value  to  be.  The  relief  demanded  was  the  can- 
cellation of  the  patent  to  T.  and  various  mesne  conveyances  by  him 
and  his  grantees; — to  the  end,  apparentiy,  that  the  board  andT. 
might  be  compelled  to  protect  B.  in  his  improvements  and  secure 
the  payment  of  their  value:  Meld,  that  no  cause  of  action  was 
stated  in  favor  of  the  people. 

2.  Appbaisehent  is  not  a  Condition  pbscedent  to  right  to  sell. 
An  appraisement  of  the  improvements  of  a  lessee  upon  school  land  and 

a  deposit  of  a  receipt  of  the  lessee  showing  payment  by  the  pur- 
chaser of  the  value  of  the  improvements,  is  not  a  condition  prece- 
dent to  the  power  of  the  land  board  to  complete  the  sale.  Such 
provisions  are  for  the  benefit  of  the  lessee,  and  do  not  constitute 
limitations  upon  the  power  of  the  board. 

Error  to  the  District  Court  of  Jefferson  Countt/. 

Mr.  S.  W.  Jones,  attorney  general^  for  plaintiff  in  error. 

Mr.  H.  Riddell  and  Messrs.  Thomas  &  Thomas,  of 
counsel. 

Messrs.  Patterson  &  Thomas,  for  defendants  in  error. 

BiBSELL,  J.  delivered  the  opinion  of  the  court. 

For  many  years  the  state  of  Colorado  held  the  fee  to  that 
portion  of  section  86,  township  2,  in  the  county  of  Jefferson, 
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which  is  involved  in  this  litigation.  In  1883,  while  the  state 
owned  the  property,  the  land  board  leased  it  to  one  Eliza  M. 
Dow  for  the  term  of  five  years.  This  leasehold  intei-esfc  was 
subsequently  transferred  to  one  James  E.  Baker,  who  held  it 
at  the  time  of  the  various  acts  complained  of.  In  May,  1887, 
during  Baker's  occupancy,  the  defendant  in  error,  James 
Tynon,  applied  to  the  board  to  offer  the  premises  for  sale. 
The  board  entertained  the  application,  sold  the  property,  and 
issued  a  patent  for  it  to  Tynon.  The  proceedings  antedating 
the  issue  of  the  patent  in  so  far  as  they  concern  the  statutory 
steps  which  must  precede  the  sale,  are  not  assailed  for  any 
irregularity,  except  as  to  what  was  done  about  the  improve- 
ments on  the  premises.  It  will  be  assumed  then  for  the  pur- 
poses of  the  decision,  the  board  did  everything  which  the 
statute  i*equires  to  make  the  sale  regular,  unless  they  should 
have  done  some  other  thing  respecting  the  improvements 
which  may  in  some  manner  impeach  the  validity  of  their 
action.  It  will  be  shown  that  this  is  not  true.  Since  the 
case  comes  here  on  error  to  a  judgment  sustaining  a  demurrer 
to  the  bill,  the  averments  on  this  subject  must  be  taken  to  be 
accurate.  When  Tynon  applied  to  the  board  to  sell  the 
premises  he  made  divers  representations  about  the  property ; 
that  it  had  been  abandoned ;  that  he  was  unable  to  learn  the 
whereabouts  of  the  claimant ;  that  the  improvements  on  the 
land  were  in  a  very  dilapidated  condition  and  of  no  greater 
value  than  one  hundred  and  fifty  dollars.  The  falsity  of 
these  representations  is  alleged,  the  improvements  are  said 
to  be  worth  upwards  of  $1,000,  and  it  is  charged  that  Tynon 
concocted  a  scheme  to  obtain  title  to  the  property  without 
compensating  the  lessee  in  possession  for  what  he  had  put 
on  the  land.  It  is  charged  that  there  was  no  appraisement 
of  the  improvements  on  the  property,  and  that  the  sale  was 
made  and  the  patent  issued,  after  Tynon  had  paid  into  the 
board  for  the  benefit  of  the  owner  what  he  claimed  was  their 
value,  to  wit,  $150.  He  did  this,  and  the  board  accepted  it, 
without  calling  on  him  to  produce  the  receipt  which  the 
statute  requires  him  to  deposit  with  the  board  to  show  that 
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the  holder  of  the  leasehold  interest  has  been  protected. 
There  is  no  other  alleged  defect  in  the  proceedings,  and  this 
18  the  only  basis  of  the  bill  save  what  is  pi'edicated  upon 
Tynon's  alleged  i^epresentations  to  the  board  concerning  the 
valae  of  the  property.     This  will  be  discussed  later  on. 

The  demurrer  was  properly  sustained.  The  complaint 
contains  no  cause  of  action  on  which  the  State  is  entitled  to 
any  relief.  The  principal  contention  on  behalf  of  the  peo- 
ple, that  an  appraisement  of  the  improvements  and  a  deposit 
of  the  receipt  of  the  lessee  and  owner  for  the  amount  which 
that  paper  would  show  the  purchaser  had  paid,  was  a  condi- 
tion precedent,  and  operative  as  a  limitation  upon  the  power 
of  the  board  to  complete  the  sale  and  transfer  the  title,  is  not 
well  founded.  The  statutory  provisions  relating  to  these 
matters  were  evidently  enacted  to  protect  persons  who  had 
occupied  the  premises  as  lessees  prior  to  the  sale.  They 
were  not  designed  to  control,  or  in  any  wise  limit,  the  power 
of  the  board  with  respect  to  the  disposition  of  the  property. 
Provisions  of  this  description  can  never,  on  any  proper  prin- 
ciple of  statutory  construction,  be  taken  as  a  limitation  upon 
the  general  power  given  to  boards  to  sell  property,  unless 
they  are  contained  in  the  sections  of  the  act  granting  the 
power,  and  inserted  therein  as  limitations,  or  unless  the  pro- 
visions relating  to  the  matter  either  expressly,  or  by  necessary 
implication,  restrict  the  general  right  conferred.  We  find 
nothing  in  the  provisions  of  the  statute  which  warrant  any 
such  construction,  or  which  necessarily  imply  a  restriction 
upon  the  power  of  the  board  to  act  in  the  matter.  It  is 
wholly  unnecessary  to  determine  what  remedy  the  lessee 
may  have  either  iis  against  the  purchaser  or  the  board.  It  is 
enough  to  say  that  the  board  exercised  their  power  to  sell 
the  property  according  to  the  statute,  and  that  the  issue 
of  the  patent  raises  the  presumption  that  all  the  steps 
which  must  precede  the  issue  have  been  regularly  and  legally 
taken. 

The  plaintiff  charged  no  such  representations  as  under  the 
law  are  essential  to  entitle  a  plaintiff  to  relief.    The  bill 
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charges  that  prior  to  the  sale  he  stated  and  represented  to 
the  board  that  the  property  was  of  no  greater  value  than 
$12.00  per  acre.  It  is  said  that  the  board,  acting  upon  this 
representation,  placed  this  as  the  minimum  price,  and  pro- 
ceeded to  sell  on  that  basis.  Tynon  succeeded  in  purchas- 
ing the  property  at  this  figure,  while  the  value,  according 
to  the  complaint,  largely  exceeded  this  sum  and  was  not  less 
than  $25.00  per  acre.  Substantially  this  is  what  the  complaint 
contains  as  matters  of  fact  upon  which  to  predicate  the  claim 
for  relief  for  the  fraud  practiced  in  inducing  the  board  to 
sell  at  an  unfair  price.  What  are  called  misrepresentations 
are  simply  statements  of  opinion  as  to  the  value  of  the  pro- 
perty, considered  generally  with  reference  to  its  market 
price,  and  on  which  there  might  be  wide  differences  of  opin- 
ion. It  is  a  matter  about  which  the  vendor  has  as  full  and 
^  ample  knowledge  and  opportunity  for  information  as  are 
possessed  by  the  vendee.  They  did  not  amount,  taken  with 
the  most  libenU  intendment  and  broad  significance,  to  any- 
thing approaching  a  warranty,  and  in  no  manner  were 
brought  within  the  scope  of  the  well-settled  law  on  this  sub- 
ject. 

Without  reference  to  the  insufficiency  of  the  averments 
of  the  bill,  it  sought  no  relief  which  a  court  of  equity  could 
properly  grant.  What  the  plaintiff  asked  was  the  cancella- 
tion of  the  patent  and  the  various  mesne  conveyances  exe- 
cuted by  Tynon  and  his  gi*antees.  These  transfers  are  said 
to  have  been  voluntary,  and  without  a  valuable  considera- 
tion. The  state  would  be  thus  reinvested  with  the  legal  title, 
subject  to  the  obligation,  if  any,  arising  from  the  anteciedent 
sale  to  Tynon.  In  other  words,  the  state  does  not  seek  to 
set  aside  the  sale  which  they  made,  but  simply  attempts  to 
obtain  a  cancellation  of  the  conveyance  or  patent,  in  order, 
apparently,  to  compel  the  board  and  Tynon  to  take  such  ac- 
tion as  they  believe  is  essential. under  the  statute  to  protect 
the  lessee  in  his  improvements,  and  to  secure  to  Baker  their 
value.  There  was  no  allegation  broad  enough  to  warrant 
the  court  to  set  aside  the  sale,  nor  did  the  pleader  ask  that 
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this  be  done.  The  sole  object  of  the  proceeding  was  to  se£ 
aside  the  conveyance,  leaving  the  sale  to  stand.  Manifestly 
no  such  decree  could  be  obtained  without  averments  charg- 
ing that  the  instrument  in  some  one  or  more  particulars 
failed  to  express  the  agreement  and  contract  of  the  parties, 
or  was  too  broad,  or  restricted,  in  the  terms  of  its  grant,  or 
contained  some  covenant,  or  condition,  which  would  operate 
inequitably,  either  against  the  grantor,  or  in  favor  of  the 
grantee.  The  complaint  is  barren  of  any  allegations  of  this 
description.  Since  the  People  did  not  seek  to  set  aside  the 
sale,  and  alleged  nothing  which  warranted  an  attack  upon 
the  instrument,  no  judgment  could  be  rendered  in  favor  of 
the  state. 

The  complaint  stated  no  cause  of  action,  and  the  judgment 
which  sustained  a  demurrer  to  it  was  pi^operly  entered  and 
must  be  affirmed. 

Affirmed. 


■4^**>»- 


McLaughlin  bt  al..  Appellants,  v.  Thompson, 

Appellee. 

1.  Pbospectino  Contbaot—Intebest  acquibbd. 

Two  parties  entered  into  an  agreement  to  do  prospecting  work  which 
contemplated  a  joint  prosecution  of  the  enterprise  until  a  valid  lo- 
cation was  made.  One  quit  the  work  hefore  the  discovery  of  min- 
eral and  the  other  carried  it  on  until  a  discovery  and  a  valid  location 
was  made.  Htldy  that  no  interest  in  the  property  vested  in  him 
who  had  retired,  unless  he  had  provided  therefor  by  an  agreement 
with  the  discoverer. 

2.  Evidence  of  Facts,  not  admissibub  withottt  Pleading. 
Evidence  of  facts  not  pleaded  is  not  admissible,  and  if  admitted  will 

not  support  a  decree. 

3.  Laches. 

A  delay  of  seven  years  to  bring  an  appropriate  action  to  recover  his 
interest  in  a  mining  claim  is  an  equitable  bar  to  an  action,  where 
the  plaintiff  had  failed  to  contribute  labor  or  money  to  the  enter- 
prise, even  if  the  discovery  was  made  by  one  with  whom  he  had  a 
contract  giving  liim  sach  interest. 
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4.  Sams. 

Beasonable  diligence  is  always  necessary  to  move  a  court  of  equity. 

The  strongest  equity  may  be  forfeited  by  laches  or  abandoned  by 

acquiescence* 

Appeal  from  the  Dutriet  Court  of  Pitkin  County. 
The  facts  are  fully  stated  in  the  opmion  of  the  court. 

Messrs.  Wilson  &  Stimson,  Mr.  Clinton  Reei>,  Mr. 
Chas.  S.  Thomas  and  Messrs.  Bryant  &  Leb,  for  the  ap- 
pellants. 

No  appearance  for  the  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

There  is  no  appearance  for  the  appellee.  His  cause  is 
without  equity;  and  he  could  not  have  successfully  sup- 
ported the  decree,  though  judgment  passed  in  his  favor.  In 
the  latter  part  of  November,  1880,  Thompson  and  James 
McLaughlin  started  prospecting  work  on  Smuggler  mountain 
on  a  piece  of  ground  which  they  named  the  Jay  Gould.  The 
agreement  contemplated,  although  it  was  not  thus  directly 
specified,  that  they  should  prosecute  the  work  until  they  could 
make  a  valid  location.  It  will  be  well  to  note  here  two  allege 
tions  in  the  complaint,  one  of  which  may  be  said  to  be  support- 
ed by  the  proof,  and  the  other  to  be  wholly  variant  therefrom. 
The  first  is,  that  Thompson  was  to  assist  in  doing  the  ^^  dis- 
covery work"  on  the  location.  Just  the  extent  to  which 
the  pleader  intended  to  go  by  that  averment  is  not  very  man- 
ifest. It  is  palpably  true  under  the  mining  statutes  that 
work  properly  within  that  description  must  be  continued 
until  there  is  uncovered  a  vein  or  deposit  of  mineral.  It  is 
not  an  unfair  construction  of  the  pleading  to  take  the  allegiir 
tion  as  intended  to  be  broad  enough  to  embrace  whatever 
under  the  mining  statutes  would  be  included  in  this  term. 
Under  this  construction,  then,  the  plaintiff  averred  that  he 
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and  McLaughL'n  agreed  to  sink  the  discovery  shaft  to  min- 
eral and  thereby  make  a  valid  location.  This  allegation  seems 
to  be  fairly  within  the  purview  of  Thompson's  own  testi- 
mony, and  to  be  substantially  supported  by  the  evidence. 
There  is  another  aveiment  about  which  so  much  cannot  be 
said.  Generally  it  states  that  by  the  terms  of  the  agreement 
McLaughlin  was  to  do  Thompson's  share  of  the  assessment 
work  until  he  should  dispose  of  his  intei*est.  This  is  totally 
unsuppoi-ted  by  the  testimony.  It  will  be  observed  that  this 
part  of  the  alleged  agreement  does  not  necessarily  exclude 
the  idea  that  Thompson  remained  obligated  to  do  his  part  of 
that  discovery  work  which  must  precede  a  valid  location. 
This  much  he  is  bound  to  do  by  the  contract  as  he  states  it, 
and  by  the  terms  of  it  according  to  his  own  evidence.  This 
is  an  important  consideration,  on  the  hypothesis  which  will 
be  subsequently  stated,  that  there  was  an  absolute  failure  to 
acquire  any  title  which  McLaughlin  was  bound  to  protect, 
even  under  the  agi-eement  to  do  the  annual  labor,  had  that 
l)art  of  the  conti-act  been  sustained  by  sufficient  proof.  The 
work  was  continued  on  the  claim  until  about  election  time 
in  November,  when  Thompson  left  Aspen  and  went  to  Lead- 
ville.  At  this  time  the  discoveiy  shaft  had  been  sunk  some 
distance  in  the  wash,  probably  somewhere  l^tween  25  and 
40  feet.  At  this  time  Thompson  ceased  to  do  work,  or  to 
contribute  to  the  expense  of  it,  and  this  situation  gives  rise 
to  one  of  the  controversies  in  the  case.  To  overcome  the 
very  apparant  legal  difficulty  respecting  his  title.,  he  testified 
at  the  trial  that  the  agreement  between  him  and  McLaughlin 
was,  that  McLaughlin  should  take  up  the  work  at  the  point 
which  he  had  reached  when  the  contract  was  made,  and  sink 
the  shaft  to  mineral  for  a  half  interest  in  that  very  shadowy 
thing,  a  mining  location  without  any  discovery.  Under  the 
pleadings  he  was  not  entitled  to  make  proof  of  any  such 
agreement  He  had  not  averred  it  and  he  should  not  have 
been  allowed  to  prove  it.  There  was  no  application  made  to 
amend  the  complaint  to  correspond  with  the  proof,  and  the 
case  stands  with  a  decree  entered  upon  testimony  which  could 
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not  have  been  legitimately  offered  under  the  pleadings.  But 
the  case  in  this  aspect  was  not  so  supported  by  testimony  as 
to  entitle  the  plaintiff  to  a  decree.  It  was  directly  disputed 
by  the  defendant  McLaughlin,  whose  denial  was  supported 
by  the  whole  conduct  of  the  plaintiff.  It  is  probably  true 
that  this  court  would  be  indisposed,  in  opposition  to  the  find- 
ing of  the  court  in  regard  to  the  facts,  to  disturb  the  decree 
because  it  was  not  in  its  judgment  supported  by  the  evidence. 
Since  the  cause  must  be  reversed  on  other  grounds,  the  error 
committed  in  rendering  a  decree  upon  evidence  which  con- 
tradicted the  case  as  the  plaintiff  laid  it,  justifies  the  court 
in  stating  that  in  its  judgment  this  part  of  the  plaintiff's  con- 
tention is  entirely  unsupported.  But  for  this  reluctance  to 
distui'b  the  findings  of  a  trial  court  upon  the  evidence,  the 
reversal  would  be  put  upon  this  naked  proposition,  viz.: 
That  at  the  time  Thompson  quit  work  on  the  claim  in  No- 
vember, 1880,  there  had  been  no  discovery  of  minei-al,  and 
since  he  failed  to  continue  the  pix)secution  of  his  discovery 
work  to  mineral,  or  to  contribute  thereto,  no  subsequent  dis- 
covery and  valid  location  by  the  labor  of  his  original  partner, 
without  contribution  from  him,  or  some  agreement  with  re- 
gard to  it,  could  enure  to  his  benefit.  It  is  a  veiy  common 
notion  among  prospectors  in  this  country,  that  if  they  sink  a 
shaft,  which  they  call  a  discovery  shaft,  to  a  depth  of  more 
than  ten  feet,  and  put  up  their  stakes,  they  acquire  thereby 
some  sort  of  an  interest  in  the  public  domain,  although  with- 
in the  limits  of  their  shaft  or  cut,  there  may  be  no  indications 
whatsoever  of  a  vein  or  mineral  deposit,  and  work  has  ceased. 
Whatever  may  be  the  comity  in  respect  of  this  matter  among 
miners  and  prospectors,  as  a  matter  of  law  such  a  location  is 
absolutely  worthless  for  any  purpose.  It  is  equally  true 
that  if  two  men  enter  into  a  prospecting  agreement  which 
provides  for  their  joint  prosecution  of  the  labor,  in  law  this 
agreement  will  be  taken  to  include  the  continuance  of  the 
work  until  a  valid  location  is  made  on  a  legal  discovery. 
Should  one  of  the  prospectors  quit  the  work,  and  the  other 
one  continue  until  he  finds  a  vein,  the  reward  is  his,  and  in 
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it  the  laggard  will  have  no  interest,  unless  he  has  provided 
therefor  by  an  agreement  with  the  diligent  partner. 

Since  this  position  is  predicated  upon  a  disagreement  with 
the  trial  court  as  to  the  evidence,  the  judgment  will  not  be 
rested  solely  on  this  proposition.  There  is  another  princi- 
ple of  equity  jurispi-udence  which  is  equally  conclusive  upon 
the  plaintiff's  rights.  The  doctrine  of  laches  and  its  conse- 
quences is  as  well  established  as  any  other  rule  in  equity. 
It  is  not  often  that  a  case  comes  before  a  court  which  so 
emphatically  demands  the  application  of  the  principle  as 
the  one  under  consideration.  Thompson  quit  work  early 
in  November,  1880.  He  returned  to  Aspen  in  the  spring 
of  1881  and  remained  through  the  summer.  Before  he  got 
back,  McLaughlin,  who  had  continued  the  work  during  his 
absence,  completed  the  location  and  filed  his  location  cer- 
tificate. During  Thompson's  stay  McLaughlin  was  engaged 
in  sinking  the  shaft.  The  date  of  the  actual  finding  of 
mineral  is  not  veiy  clear.  At  all  events  the  location  cer- 
tificate was  on  record,  and  did  .  not  contain  the  name  of 
Richard  Thompson.  McLaughlin  carried  on  the  work  in 
conjunction  with  Markell  while  Thompson  was  in  Aspen. 
The  shaft  was  sunk  upwards  of  one  hundred  feet,  and  a  drift 
of  about  fifty  feet  was  run  from  the  bottom  of  it,  and  in 
many  ways  there  were  indications  of  a  very  vigorous  prose- 
cution of  the  enterprise,  and  the  expenditure  of  considerable 
money  on  the  part  of  those  in  possession.  Thompson  paid 
no  attention  to  it,  manifested  no  interest  in  the  matter,  made 
no  assertion  of  any  claim  or  right  with  respect  to  the  pnip- 
eity,  and  in  many  ways  failed  to  do  those  things  which  any 
miner  would  have  done  if  he  thought  he  still  retained  an  in- 
terest in  the  claim.  In  the  fall  of  1881  he  left  Aspen  and 
did  not  return  until  July,  1888.  During  all  this  time  he 
gave  no  heed  to  the  property,  paid  no  part  of  the  expenses 
of  the  location  and  development,  and  contributed  nothing 
whatever  towards  the  annual  labor  required  by  the  mining 
statutes.  It  is  true  that. in  his  complaint  he  sought  to  avoid' 
the  great  force  of  this  neglect  by  an  averment  which  put  the 
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burden  of  doing  the  entire  work  on  McLaughlin.  He  did 
not  prove  it,  nor  did  he  offer  any  evidence  whatever  to  sup- 
port this  allegation.  This  fact  may  then  be  taken  to  the 
extent  of  its  fullest  significance  as  bearing  upon  the  matter 
of  the  laches.  By  the  joint  efforts  of  McLaughlin  and  Mar- 
kell  the  location  seems  to  have  been  developed  by  the  dis- 
covery of  mineral  into  a  valid  mining  claim.  They  applied 
for  a  patent  in  1883  and  obtained  a  receiver's  receipt.  These 
proceedings  did  not  stir  Thompson  to  the  assertion  of  his 
rights  and  he  did  nothing  uutil  he  filed  this  bill  in  Septem- 
ber, 1888,  for  the  specific  performance  of  his  alleged  con- 
tract. There  were  sundry  complications  about  the  title^ 
springing  from  a  transfer  which  had  been  made  by  McLaugh- 
lin to  Ottawa  Brown.  Nothing  will  be  gained  by  either 
stating  or  discussing  the  effect  of  the  conveyance,  or  the  in- 
terest acquired  by  it,  since  the  general  finding  will  leave  her 
rights  and  those  of  McLaughlin  to  be  settled  inter  partes. 

Reasonable  diligence  is  always  necessary  to  incite  the  ac- 
tivity of  a  court  of  equity.  "  The  strongest  equity  may  be 
forfeited  by  laches  or  abandoned  by  acquiescence."  When- 
ever a  party  desires  to  enforce  an  equitable  intei*e8t  in  prop- 
erty so  fluctuating  and  uncertain  in  value  as  a  mining  claim, 
he  must  be  careful  to  avoid  an  unreasonable  delay.  The 
true  doctrine  in  these  cases  was  very  fully  and  accurately 
expressed  in  an  able  opinion  by  the  present  Chief  Justice  of 
the  supreme  court,  and  re-announced  in  the  latter  opinion 
of  De  Mares  v,  Gilpin^  infra.  It  need  not  be  restated  nor 
would  it  be  profitable  to  discuss  the  reasons  supporting  the 
principle.  The  facts  of  the  present  controversy  compel  a 
rigid  and  unhesitating  application  of  the  rule.  Thompson 
slept  upon  his  rights  for  such  a  length  of  time  that  he  can- 
not be  permitted  to  come  into  a  court  of  equity  and  ask  a 
decree :  Cheat  West  Mining  Co,  v.  Woodmas^  of  Alston  Min- 
ing Co,^  14  Colo.  90 ;  De  Mares  v.  QHpinj  16  Colo.  76. 

Any  ftirther  citation  of  authorities  on  this  subject  would 
be  useless,  since  these  two  cases  fully  express  the  law  on  this 
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subject.     The  plaintiff  may  not  recover,  either  under  the  case 
as  he  made  it,  or  under  the  proofs  concerning  his  delay. 

The  case  is  reversed  and  remanded,  with  directions  to  the 
court  below  to  enter  a  decree  in  conformity  with  this  opinion. 

Severaed. 
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SuLUVAN,  Appellant,  v.  Leer,  Appellee. 

1.  Spxcific  Pebfobmance,  when  decbebd. 

Speelflc  performance  of  a  contract  to  convey  real  estate  will  be  decreed 
only  when  the  contract  is  clear  and  is  established  beyond  question, 
and  even  then  it  rests  largely  in  the  discretion  of  the  court. 

8.  Same — ^Adequacy  of  Remedy  at  Law. 

A  court  of  chancery  has  jurisdiction  to  decree  the  performance  of  a 
contract  to  conyey  real  estate,  regardless  of  the  adequacy  of  an  ac- 
tion at  law. 

8,  AeENCY—EviDENCE  OF  AUTHOBrTY. 

To  bind  the  principal  to  execute  a  conveyance  of  real  estate,  the  au- 
thority of  the  agent  to  make  the  sale  must  be  established.  Such 
authority  need  not  be  under  seal — ^need  not  be  contained  in  a  single 
instrument — may  be  deduced  from  letters  and  telegrams,  but  it  is 
Indispensable  that  the  agency  and  authority  be  established. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
The  facts  are  fully  stated  in  the  opinion  of  the  court. 

Mr.  C.  D.  May,  for  appellant. 
Mr.  J.  A.  Bentley,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Appellee,  a  nonresident,  was  the  owner  of  a  property  on 
Champa  street  in  the  city  of  Denver.  One  W;  H.  Clise 
was,  and  for  some  time  had  been,  her  agent  to  collect  rents 
and  attend  to  the  property.  From  some  time  in  1887  to 
April  27th,  1889,  appellee  and  her  agent,  Clise,  had  had  in- 
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definite  correspondence  in  regard  to  the  sale  of  the  property. 
On  the  last  date  the  following  contract  or  memorandum  of 
sale  was  made,  executed  and  delivered  by  Clise  to  appel- 
lant : — 

*^  Received  this  twenty-seventh  day  of  April,  A.  d.  1889, 
from  A.  B.  Sullivan,  of  the  city  of  Denver,  Arapahoe  coun- 
ty, Colorado,  the  sum  of  one  thousand  ($1,000)  dollars  in 
part  payment  for  the  purchase  of  lots  seven  (7)  and  eight 
(8),  block  one  hundred  and  thirty-one  (131),  East  Denver, 
Arapahoe  county,  Colorado,  which  the  undersigned  agrees 
to  sell  and  the  naid  A.  B.  Sullivan  agrees  to  buy  on  the  fol- 
lowing terms,  viz. :— The  total  purchase  price  for  said  lots  is 
the  sum  of  seventeen  thousand  ($17,000)  dollars,  of  which 
one  thousand  ($1,000)  dollars  is  paid  down  on  signing  there- 
of, and  the  balance,  sixteen  thousand  ($16,000)  doUara,  is  to 
to  be  {laid  when  a  good  and  sufficient  warranty  deed,  prop- 
erly executed,  shall  be  delivered,  title  to  be  perfect  and  free 
from  incumbrances,  and  a  complete  abstract  of  title,  show- 
ing good  title,  to  be  furnished  by  the  undersigned ;  the  un- 
dersigned agrees  to  show  good  title  and  deliver  deed  as 
aforesaid  within  ten  days. 

"J.  M.  M.  Leeb. 
"  By  W.  H.  Clise,  Agent." 

On  the  3d  of  May  appellee  arrived  in  Denver,  and  in  a 
day  or  two  refused  to  make  the  sale  under  the  contract,  re- 
fused to  receive  the  $1,000  from  Clise,  and  on  tender  being 
made  refused  to  receive  the  remaining  $16,000,  and  to  con- 
vey the  property. 

This  was  a  suit  to  compel  specific  performance. 

In  every  case  where  suit  is  brought  to  enforce  the  specific 
performance  of  a  contract,  the  contract  must  be  clear  and 
established  beyond  question,  and  even  then  the  granting  or 
refusing  of  it  rests  largely  in  the  discretion  of  the  court. 
No  general  rule  can  be  or  has  been  adopted. 

It  is  said  in  Story's  Eq.  Juris.,  §  742 : — "  The  exercise  of 
the  whole  branch  of  equity  jurisprudence  respecting  the 
rescission  and  specific  performance  of  contracts,  is  not  a 
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matter  of  right  in  either  party,  but  it  is  a  matter  of  discre- 
tion in  the  court  •  •  ♦  which  withholds  or  grants  relief 
according  to  the  circumstances  of  each  particular  case.'* 
And  see  Oity  of  London  v.  Nash^  1  Yes.  13 ;  Underwood  v. 
Hitcheox^  1  Ves.  279 ;  Clowes  v.  Higginson^  1  V.  &  B.  527  ; 
St.  John  V.  Benedict,  6  John.  (N.  Y.)  Chy.  111. 

It  was  formerly  universally  held  that  specific  performance 
would  not  be  decreed  where  the  remedy  at  law  was  adequate 
and  a  party  could  be  compensated  in  damages.  See  Fry  on 
Spec.  Perform.,  §§  10,  12 ;  Dketegot  v,  London  Assn.  Co.^ 
1  Atkyns,  547 ;  Rose  v.  Clarke,  1  Young  &  Coll.  534 ;  Adair 
V.  Winchester,  7  Gill  &  J.  114;  Redmond  v.  Dickerson^  1 
Stock.  (N.  J.)  507;  Bonebrightv.  Pease,  8  Mich.  818. 

But  in  later  years  courts  have  departed  from  the  rule  as  stat- 
ed, and  where  land  is  the  subject  of  the  controversy  the  juris- 
diction of  a  court  of  chancery  to  decree  specific  performance 
appears  to  be  well  established,  regardless  of  the  adequacy 
of  an  action  at  law.  See  8  Pom.  Eq.  Juris.,  §  1402,  and 
cases  cited. 

But  it  still  rests  in  the  discretion  of  the  court,  controlled  by 
fixed  rules ;  one  of  which  is,  that  the  contract  must  be  in  its 
nature  and  incidents  entirely  unobjectionable.  In  this  in- 
stance there  was  no  abuse  of  the  discretion,  and  the  court 
was  warranted  in  refusing  the  decree  and  relegating  the  plain- 
tiff to  an  action  at  law. 

Aside  from  these  considerations,  the  appointment  of  Clise 
as  agent  to  sell,  and  his  authority  to  sell  and  bind  appellee 
to  convey,  were  not  satisfactorily  established.  The  court 
may  have  found  that  no  competent  agency  was  created,  and 
in  that  conclusion  this  court  can  agree ;  and  that  being  a 
fundamental  defect,  effectually  prevented  appellant  from  ob- 
taining any  redress  from  appellee  in  equity  or  at  law,  re- 
gardless of  the  questions  discussed  above. 

The  evidence  i*elied  upon  by  the  plaintiff  to  establish  the 
agency  was  nearly  entirely  the  letters  and  telegrams  of  the 
respective  parties  running  through  two  years,  most  of  the 
letters  pertaining  to  accounts  and  other  business  mattei*s  in 
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which  the  question  of  sale  is  mentioned  incidentally.  On 
July  5, 1887,  Clise,  in  a  letter,  forwaiding  rent  and  state- 
ment of  account,  said,  ^*  I  have  not  been  able  as  yet  to  sell 
your  property.  Real  estate  is  always  slack  during  warm 
weather.  I  think  by  fall  it  will  rise  again.  In  the  mean 
time,  will  do  all  I  can  to  make  sale."  Appellee  answered 
August  3, 1887,  not  referring  in  any  manner  to  a  sale.  In 
a  letter  of  January  21, 1888,  from  appellee,  she  asks,  ^^  Do 
you  think  there  will  be  any  chance  of  my  selling  the  house 
next  spring?  How  is  real  estate, — ^is  it  dull  there  now?" 
Sometime  in  February,  1888,  Clise  telegraphed  an  offer  of 
$15,000,  $3,000  cash,  balance  time,  which  was  declined,  and 
the  following  sent  by  appellee  to  Clise:  "Offer  only  for 
$16,000,  and  one  half  down."  In  a  letter  from  Clise  to  ap- 
pellee of  March  6,  1888,  he  says  at  the  close  of  an  account^ 
ing :  "  Hope  to  sell  your  house  one  of  these  days.  The  offer 
I  telegraphed  you  of  $15,000  was  the  best  offer  the  party 
would  make."  In  appellee's  answer  to  Clise  of  March  15th, 
she  says,  inter  alia :  "I  am  in  no  particular  hurry  to  sell  un- 
til I  can  get  my  price,  and  will  not  wait  over  two  yeara  for 
payment  and  require  10  per  cent  *  •  *.  If  you  happen  to 
get  a  chance  to  aell^  notify  me  and  I  will  come  on.  I  consider 
that  the  6e«^"  On  March  29th,  she  wrote  that  she  had  re- 
ceived a  letter  in  which  she  was  informed  the  property  was 
worth  $17,000,  and  adds,  "  But  have  decided  to  wait  until 
I  can  get  $16,000  cash  outside  of  the  loan."  The  property 
was  encumbered  to  the  extent  of  $1,000.  On  April  9th, 
Clise  wrote,  "It  may  be  your  property  can  be  sold  for 
$16,000,  but  out  of  it  you  will  have  to  pay  a  regular  com- 
mission. *  *  *  The  commission  would  be  at  $16,000,  $462.60, 
so  I  would  like  to  know  whether  to  sell  or  not.  Duiing  the 
warm  weather  real  estate  will  be  dull,"  etc.  To  which  she 
responded,  April  17, 1888,  "  I  don't  feel  as  though  I  ought 
to  take  less  than  $16,600,  the  commission  amounts  up  so. 
If  I  wait  another  year  I  may  get  my  price.  If,  however, 
you  can  get  me  $16,000,  outside  of  the  commission,  tlie 
property  is  for  sale."    And  on  April  21st,  he  writes,  "  I  note 
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what  you  say  about  the  sole  of  your  house  and  two  lots.  I 
will  try  to  sell  for  the  amount  you  name,  $16,000  net  to  you. 
I  doubt  my  ability  to  sell  at  that  figure.'*  Then  nothing  oc- 
curs in  the  correspondence  in  regard  to  a  sale  until  August 
IS,  1888,  when  Clise,  incidentally,  expresses  regret  that  ap- 
pellee had  not  sold  at  $16,000  when  she  could.  The  next 
allusion  to  a  sale  of  any  importance  occurs  in  a  letter  of  ap- 
pellee of  March  SO,  1889,  where  she  says,  '^  I  will  be  in  Den- 
ver last  of  April  or  first  of  May — wish  you  would  have 
a  purchaser ;  think  I  ought  to  get  $17,000  for  the  house,  as 
there  is  quite  a  boom  in  Denver  real  estate  and  prices  are 
high  this  spring.*'  The  next  is  a  telegram  from  Clise  of 
April  20th,  where,  notwithstanding  appellee's  letter  of  a 
month  previous  putting  the  price  at  $17,000,  and  stating  that 
she  would  be  in  Denver  about  that  time,  he  says,  ^^  Lot  sold 
for  $16,000  cash.  Mailed  you  deed  for  signing  to-day."  To 
iprhich  she  replied  April  24th,  ^^Wont  sell  for  less  than 
$17,000— be  there  May  1st,"  and  on  May  Sd,  the  day  of  her 
arrival,  Clise  telegraphed,  ^^  Sold  property  $17,000  to  A.  B. 
Sullivan,  Saturday  27th,"  which  she  did  not  get  until  after 
the  contract  was  repudiated. 

This  embi*aces  all  the  evidence  which  would  tend  to  estab- 
lish an  agency  to  bind  the  principal  by  the  written  document. 
Great  latitude  was  allowed  appellant  in  his  attempt.  Much 
of  the  testimony  had  no  relevancy  to  the  transaction.  The 
only  evidence  that  can  be  considered  is  first  letter  of  appel- 
lee of  March  80th.  By  it  no  power  to  sell  for  $17,000  is 
given  nor  is  a  definite  price  fixed, — says,  ^^ Think  /ought  to 
get  $17,000," — at  the  same  time  informs  him  that  she  will 
be  in  Denver.    **  Wish  you  would  have  a  purchaser." 

In  the  telegram  she  says  she  wont  sell  for  less  than  $17,000, 
^be  there  May  1st."  This  fixes  no  price,  confers  no  author- 
ity to  sell,  but  keeps  it  in  abeyance  until  her  arrival.  Why, 
on  the  eve  of  her  arrival,  it  becomes  necessary  to  sell  and 
close  the  sale  by  a  written  agi*eement  is  left  to  conjecture. 
No  reason  or  exigency  was  shown.  Elaborate  and  carefully 
Vol.  11—10 
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prepared  briefs  and  arguments  are  filed  by  appellant  upon 
the  different  propositions  discussed. 

We  can  find  no  appointment  of  Clise  as  an  agent  to  sell, 
either  generally,  at  his  own  discretion,  or  at  a  fixed  price — 
no  authority  to  make  a  sale.  Taking  all  the  miscellaneous 
evidence  introduced  to  establish  the  agency  and  we  can  find 
nothing  in  the  way  of  an  appointment  or  authorization.  To 
bind  the  principal  in  writing  or  by  parol  to  execute  a  con* 
veyance,  the  authority  of  the  agent  to  make  the  sale  must  be 
established.  Such  an  authority  need  not  be  under  seal — 
need  not  be  contained  in  a  single  instrument — ^may  be  de- 
duced from  letters  or  telegrams,  but  it  is  indispensable  that 
the  agency  and  authority  be  established  and  a  clear  and  un- 
equivocal appointment  of  the  agent  shown.  In  this  case 
the  agent  was  not  ordered  or  authorized  to  make  and  con- 
clude a  sale  at  any  price  or  upon  any  terms,  whatever.  The 
power  to  adopt  or  i-eject  any  proposition  was  retained  by  the 
principal  and  postponed  until  her  arrival ;  hence,  the  author- 
ity of  a  pi*operly  constituted  agent  to  execute  a  writing  of 
the  character  shown,  is  not  involved. 

The  decree  refusing  a  decree  for  specific  performance  and 
dismissing  the  bill  will  be  affirmed. 

Affirmed* 
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BoHM,  Appellant,  v.  Hoffbr,  Appellbe. 

1.  Bxcedent's  Debt,  when  chaboeablb  to  Wmow. 

A  widow  of  a  deceased  debtor  can  be  made  liable  for  his  debt  only  by 
an  assumption  thereof  and  an  absolute  promise,  upon  a  considera- 
tion, to  pay  it,  or  by  reason  of  her  succeeding  to  the  estate  of  her 
husband  and  failure  to  pay  the  debt. 

2.  Statute  of  Fbauds. 

Mrs.  B.,  who  on  account  of  the  illness  of  her  husband  was  attending  to 
his  business,  wrote  to  his  creditor  the  following  letter: — ''Mr. 
Hoffer.  You  will  find  enclosed  fifty  dollars,  all  I  can  raise  at  present. 
I  hope  to  be  able  to  give  you  more  very  soon.  Please  give  me  credit, 
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«nd  obUge.  Mr.  Bohm  Ib  home  siok.  Mary  Bohm."  Held,  that  the 
letter  waft  inftufficientt  under  the  Btatate  of  frauds,  to  bind  her  to 
the  payment  of  her  husband* 8  debt. 

Appeal  from  the  County  Court  of  Arapahoe  County. 
Thb  case  is  fully  stated  io  the  opinion  of  the  court 

Mr.  John  L.  Jerome,  for  appellant. 

Mr.  E.  P.  Harman,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

John  6.  Hoffer  in  1885,  and  some  time  previous,  was  eon- 
ducting  the  business  of  a  retail  butcher  in  the  city  of  Denver 
as  agent  of  a  sister-in-law,  the  appellee* 

Prior  to  March,  1885,  Charles  Bohm,  husband  of  Mary 
Bohm,  was  living  and  the  head  of  a  family  of  four  or  five 
persons.  He  had  been  dealing  with  appellee  with  an  open 
unsettled  account  running  from  January  1, 1888.  On  the 
6th  of  March,  Charles  Bohm  was  sick,  and  the  wife  sent  to 
appellee  $50,  with  the  following  note  : 

^^  Mr.  Hoffer. — ^You  will  please  find  enclosed  fifty  dollars, 
all  I  can  raise  at  present.  I  hope  to  be  able  to  give  you  more 
very  soon.    Please  give  me  credit,  and  oblige, 

'^  Maby  Bohm. 

**•  Mr.  Bohm  is  home  sickf' 

The  $50  was  cradited  on  the  account  of  Charles  Bohm. 
Shortly  after,  the  date  not  shown,  probably  about  May  1st, 
Mr.  Bohm  died.  Dealing  was  continued  with  appellee  until 
May  1st,  when  there  was  an  unpaid  balance  on  the  account 
of  Charles  Bohm  of  $195.28. 

This  claim  does  not  appear  to  have  been  filed  against  the 
estate  of  Charles  Bohm,  nor  any  attempt  made  to  collect  it. 
About  two  years  after  the  death  of  the  husband,  the  wife 
died,  and  subsequently  the  claim  was  filed  against  her  estate 
and  allowed — remaining  unpaid,  this  suit  was  brought.  A 
trial  was  had  and  judgment  for  $195.28. 
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The  judgment  cannot  be  sustained.  It  was  clearly  the 
debt  of  Charles  Bohra,  and  should,  if  enforced  at  all,  have 
been  collected  from  his  estate.  She  could  only  be  made  lia- 
ble by  an  assumption  of  the  debt  and  an  absolute  promise  to 
pay  it,  or  by  reason  of  her  succeeding  to  the  estate  of  the 
husband  and  failing  to  pay  the  debts.  It  was  not  shown  that 
the  widow  succeeded  to  any  property  of  the  husband,  conse- 
quently, we  must  infer  that  the  judgment  was  based  upon 
a  supposed  assumption  of  the  debt,  and  a  promise  to  pay  by 
Mrs.  Bohm,  predicated  upon  the  note  above,  written  by  the 
wife  while  the  husband  was  sick.  That  is  insufficient.  It  is 
true  she  writes  of  it  as  her  own  individual  matter,  but  in 
reference  to  a  claim  not  against  her,  but  the  husband  to 
whose  business  she  was  attending  during  his  illness.  It  is 
not  shown  that  she  at  that  time  was  doing  any  business  or 
had  any  property,  or  that  she  had  in  any  way  assumed  the 
jdebt,  or  had  been  required  to,  nor  is  any  consideration  shown 
to  have  passed.  An  assumption  of  it,  to  be  obligatory,  must 
have  recognized  it  as  having  been  the  former  debt  of  the  hus- 
band, and,  as  such,  a  promise  to  pay  it  upon  an  expressed 
consideration.  The  hasty  note  is  insufficient  under  the  stat- 
ute of  frauds.  There  is  nothing  in  it  to  connect  the  wife 
with  the  transactions  of  the  husband  and  appellee.  For  all 
that  appears  upon  the  face  of  it,  it  might  have  been  in  regard 
to  another  matter — ^a  transaction  of  her  own. 

There  being  no  other  evidence  to  cliarge  the  estate,  the 
judgment  must  be  reversed  and  cause  remanded. 

Reverted. 
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1.  Aonoir  to  quist  Titlb.  |j5^  5^1' 

The  Giyil  Code,  seo.  255,  whioh  provides  for  action  by  one  In  possession 
of  land  by  himself  or  tenant  "  against  any  person  who  claims  an 
estate  therein  adverse  to  him,  for  the  purpose  of  determining  such 
adverse  claim,*'  does  not  authorize  an  action  by  one  who  has  con- 
veyed the  legal  title  to  the  land,  but  retains  possession  thereof. 

8.  PLXABIHe. 

A  complaint  to  rescind  a  conveyance  on  the  ground  that  the  stock  of 
goods  taken  in  consideration  therefor  was  not  as  represented, 
which  shows  that  the  goods  were  delivered  to  the  plaintiff  as 
agreed,  but  fails  to  state  when  the  fraud  was  discovered,  or  that  the 
goods  were  returned  or  tendered  to  the  defendant,  is  bad  on  gen- 
eral demurrer. 

Z.  BbSCIBSION  of  DXBB  fob  FBAJTD — JjTMirATlOS. 

A  complaint  filed  in  July,  1887,  to  rescind  a  deed  made  in  Septem- 
ber, 1883,  on  the  ground  of  fraud,  which  does  not  show  when  the 
fraud  was  discovered,  is  barred  by  Gren.  Stats.,  sec.  2174,  which  pro- 
vides that  "  Bills  for  relief  on  the  ground  of  fraud  shall  be  filed 
within  three  years  after  the  discovery  by  the  aggrieved  party,  of 
the  facts  constituting  such  fraud,  and  not  afterwards.*' 

Appeal  from  the  District  Court  of  Atapahoe  County. 

Appbllant  was  plaiotiff  below.  The  suit  was  brought 
for  equitable  relief  on  the  following  facts  alleged  in  the  com- 
plaint : — 

That  on  September  8,  1888,  plaintiff  was  the  owner  of 
certain  lots  in  the  city  of  Denver  and  in  possession  of  them, 
and  at  the  time  of  bringing  suit  was  still  in  possession,  never 
having  resigned  it.  That  the  defendants  claim  an  estate  or 
interest  in  the  property  adverse  to  plaintiff.  That  the  de- 
fendants have  no  right,  title  or  interest  whatever  in  the  prop- 
erty. That  on  the  8d  day  of  September,  1888,  Pogue 
represented  to  plaintiff  that  he  was  the  owner  of  a  stock  of 
hardware  stored  in  the  city  of  Richmond,  state  of  Indiana, 
of  a  good  merchantable  quality,  manufactured  from  good  mate- 
rial, and  of  the  quality  then  in  use,  worth  915,000,  which  he 
wished  to  exchange  for  the  lots.    That  he  gave  plaintiff  au 
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inventory  of  the  goods.  That  the  plaintiff,  relying  upon 
such  statements,  made  the  exchange,  and  on  the  date  men- 
tioned conveyed  the  property  by  deed  to  Pogue.  That  on 
some  blank  date  the  goods  were  shipped  to  Denver  **  and 
were  delivered  to  plaintiff  in  camideratian  of  the  coiweyanee 
aforewid^^  That  all  the  representations  of  Pogue  were  false 
and  fraudulent.  That  the  goods  were  not  of  good  quality, 
were  not  merchantable,  were  of  poor  material,  and  that  many 
of  the  goods  contained  in  the  inventory  wei*e  missing.  That 
he  discovered  these  facts  on  the  11th  of  October,  1883, 
which,  though  not  definitely  stated,  appears  to  have  been 
some  time  after  the  delivery  and  acceptance  of  the  stock. 
That  on  the  date  last  mentioned,  he  notified  Pogue  and  Brad- 
bury ^^  that  the  contract  was  rescinded  and  then  and  there 
offered  to  Pogue  to  return  the  hardware,  and  demanded  a 
reconveyance  of  said  *  *  •  lots  *  *  ♦  and  that  said  Pogue 
refused  to  receive  the  said  stock  of  goods  and  make  said 
conveyance."  That  afterwards,  on  the  10th  of  November, 
1883,  Pogue  conveyed  the  property  to  W.  H.  Bradbury; 
that  no  considenition  passed.  That  Bradbury  had  full 
knowledge  of  all  the  facts  and  circumstances.  That  Brad- 
bury was  the  agent  of  Pogue  and  assisted  him  in  peipetrating 
the  fraud,  etc.  That  in  January,  1884,  Bradbury  conveyed 
two  of  the  lots  to  the  Randolph  Land  &  Stock  Company ; 
that  such  conveyance  was  without  consideration,  with  full 
knowledge  of  the  facts  and  void. 

Prayer  that  the  deeds  from  plaintiff  to  Pogue,  from  Pogue 
to  Bradbury,  and  from  Bradbury  to  the  Randolph  Company, 
be  declared  fraudulent  and  void,  and  that  each  of  the  par- 
ties be  required  to  convey  to  the  plaintiff,  and  for  an  injunc- 
tion, etc. 

A  demurrer  was  filed  to  the  complaint,  first,  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of 
action ;  second,  that  the  complaint  showed  upon  its  face  that 
it  was  a  bill  for  relief  on  the  ground  of  fraud,  and  that  the 
alleged  fraud  was  discovered  on  the  11th  of  October,  1883, 
and  that  the  bill  of  complaint  was  not  filed  until  July  27, 
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188T,  more  titan  three  years  after  the  discoveiy  of  the  fraud. 
The  denmrrer  was  sustained  and  an  appeal  taken. 

Mr.  Platt  Rogebs  and  Messrs.  Boss  &  Deweese,  for 
appellant. 

Messrs.  Wolcott  &  VAXiiS,  for  appellees. 

Reed,  J.,  after  stating  the  facts  delivered  the  opinion  of 
the  court. 

Two  questions  are  presented  for  determination. 

First. — ^Does  the  complaint  state  facts  sufficient  to  consti- 
tute a  cause  of  action  ? 

Second. — Was  the  suit  barred  by  the  statute  of  limita- 
tions? 

Preliminary  to  the  discussion  of  either  question  it  appears 
necessary  to  determine  the  character  of  the  suit.  Appellant 
at  the  outset  declares  it  to  be  one  brought  under  chap.  22, 
Code  of  1887,  of  Actions  to  Quiet  Title,  and  the  brief  and 
argument  are  based  upon  that  supposition.  Appellees  re- 
gud  it  as  a  suit  to  rescind  a  contract  because  of  fraud  in  ob- 
taining the  title. 

By  sec.  255  of  the  Civil  Code  it  is  provided,  '^  An  action 
may  be  brought  by  any  person  in  possession  by  himself  or  his 
tenant,  of  real  property  against  any  person  who  claims  an  es- 
tate therein  adverse  to  him  for  the  purpose  of  determining 
such  adverse  daim,  estate  or  interestJ*^ 

The  possession  of  I'eal  property  is  in  all  cases  supposed  to 
follow  a  conveyance  of  the  legal  title  unless  retained  for  a 
given  time  by  contract  of  the  parties.  There  does  not  appear, 
in  this  case,  to  have  been  any  contract.  What  the  character 
of  the  possession  was  is  not  disclosed.  Had  the  property 
been  improved  it  would  probably  have  been  so  stated,  and 
the  same,  had  it  been  in  any  way  actually  occupied  by  ap- 
pellant. If  vacant,  constructive  possession  passed  to  the 
grantee  by  the  conveyance.     We  do  not  think  cases  of  ttiia 
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kind  wei-e  contemplated  by  the  legislatoie  or  come  within 
the  purview  of  the  statute.  To  maintain  an  action  the  posses- 
sion must  be  based  upon  some  title,  and  asserted  upon  some 
legal  right  to  the  possession.  A  wrongful  possession  illegal- 
ly retained,  by  the  grantor  of  real  property  to  which  he  has 
conveyed  the  fee,  cannot  be  regarded  as  the  possession  in- 
tended by  the  Code,  nor  can  the  grantor,  after  conveying 
the  legal  title,  successfully  claim  that  such  title  is  adverse ; 
the  possession  may  be  adverse  but  the  title  is  in  privity. 
The  title  of  the  grantee,  so  far  as  appears,  was  the  only  legal 
title.  What  legal  title  the  grantor  had,  passed  by  his  own 
conveyance,  and  could  not  be  regarded  as  adverae.  After 
the  conveyance,  the  grantor  was  without  title  of  any  kind 
whatsoever,  and  a  naked,  wrongful  possession  was  not  suf- 
ficient. A  title,  or  claim  of  title,  to  be  considered  adversey 
must  be  derived  through  some  other  source,  or  collaterally 
from  the  gmntor,  not  directly,  and  where  the  conveyance  is 
of  the  fee. 

It  follows  that  in  our  view  the  character  of  the  action  is 
misconceived  by  the  appellant,  and  that  by  the  allegations  of 
the  complaint  and  the  relief  asked,  it  can  only  be  regarded 
as  a  suit  to  compel  the  rescission  of  the  conveyance  on  the 
ground'  of  fraud  in  obtaining  it,  or  for  want  of  consideration. 
Viewing  the  case  in  this  light,  were  the  allegations  in  the 
complaint  sufficient  to  warrant  a  court  of  equity  to  decree 
the  cancellation  of  the  deeds  and  reconveyance  ?  Prior  to 
the  arrival  of  the  goods  in  Denver,  the  grantor  could  only 
rely  upon  the  inventory  and  the  representations  of  Pogue. 
After  their  arrival,  he  had  the  opportunity,  and  it  became 
his  duty,  to  either  disprove  or  verify  their  correctness. 
Whether  he  did  or  did  not  is  not  stated.  It  is  hot  shown  at 
what  date  the  goods  arrived,  but  probably  in  the  early  pait 
of  September,  and  it  is  stated,  ^^The  same  were  delivered  to 
the  plaintiff  in  consideration  of  the  conveyance  aforesaid." 
The  delivery,  of  necessity,  involves  an  acceptance,  and  the 
acceptance  is  clearly  inferable  from  the  facts  stated,  for  on 
October  11th,  when  he  alleges  the  discovery  of  the  fraud, 
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they  were  in  plaintiff's  possession,  and  he  offered  to  return 
them  and  demanded  a  reconveyance  of  the  land,  and  the 
legal  inference  must  be  that  he  had  been  in  such  possession 
from  the  time  of  the  arrival  and  delivery.  From  the  time  of 
the  conveyance  until  the  amval  of  the  goods  plaintiff  could 
rely  upon,  and  defendant  was  responsible  for,  the  representa- 
tions made ;  then  with  the  opportunity  for  examination  and 
verification,  the  transaction  ceased  to  rest  upon  the  repre- 
sentations, and  the  maxim  caveat  emptor  applies.  By  an  un- 
qualified and  unconditional  acceptance,  he  was  estopped  to 
deny  the  correctness  of  the  representations. 

In  2  Addison  on  Con.,  995,  it  is  said :  ^^  If  the  defect  is 
patent  and  can  readily  be  discovered  by  proper  examination 
at  hand,  there  is  no  fraudulent  concealment." 

It  is  alleged  that  some  time  after  the  delivery  and  accept- 
ance, an  offer  to  return  the  goods  and  demand  for  the  re- 
conveyance of  the  property  was  made  and  refused. 

In  order  to  rescind,  parties  must  be  placed  in  %taiu  qiw^ 
without  such  result  there  can  be  no  rescission  except  by  mu- 
tual consent.  This  principle  is  so  universal  that  no  author- 
ities are  needed  in  its  support.  No  rule  of  equity  is  more 
fundamental  than  that  a  party  must  do,  or  offer  to  do,  equity 
to  entitle  him  to  equitable  relief. 

It  is  not  shown  what  became  of  the  goods.  The  last  we 
hear  of  them  was  on  October  11, 1888,  nearly  four  years  be- 
fore the  institution  of  the  suit ;  they  were  then  in  possession 
of  the  plaintiff.  There  is  no  showing  of  what  became  of 
them,  no  offer  in  the  complaint  to  return,  nor  account  for  the 
proceeds ;  for  all  that  appears,  plaintiff  was  demanding  a  re- 
conveyance while  retaining  the  consideration  he  had  received 
for  the  property,  with  no  offer  to  return  it. 

The  court  was  justified  in  sustaining  the  demurrer  on  the 
general  ground  that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Sec.  2174,  Genl.  Stat,  p.  672,  is :  "  Bills  for  relief  on  the 
ground  of  fraud  shall  be  filed  within  three  years  after  the 


154  MoBBis  v.  Hanson.  [April  T.» 

discovery  by  the  aggrieved  party  of  the  facts  constituting 
such  fraud  and  not  afterwards." 

Comments  upon  and  construction  of  the  statute  are  un- 
necessary. We  have  shown  that  in  our  view  of  it,  it  was 
clearly  a  bill  for  relief  on  the  ground  of  fraud,  and  such  con- 
clusion is  plainly  established  by  several  unmistakable  allega- 
tions. 

It  is  said,  *^  That  all  the  representations  so  made  by  the 
defendant,  Pogue,  regarding  said  goods,  were  false  and  fraud- 
ulent, and  were  known  to  be  such  at  the  time  they  were 
made  by  said  defendant,  *  *  *  and  that  said  representations 
were  made  for  the  purpose  of  obtaining  possession  of  said 
premises  without  paying  a  valuable  consideration  therefor." 
Language  could  hardly  be  more  explicit  to  chaiacteruEe  the 
nature  of  the  suit.  It  also  appears  upon  the  face  of  the  com- 
plaint that  the  fraud  was  discovered  October  11, 1888 ;  suit 
was  instituted  July  27, 1887,  three  yeara,  nine  months  and  a 
half  afterwards.  The  suit  was  barred  by  the  statute  of  lim- 
itations. 

Pipe  V,  Smith,  6  Colo.  146,  is  directly  in  point  and  conclu- 
sive of  the  question,  not  only  of  the  statutory  bar,  but  that  it 
may  be  raised  by  demurrer  when  it  appears  upon  the  face  of 
the  bill.  See  also  Bradbury  v,  Davis^  5  Colo.  265 ;  Bohm  v. 
Bohm^  9  Colo.  100 ;  SubUtte  v.  Tinney^  9  Cal.  424 ;  Carpenter 
V.  City  of  Oakland,  80  Cal.  439. 

The  judgment  sustaining  the  demurrer  must  be  affirmed. 

Affirmed. 


MoBRis,  Plaintiff  in  Ebbob,  v.  Hanson,  Defendant 

IN  Ebbob. 

1.   BEPLBVIIT— IKSUFFICIBNT  OB   IlTFOBMAI.  UlTDEBTAKIKO. 

The  acceptance  of  an  informal  or  insufficient  undertaking,  in  an  action 
of  replenn,  must  be  taken  advantage  of  at  the  earliest  practical 
opportunity,  as  such  defective  undertaking  will  not  deprive  the 
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aoUri  ef  jHriadiotlon,  tior  io  any  wa j  interfere  with  or  Toid  the  pro- 
ceeding. 

2.  Odjsctioks — ^Waited. 

Adfinj;  to  take  advantage  of  such  defect,  and  by  pleading  to  the  mer- 
its, ike  defendant  will  b^  presumed  to  IiaTe  waived  his  objection. 

Error  to  the  Di$triet  Court  of  Otero  County. 
Mr.  James  Hofsiurb,  for  plaintiff  in  error. 
Mr.  S.  A.  Shkl]X>n,  for  defendant  in  error. 
Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

On  the  26th  day  of  August,  1889,  Andrew  Hanson,  de- 
fendant herein,  instituted  his  action  for  the  recovery  of  oer* 
tain  personal  property  of  the  alleged  value  of  |f200  against 
pkintiff  in  error,  George  Moi-ris.  Affidavit  and  bond  was 
filed  and  thereafter  writ  of  replevin  issued.  It  appears  from 
the  record  that  the  bond  was  signed  by  the  plaintiff  and  one 
surety.  On  the  4th  of  September,  1889,  Morris  filed  a  mo« 
tion  to  dismiss  the  action  for  want  of  suffiMent  bond,  and 
before  hearing  of  said  motion  he  filed  his  answer  to  which 
the  plaintiff  replied. 

The  motion  to  dismiss  was  overruled,  and  the  cause  was 
subsequently  transferred,  on  motion  for  a  change  of  venue, 
from  the  county  court  to  the  district  court.  In  the  latter 
court  defendant  renewed  the  motion  to  dismiss,  and  it  was 
there  overruled  and  the  cause  tried  upon  its  merits,  result- 
ing in  a  judgpnent  in  favor  of  the  plaintiff. 

It  seems,  however,  that  prior  to  the  hearing  of  the  motion 
to  dismiss  in  the  district  court  the  plaintiff  secured  an  addi« 
tional  surety. 

Plaintiff  seeks  to  reverse  the  judgment  on  the  ground 
that  sufficient  bond  in  replevin  had  not  been  given  at  any 
time,  and  contends  that  the  subsequent  signature  of  the 
surety,  without  notification  to  the  previous  surety,  was  ille- 
gal and  rendered  the  bond  absolutely  void. 
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The  only  point  raised  and  discussed  is  the  supposed  error 
of  the  court  in  not  dismissing  the  action  upon  the  motion. 

We  do  not  think  plaintiff  in  error  is  in  a  position  to  insist 
upon  this  contention.  If  it  were  error  for  the  court  to  over- 
rule the  motion  on  the  ground  of  insufficiency  of  the  bond, 
to  reverse  the  judgment  for  that  reason  would  in  no  sense 
assist  the  plaintiff  in  error;  if  the  bond  had  been  signed  by 
many  sureties  and  legal  in  every  sense,  no  right  of  action 
would  accrue  to  the  plaintiff  in  error  upon  the  same.  The 
judgment  was  against  him  for  the  property  or  its  value,  to 
which  judgment  no  exception  was  reserved  nor  is  the  result 
of  the  trial  complained  of. 

Absence  of  bond  at  the  trial  would  in  no  way  affect  the 
jurisdiction  or  proceeding  of  the  court.  Wells  on  Replevin, 
§  898 ;  Tripp  et  al  v.  Howe,  45  Vt.  528. 

The  failure  to  take  the  bond,  or  the  acceptance  of  an  in- 
formal or  insufficient  one,  must  be  taken  advantage  of  by 
the  defendant  at  the  earliest  practical  opportunity,  as  such 
defective  bond  will  not  deprive  the  court  of  jurisdiction,  nor 
in  any  way  interfere  with  or  avoid  the  proceeding ;  and  by 
omitting  to  take  advantage  of  such  defect,  and  by  pleading 
to  the  merits,  the  defendant  will  be  presumed  to  have  waived 
his  objection,  and  will  not  usually  be  permitted  to  assert  and 
take  advautage  of  them  afterwards. 

It  will  be  observed  that  after  filing  the  motion  to  dismiss 
in  this  cause  and  before  hearing  thereof,  the  plaintiff  an- 
swered the  complaint.  Ketler  v.  Saynes  et  al.,  6  Wend.  547 ; 
Wells  on  Replevin,  §  410 ;  Parker  v.  Hall,  55  Me.  862. 

Besides,  the  plaintiff  could  have  complained  of  the  insuf- 
ficiency of  the  bond  under  the  provisions  of  sections  82  and 
84,  Civil  Code,  Session  Laws  1887. 

By  section  82  it  is  provided  that,  '*  A  defendant  may,  with- 
in five  days  after  the  service  of  a  copy  of  a  writ,  give  notice 
to  the  clerk,  that  he  excepts  to  the  sufficiency  of  the  sureties 
on  plaintiff's  undertaking.  If  he  fails  to  do  so  within  five 
days  after  such  service,  he  shall  be  deemed  to  have  waived 
all  objections  to  them."  *  *  ♦ 
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By  section  84  it  is  provided  *  *  *  "  If  at  any  time  pend- 
ing an  action  under  the  provisions  of  this  chapter,  it  shall 
appear  to  the  court,  or  the  judge  thereof,  in  which  the  action 
is  pending  that  any  undertaking  given  is  insufScient  or  that 
any  surety  therein  has  died  or  has  removed  from  this  state, 
or  is  or  has  become  or  is  Ukely  to  become  insolvent,  said 
court  or  the  judge  thereof  in  vacation,  shall  order  another 
and  satisfactory  undertaking  to  be  given  within  such  time  as 
the  court  shall  direct,  notice  in  writing  having  been  previously 
given  to  the  adverse  party  of  the  intended  application  for 
such  order.  If  any  person  to  whom  such  order  shall  be  di- 
rected, shall  fail  to  comply  with  the  terms  thereof,  the  court 
shall  order  the  return  of  the  property  to  the  adverse  party 
pending  the  trial." 

Here  then  were  two  methods  by  which  the  defendant  below 
could  have  secured  a  bond  with  ample  security  to  protect 
any  rights  he  might  have  in  the  property.  Neither  of  which 
he  saw  proper  to  pursue,  and  in  view  of  the  fact  that  the 
question  of  sufficiency  or  insufficiency  of  the  bond  was  prop- 
erly brought  to  the  attention  of  the  court  by  the  motion  to 
dismiss,  we  are  warranted  in  believing  that  the  district  court 
deemed  the  bond  amply  sufficient  for  the  protection  of  the 
defendant's  rights.  Besides,  it  would  work  no  benefit  to 
the  defendant  for  us  to  reverae  the  cause  even  if  eiTor  had 
been  committed  by  the  trial  court. 

The  judgment  must  be  affirmed. 

Affirmed* 


#*•»> 


The  Sioux  City  Nubseby  etc.  Co.,  Plaintifp  in  Ebbob,      i  2  iw 
V.  Cablton,  Defendant  in  Ebbob.  '  '^ 

1.  Dbfbvbx— Failubb  of  Coksidksation. 

The  defendant  in  an  action  on  a  promissory  note  may  always,  while  the 
note  remains  the  property  of  the  payee,  avail  himself  of  the  de- 
fense Uiat  it  was  given  without  consideration. 
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2,  Pbxsumptioh  ov  Rbtibw. 

In  the  absence  of  the  bill  of  exceptions  containing  the  evidence,  the 
presumption  is  that  the  Judgment  was  warranted  bj  the  proo^ 

Error  to  the  Coufity  Court  of  Otero  Ocw/ity* 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  A.  F.  Thompson,  for  plaintiff  in  error. 
Mr.  Lucius  P.  Mabsh,  for  defendant  in  error. 

Reed,  7.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  was  plaintiff  below,  and  brought  suit  on 
two  promissory  notes  given  for  nursery  stock.  The  case 
being  an  appeal  from  a  justice  of  the  peace,  there  were  no 
written  pleadings.  The  notes  were  put  in  evidence  and  the 
plaintiff  rested. 

The  defendant  was  sworn  and  gave  testimony  and  pn>« 
duced  eight  or  ten  witnesses,  who  also  testified ;  but  as  to 
what  they  testified  and  what  the  nature  of  the  defense  was, 
we  are  wholly  uninformed.  There  is  no  bill  of  exceptions 
contained  in  the  transcript  sent  up.  The  case  was  tried  to 
the  court  and  resulted  in  a  judgment  of  $100  and  costs 
against  the  plaintiff  for  labor,  loss  of  growth  of  the  trees, 
damages,  etc.  From  this  we  presume — and  it  rests  entirely 
in  presumption — the  suit  being  between  the  original  parties, 
that  the  defense  was  want  of  consideration,  and  that  the  de- 
fendant's judgment  against  the  plaintiff  was  based  upon  the 
breach  of  some  wari-anty,  resulting  in  damage.  Several 
errors  are  assigned,  but  their  consideration  is  impossible  for 
want  of  data.  It  is  ably  urged  in  argument  that  the  court 
erred  in  allowing  parol  evidence  to  overeome  the  absolute 
agreement  to  pay,  contained  in  the  notes.  Judging  from 
the' result,  we  conclude  such  was  not  the  course  pursued, 
but  that  the  defense  was  want  of  consideration,  which  is  al- 
ways available  to  a  defendant  while  the  note  remains  the 
property  of  the  payee. 
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The  legal  presumption  always  being  in  favor  of  the  regu- 
larity and  correctness  of  judgments — with  no  means  of 
knowing  upon  what  the  judgment  for  damages  against  the 
plaintiff  was  predicated,  or  what  the  evidence  in  support 
of  it  was — ^the  presumption  must  prevail  in  regard  to  its 
validity. 

The  judgment  must  be  a£5rmed. 

*  Affirmed^ 


The  Union  Pacific  Railway  Company,  Appellant,  v. 

Arthur,  Appellee.  2  iso 


L  CoirsTrruTioNAL  Law. 

Sec  2798,  Gen.  Stats.,  providiiig  "that  every  ndlroad  company  operat* 
ing  its  line  of  road,  or  any  part  thereof,  within  this  state  shall  he 
liable  for  all  damages  by  fire  that  is  set  out  or  caused  by  operating 
its  line  of  road,  or  any  part  thereof,  and  such  damages  may  be  re- 
covered by  the  party  damaged,  by  the  proper  action  in  any  court  of 
competent  jurisdiction,"  he.ld^  constitutional,  under  the  authority 
of  U.  P.  Ry.  Co,  V.  De  Bu8k,  12  Colo.  296. 

2.  JlTBISDICnON. 

The  judgment  of  the  supreme  court  holding  the  constitutionality  of  the 
act,  remaining  authoritative,  the  question  is  not  open  to  review  in 
this  court. 

8.  NbOUOSKCE,  WHEH  not  BEQUIBED  to  BR  SHOWN. 

It  is  not  necessary  in  an  action  under  this  statute  to  show  negligence 
on  part  of  the  railroad  company  in  causing  the  fire. 

4.  CONTBIBUTOBT  NEOLIOKNCB. 

In  such  an  action  the  doctrine  of  contributory  negligence  cannot  be  in- 
voked by  the  defendant 

Appeal  from  the  District  Court  of  Park  County. 
Messrs.  Teller  &  Orahood,  for  appellant. 
No  appearance  for  appellee. 
Reed,  J.,  delivered  the  opinion  of  the  court. 
Appellee  brought  suit  for  damages  caused  by  fire  alleged 
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to  have  been  set  out  by  an  engine  of  appellant,  resulting  in 
the  destruction  of  grass  and  hay  in  the  stack  on  the  land  of 
appellee  through  which  the  road  was  operated. 

The  statute  under  which  the  action  was  brought  is  as  fol- 
lows:—Genl.  Stat.  §  2798,  p.  812.^"  That  every  niilroad 
company  operating  its  line  of  road  or  any  part  thereof  with- 
in the  state  shall  be  liable  for  all  damages  by  fire,  that  is  set 
out  or  caused  by  operating  any  such  line  of  road  or  any  part 
thereof,  and  such  damages  may  be  recovered  by  the  party 
damaged  by  the  proper  action  in  any  court  of  competent 
jurisdiction." 

The  case  wa^  tried  in  the  district  court  to  a  jury,  resulting 
in  a  verdict  and  judgment  against  the  appellant  for  $610, 
from  which  this  appeal  was  prosecuted.  The  case  is  ably 
presented  by  the  counsel  of  appellant,  upon  two  propositions : 
First,  that  the  statute  ^'  is  unconstitutional  and  void,  being 
in  violation  of  the  Constitution  of  Colorado  *  *  ♦  and  of  the 
Constitution  of  the  United  States  *  *  *  in  that,  in  the  form 
of  a  money  judgment^  it  deprives  persons  of  property  without 
dtie  process  of  lawJ*^  Second,  that  "  the  plaintiff  was  guilty 
of  contributory  negligence  in  respect  to  the  stack  of  hay 
burned."  Some  twenty  pages  of  printed  brief  and  carefully 
prepared  argument  are  devoted  to  sustaining  the  first  propo- 
sition. The  case  of  the  U.  P.  Railway  v.  De  Busk^  12  Colo. 
296,  is  ably  reviewed  and  criticised.  The  argument  was 
addressed  to,  and  filed  in  the  same  court  (the  supreme  court), 
probably  with  the  view  of  the  overruling  or  modification  of 
the  decision  in  that  case.  The  case  having  been  transferred 
by  the  supreme  court  to  this  court,  and  the  opinion  in  that 
case,  clearly  and  unequivocally  asserting  the  constitution- 
ality of  the  law,  remaining  authoritative,  the  question  is  not 
open  to  review  in  this  court  and  will  not  be  discussed. 

The  statute  in  question  seems  to  have  been  based  upon  the 
theory  that  with  modem  mechanical  appliances  and  due  care 
railroads  could  be  so  operated  as  to  render  the  setting  out 
of  fires  by  locomotives  impossible,  and  that  the  communi- 
cating of  fire  to  adjacent  combustible  material  was  to  be  xe- 
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gartted  as  negligence  per  se^  eliminating  all  questions  of 
negligence  or  care  which  were  fundamental  and  controlled 
the  right  to  recover  at  common  law.  Whether  such  theory 
was  correct,  and  care  and  modern  mechanical  appliances 
would  absolutely  prevent  and  render  the  escape  of  fire  im- 
possible, we  are  not  informed.  If  such  is  the  fact  there  can 
be  no  question  of  the  justness  of  the  statute  or  the  wisdom 
of  the  legislature  in  enacting  it  The  utmost  skill  and  care 
should  be  required  and  all  modern,  practicable,  mechanical 
devices  employed  for  the  protection  of  property ;  more  es- 
pecially should  this  be  the  case  where  climatic  conditions 
are  such  as  to  greatly  enhance  the  danger,  but  if  on  the 
other  hand  the  absolute  control  of  tire  is  not  within  the 
power  of  the  company  or  its  operators,  the  statute  is,  at 
least,  harsh  and  oppi*essive.  The  right  to  operate  a  railroad 
being  conferred  and  a  franchise  granted,  the  people  of  the 
state  have  a  right  to  exact  all  possible  care  in  its  manage- 
ment,  and  by  law  compel  due  attention  to  private  rights  of 
peiisons  and  property. 

By  the  statute  under  consideration,  the  law  of  control  and 
indemnity  for  loss  has  been  carried  to  the  very  verge  of  con- 
stitutional legislation.  By  it  only  two  questions  are  left  for 
determination:  first,  the  origin  of  the  fire;  second,  the 
amount  of  damage.  The  question  of  care  or  negligence  in 
operating  the  road  not  being  a  factor,  and  there  being  no  law 
requiring  individuals  along  the  line  of  the  road  to  use  any 
precautions  or  perform  any  acts  to  prevent  the  occurring  of 
fires,  we  do  not  see  how,  under  the  circumstances  of  this  case, 
or  under  any  circumstances  where  the  loss  occurs  by  fire, 
contributory  negligence,  on  the  part  of  the  owner  of  the  land, 
can  be  available  as  a  defense. 

It  is  contended  that  appellee  was  guilty  of  contributory 
negligence ;  first,  in  stacking  hay  too  near  the  track ;  second, 
in  not  protecting  it  from  fire ;  third,  not  allowing  appellant 
to  protect  it.  We  are  at  a  loss  to  see  how  the  doctrine  of 
eontribatory  negligence  can  be  invoked  as  a  defense  where 
there  is  no  law  inquiring  precautionary  action  on  the  pai*t  of 
Vol.  11—11 
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the  party  damaged,  and  no  question  of  negligence  on  the 
part  of  the  corporation  can  be  made  or  adjudicated. 

It  is  shown  by  the  evidence  that  the  stack  of  hay  burned 
was  from  120  to  150  yards  from  the  track ;  that  the  right  of 
way  of  appellant  was  50  feet  in  width,  25  feet  each  way 
fit)m  the  center  of  the  track ;  that  the  fire  caught  a  few  feet 
outside  of  the  right  of  way,  burned  over  the  intermediate 
ground,  reached  the  hay  and  consumed  it ;  hence,  the  burn- 
ing could  not  be  chargeable  to  its  proximity — fire  was  not 
directly  communicated  to  the  hay  from  the  engine.  The 
proximate  cause  was  the  ignition  of  the  grass  in  the  imme- 
diate vicinity  of  the  track.  It  is  evident  the  result  might 
have  been  the  same  had  the  distance  been  a  mile. 

It  is  also  shown  by  evidence  that  appellant's  servants  had 
attempted  to  burn  around  the  stacks  to  protect  them,  and 
had  been  stopped  by  appellee.  Within  the  right  of  way  and 
upon  the  land  under,  control  of  the  appellant,  any  precau- 
tionary measures  were  under  its  control  and  not  only  justifi- 
able but  praiseworthy.  Outside  of  its  lines,  such  efforts  may 
have  been  praiseworthy,  but  not  legally  justifiable  without 
the  consent  of  the  owner.  To  allow  or  refuse  permission 
was  a  matter  solely  in  his  discretion,  and  he  could  not  be 
chargeable  with  contributory  negligence  for  refusing  to  allow 
an  illegal  entry  and  occupation  of  his  land. 

In  The  Denver^  T,  ^  Q-.  R.  R,  Go.  v.  De  Chaffs  recently 
decided  in  this  court,  ante  p.  42,  we  had  occasion,  in  an  anal- 
ogous, if  not  strictly  pamllel  case,  to  discuss  the  same  stat- 
ute, and  the  case  of  Railway  v.  De  Busk^  (%upra^)  while 
following  it  as  to  the  constitutionality  of  the  statute,  we  did 
not  indorse  the  opinion  as  a  whole.  We  could  not  say  that 
under  an  arbitrary  statute,  where  the  only  facts  to  be  estab- 
lished were  the  origin  of  the  fire,  and  damage,  that  the  origin 
of  the  fire  could  be  established  by  inference.  Such  construc- 
tion would  leave  a  corpomtion  too  much  at  the  mercy  of  de- 
signing men,  and  we  held  that  the  origin  of  the  fira  should 
be  established  like  any  other  important  fact,  and  reversed 
the.  judgment  mainly  for  want  of  sufficient  evidence  to  estalh 
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lish  the  origin.  In  this  case,  that  the  fire  was  communicated 
by  a  passing  engine  appears  to  have  been  tacitly  conceded  qf 
admitted.  # 

It  is  also  contended  that  the  court  erred  in  refusing  in- 
structions asked  by  appellant,  and  in  those  given. 

The  first  four  instructions  asked  and  refused  required  the 
court  to  direct  a  verdict  for  appellant,  taking  all  considera- 
tion of  questions  of  fact  from  the  jury,  and  were  very  prop- 
erly refused. 

The  second  refused  instruction  required  the  court  to  in- 
struct the  jury  that  plaintiff  could  not  recover  unless  negli- 
gence was  shown  on  the  part  of  appellant.  As  already 
shown,  in  .our  construction  of  the  statute,  no  issue  of  the 
kind  was  involved,  and  the  instruction  properly  refused. 
The  third,  fifth  and  sixth  required  the  court  to  submit  to 
the  jury  questions  of  contributoiy  negligence  on  the  part 
of  appellee  ;  fii-st,  that  it  was  negligence  to  stack  the  hay  so 
near  the  track  without  protecting  it  in  some  manner.  Such 
instruction  was  not  warranted  by  any  evidence  in  the  case. 
The  distance  was  a  safe  one  as  far  as  direct  danger  of  buin^ 
ing  was  concerned.  The  fifth  was  the  same  as  the  third  in 
effect,  with  the  addition  that  it  was  the  duty  of  appellee  to 
have  burned  or  plowed  a  fire  guard  around  the  stack,  and 
failing  to  do  so  was  negligence.  This  was  properly  refused. 
The  sixth,  the  same  as  the  fifth,  with  the  further  addition 
that  the  appellee  was  guilty  of  negligence  in  not  allowing 
appellant  to  burn  a  fire  guard  around  the  stacks.  This,  in 
our  view  of  the  case  as  above  stated,  would  have  been  im- 
proper and  was  properly  refused. 

Under  a  statute  arbitrarily  fixing  the  liability,  on  proof  of 
damage  and  that  the  fire  was  communicated  by  operating  the 
road,  regardless  of  the  questions  of  care  and  negligence, 
there,  of  necessity,  could  be  no  issue  of  contributory  negli- 
gence, no  precautions  being  required  by  law  to  be  taken  by 
parties  to  prevent  burning.  If  there  was  error  in  the  in- 
structions given,  it  was  in  submitting  to  the  jury  the  ques- 
tioi^. of  contributory  negUgen^d  of  the  appellee  at  all.    In 
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the  sixth  and  seventh  jlnstnictioiis  given  by  the  court  the 
question  of  contributory  .negligence  of  appellee  is  directly 
submitted  to  the  jury,  and  they  were  charged  if  the  prop- 
erty *'  would  not  have  been  destroyed  but  for  that  contribu- 
tory negligence^  then  plaintiff  cannot  recover  in  this  action*" 

The  instructions  given  embraced,  in  substance,  all  that  was 
asked  by  appellant  on  the  question  of  contributory  negli- 
gence, and  the  issue  was  found  against  it.  In  other  respects 
tlie  instructions  given  appear  to  have  been  correct. 

The  statute  having  been  declared  constitutional,  and  in 
our  view  of  it,  no  serious  errors  having  occurred  upon  the 
trial,  the  judgment  must  be  affirmed. 

Affirmed. 
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Eluott,  Plaintiff  in  Ebbob,  v.  Fibst  National  Bank, 

OF  COLOBADO  SPBINGS,  DEFENDANT  IN  EbBOB. 

1.  Ghaxtxl  MoBraAes— DiLieBNCB— FsAUD. 

Tbe  mortgagee  of  chattels  must  take  possession  o£  the  property  npoa 
delault  in  payment  of  the  debt  Suffering  it  to  remain  in  the  pos- 
session of  the  mortgagor  after  maturity  is,  as  against  creditors, 
fraudulent  per  se,  and  not  subject  to  explanation. 

S.  Pbactige. 

A  failure  to  serve  the  defendant  in  attachmient  with  a  oopy  of  the  writ 
can  be  taken  advantage  of  only  by  the  defendant  not  served.  It 
cannot  be  raised  collateraUy  by  a  third  party. 

Srror  to  the  Distriet  Court  of  Arapahoe  County. 

One  F.  M.  Agnew  was  the  owner  of  a  eawmill  and  appli- 
ances, and  engaged  in  the  manufacture  of  lumbei*  in  El  Paso 
county.  In  the  spring  of  1882  he  was  indebted  to  plaintiff 
-in  error  in  a  sum  exceeding  in  the  aggregate  f2,600.  One 
thousand  two  hundred  and  twelve  dollars  was  evidenced  by 
two  promissoiy  notes  bearing  date  September  10, 1880,  the 
last,  of  which  became  due  August  10,  1881,  which  were 
isecured  by  chattel  mortgage  upon  the  propei-ty  in  controversy. 
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And  of  the  balance,  9600  was  represented  by  a  promiasoiy 
note  bearing  date  August  10, 1881,  due  four  months  after 
date,  also  secured  by  a  chattel  mortgage  upon  the  same  prop- 
erty. In  addition,  there  was  at  the  time  mentioned  (spring 
of  1882)  a  book  account  of  $706.  The  latest  of  the  notes 
secui-ed  by  chattel  mortgage  matured  in  December,  1881. 
On  the  22d  of  March,  1882,  the  indebtedness  remained  un- 
paid. No  steps  had  been  taken  for  its  collection,  nor  had 
the  propei-ty  covered  by  the  chattel  mortgages  been  taken  iiH 
to  the  possession  of  the  plaantiff.  Agnew  being  indebted  to 
the  defendant  in  the  sum  of  8684^80  by  note  bearing  date* 
August  22,  1881,  payable  sixty  days  after  date,  the  bank 
commenced  suit  by  attachment,  which  was  levied  upon  the 
property  in  controversy  on  the  22d  of  March,  1881,  and  ac 
deputy  put  in  charge  as  custodian  by  the  sheriff.  On  the 
28th  day  of  March,  while  the  property  was  still  in  the  cus*. 
tody  of  the  sheriff,  Agnew  attempted  to  make  an  assignmenli 
to  the  plaintiff  in  error  and  one  James  T.  Hobbs,  and  exe* 
cuted  and  delivered  the  following  paper:  ^ Sold  to  R.  C. 
Elliott  and  James  T.  Hobbs,  in  consideration  of  moneys  by 
me  owing  to  them,  all  lumber  in  the  yard  at  the  Agnew  saw-* 
mill  on  the  Talbot  ranch,  all  lumber  at  station  and  on  cars^ 
all  lath,  all  property  in  and  about  said  mill  and  premises,  an4 
all  debts  due  me  of  every  name  and  nature  for  any  lath,  lum-^ 
ber,  or  any  other  property  by  me  sold ;  and  I  do  hereby 
transfer  to  Said  Elliott  and  Hobbs  the  entire  charge  of  the 
opei-aUons  of;  said  sawmill.  Dated  March  28,  1882,. F.  M. 
Agnew."  Elliott  and  Hobbs  executed  and  delivei-ed  to- 
Agnew  the  following :  ^^  We  ag^ree  to  use  the  property  of 
Frank  M.  Agnew,  this  day  sold  and  transferred  to  us,  in  the 
payment  of  the  debt  of  said  Agnew  to  the  best  of  our  ability. 
March  28, 1882.  R.  0.  Elliott,  James  T  Hobbs."  No  pos- 
session of  the  property  was  taken  by  Elliott  and  Hobbs,  or 
either  of  them,  but  was  retained  by  the  sheriff.  Prior  to  that 
date,  the  sheriff  had  allowed  Agnew  to  operate  the  mill  and 
continue  the  business.  On  that  day  he  shut  it  down.  Al- 
though the  papers  above  set  out  were  passed  between  the 
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^parties,  the  attempted  assignment  was  abortive,  the  trust 
not  being  accepted  by  the  assignees,  except  conditionally, 
and  was  by  them  repudiated.  Shortly  after,  on  the  80th 
of  March,  Elliott  commenced  proceedings  by  attachment  and 
garnishee  process  against  Agnew  in  Arapahoe  county ;  and 
Agnew,  being  indebted  to  Hobbs  on  book  account  in  the  sum 
of  $1,172,  he,  on  the  29th  of  Mai*ch,  commenced  suit  by  at- 
tachment against  Agnew  in  El  Paso  county,  and  the  attach- 
ment was  levied  upon  the  mill  property  in  controvei'sy.  At 
the  same  time  Agnew  was  indebted  to  one  Stout  in  the  sum 
of  $500,  who  commenced  suit  by  attachment  in  El  Paso 
county,  the  writ  being  levied  upon  the  same  property.  Judg- 
ments were  obtained  in  each  of  the  above  cases  by  default,) 
and  executions  issued  which  were  levied  upon  the  property ; 
and  during  the  month  of  April  the  property  was  sold  on  the 
several  executions, — the  defendant.  The Pirst  National  Bank, 
buying  a  part  and  Hobbs  and  Stout  each  a  part.  The  fii'st 
assertion  of  title  to  the  property  or  right  of  possession  by  the. 
plaintiff  under  the  chattel  mortgages  appears  to  have  been< 
on  April  17th,  at  the  sale  of  the  property  by  the  sheriff  on 
execution  in  favor  of  the  bank,  when  he  served  a  written 
notice  that  he  was  the  owner  by  virtue  of  his  chattel  mort- 
gages and  forbade  the  sale.  Subsequently,  in  August,  1882, 
this  action  was  instituted  by  plaintiff  in  error  (plaintiff  below): 
against  the  defendant  bank  to  recover  for  the  alleged  taking 
and  conversion  of  the  property  purchased  and  taken  upoa 
the  sale  under  the  execution  in  case  of  First  National  Bank 
V.  Agnew^  alleging  the  plaintiff  to  have  been  the  owner  and 
entitled  to  the  possession.  Defendant  justified  under  the  pro- 
ceedings in  Bank  v.  Agnew.  The  case  was  referred,  tesiimony 
taken  before  and  finding  by  referee  in  favor  of  defendant,  and 
judgment  of  the  coui't  upon  the  findings,  for  the  defendant.  . 

Mr.  H.  B.  O'Beilly,  for  plaintiff  in  error. 

Messrs.  Pattisok  &  Edsall  and  Mr.  Elmbb  E.  WhtT-' 
TED^  for  defendant  in  error.  * 
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RsBD,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  court 

The  examination  of  this  case  is  attended  with  much  more 
than  usual  difficulty.    Counsel,  regarding  this  and  another 
case,  by  same  plaintiff  v.  Hobbs,  tn/ra,  as  analogous  and  ca- 
pable of  being  disposed  of  by  the  determination  of  the  same 
questions,  obtained  leave  to  present  but  one  abstract  and 
one  brief  and  argument  in  both  cases,  when,  in  fact,  there  is 
hardly  anything  in  common  between  them,  and  their  solu- 
tion depends  upon  the  application  of  widely  different  prin- 
ciples.    This  being  the  case,  this  compound  of  concentrated 
pi'esentation  embarrasses  the  court,  it  being  almost  impossi- 
ble to  determine  to  which  case  a  given  state  of  facts  pertains, 
or  to  which  case  the  law  is  attempted  to  be  applied.     During 
the  entire  time  from  December  10, 1881,  to  March  22, 1882, 
it  is  conceded  the  property  was  not  reduced  to  possession, 
and  no  effoi*t  made  to  acquire  the  possession,  and  no  asser- 
tion of  title  under  the  mortgage.    From  March  22d,  when 
the  attachment  was  levied,  until  the  28th,  there  was  no  as- 
sertion of  rights  under  the  mortgages.     On  the  28th  Agnew 
attempted,  by  a  written  instrument,  made  by  and  with  the' 
advice  of  plaintiff,  to  assign  his  property  to  plaintiff  andi 
Hobbs,  as  assignees  or  trustees  for  the  benefit  of  his  cred-. 
iters  generally,  and  plaintiff,  by  an  insti*ument  in  writing, 
accepted  the  trust,  jointly  with  Hobbs,  another  creditor.     If* 
this  was  not  a  waiver  of  any  rights  under  the  mortgages  by> 
the  plaintiff,  it  was  the  acceptance  of  a  position  absolutely 
incompatible  with  the  assertion  of  ownership  of  the  prop-> 
erty  as  mortgagee.    After  the  acceptance  of  the  trust  for 
the  benefit  of  creditors  generally,  he  should  be  estopped  tO' 
say  that  the  property,  the  proceeds  of  which  he  was  to  dis- 
tribute as  trustee,  was  his  own  prior  to  and  at  the  time  of . 
accepting  the  trust     The  two  positions  of  owner  by  virtue, 
of  his  mortgages  and  trustee  of  the  same  property  were  in-- 
compatible,  and  his  subsequent  proceeding  by  attachment • 
and  garnishment  was  incompatible  with  either.    It  is  well 
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established  by  the  evidence  that  he  did  not  obtain  possession 
of  the  property  either  as  mortgagee  or  assignee.  When  the 
indebtedness  secured  by  chattel  mortgages  matures  at  dif- 
ferent times,  the  mortgagee  need  not  take  possession  of  ^  the 
property  until  the  matuiity  of  the  last  note,  (provided  it 
does  not  come  under  the  two-years  statutory  limitation.) 
Barbour  v.  White^  87  111.  169.  The  last  note  secured  by 
chattel  mortgage  matured  December  10th.  On  March  22d 
following  no  possession  had  been  taken,  and  the  attachment 
was  levied.  ^^  The  time  during  which  the  property  may  re* 
main  in  the  cpstody  and  possession  of  the  mortgagor  is  fixed 
and  determined-->JVr»£,  by  the  mortgage  itself,  as,  when  it 
provided  that  the  property  shall  remain  in  the  possession  of 
the  mortgagor  until  default  in  payment,  or  the  maturity  of 
the  debt :  "  Aiehison  v.  Chraham,  14  Colo.  217.  The  stat- 
ute concerning  chattel  mortgages  was  literally  the  same  as 
that  of  the  state  of  Illinois,  and  has  been  construed  for 
years  in  that  state.  In  Meed  v.  Eames^  19  111.  694,  it  is  said : 
^*  Under  a  chattel  mortgage  the  mortgagee  must  take  pos- 
session of  the  property  upon  the  default  of  the  payment  of 
the  debt.  Suffering  it  to  remain  with  a  mortgagor  after  a 
default  in  payment  is  a  fraud  per  «e,  not  subject  to  expla^ 
nations."  See  Thompson  v.  Yech^  21  III.  73 ;  Funk  v.  Stoats^ 
24  111.  632 ;  Reese  v.  MitehdU  41  IlL  365 ;  Lemen  v.  Robin^ 
son,  59  IlL  115 ;  Ihinlap  v.  Epler,  88  111.  82.  Failing  to  take 
possession  of  the  pi'operty  the  mortgage  was  void  and  inof>- 
erative  against  a  creditor  who  proceeded  by  attachment  and 
levy.  This  disposes  of  the  case ;  but,  as  other  sui^[>osed 
errors  are  urged,  we  will  briefly  examine  them.  It  is  con- 
tended that  the  levy  by  attachment  was  void  by  reason  of 
the  sheriff  having  failed  to  serve  Agnew  with  a  copy  of  the 
writ.  This  cannot  prevail.  Firsts  It  was  a  matter  only 
available,  if  at  all,  to  Agnew,  and  was  by  him  waived  by  an 
appearance  in  the  case,  and  an  attempt  to  quash  upon  other 
grounds.  Second.  It  not  having  been  raised  as  a  question 
between  the  paities  to  the  suit,  and  not  affecting  the  juris- 
diction of  the  court,  it  cannot  be  raised  collaterally  by  a  third 


1892.] 


El4LIon  T.  HOBBS; 


169 


party.  No  principle  of  law  is  better  established  or  more 
widely  reoognized  than  that  in  proceedings  of  this  kind  a 
party  ninst  succeed,  if  at  all,  by  showing  a  paramoant  title. 
If  he  shows  none  at  all,  he  cannot  build  one  upon  the  tech- 
nical defects  of  that  of  the  other  party.  It  follows  diat  the 
judgment  must  be  affirmed; 

AffiTTMd* 


<••»» 


Elliott,  Plaintiff  m  Ebbos,  v.  Hobbs  st  al..  Defend- 
ants IN  Ebbqb. 


2  ia» 
8  ler 


L  AfiszainsB,  wHxir  kot  liablk. 

An  assignee  for  the  benefit  of  creditors  Is  not  chargeable  with  assets 
until  he  has  become  invested  with  them. 

2.  AssiONHBirr,  WH£ir  insffbctual. 

An  assignment  for  the  benefit  of  creditors  which  is  accepted  by  the  as* 
signee  conditionally,  but  repudiated  before  obtaining  possession  of 
assets  or  taking  action  in  the  premises,  is  IneffectuaL 

Mrror  to  the  District  Court  of  ArapahoB  County^ 
The  facts  are  fully  stated  in  th^  opinion  of  the  court. 

Mr.  H.  B.  O'Reilly,  for  plaintiff  in  error. 

Mr.  John  Hipp,  for  defendants  in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

This  case,  for  the  purposed  of  abstracting,  brie&,  and  aiffu- 
ment,  was  consolidated  with  the  case  of  MUiott  v.  Bank^  ante 
p.  164.  The  litigation  grew  out  of  the  same  facts  and  trans- 
actions, but  the  determination  of  the  suits  depends  upon  the 
application  of  diffei'ent  legal  principles.  The  suit  against 
the  bank  was  for  a  supposed  illegal  seising  and.  conversion 
of  the  property  by  attachment  and  execution.  In  this,  the 
defendants  are  sought  to  be  held  responsible  for  a  conversion 
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of  a  portion  of  the  same  property  as  assignees  of  one  Agnew« 
or  as  trustees.  A  full  statement  of  the  facts  is  made  in  case 
of  Elliott  V.  Banky  but  a  brief  recapitulation  may  be,  and 
probably  is,  necessary.  Agnew  was  engaged  in  operating  a 
sawmill,  being  the  owner  of  the  mill,  appliances,  logs,  and 
lumber,  subject  to  two  chattel  mortgages,  held  by  Elliott,  on 
a  portion  of  the  property.  One  matured  August  19, 1881 ; 
the  other  December  10, 1881.  No  possession  of  the  property 
was  taken  at  the  maturity  of  the  indebtedness.  Agnew  being 
indebted  to  the  First  National  Bank  of  Colorado  Springs,  it, 
on  the  22d  day  of  March,  1882,  sued  out  an  attachment 
which  was  levied  upon  the  property,  and  a  deputy  put  in 
charge.  On  the  28th' of  March,  while  the  property  was  still 
in  the  custod}*-  of  the  sheriff,  Agnew  attempted  an  assign- 
ment, and  the  following  papers  wera  executed  by  the  raspeo* 
tive  pai-ties : 

^^  Sold  to  R.  C.  Elliott  and  James  T.  Hobbs,  in  considera- 
tion of  moneys  by  me  owing  to  them,  all  lumber  in  the  yard 
at  the  Agnew  sawmill,  on  the  Talbot  i-anch,  all  lumber  at 
station  and  on  ears,  all  lath,  all  property  in  and  about  said  mill 
and  premises,  and  all  debts  due  me  of  every  name  and  na- 
ture for  any  lath,  lumber,  or  any  other  property  by  me  sold; 
and  I  do  hereby  transfer  to  said  Elliott  and  Hobbs  the  entire 
charge  of  the  operations  of  said  sawmill.  Dated  March  28, 
1882.    F.M.  Agnew.'* 

•*  We  agree  to  use  the  property  of  Prank  M.  Agnew,  this 
day  sold  and  transferred  to  us,  in  the  payment  of  the  debts 
of  the  said  Agnew,  to  the  best  of  our  ability.  March  28, 
1882.     R.  C.  Elliott.    James  T.  Hobbs." 

Although  thei-e  was  a  formal  acceptance  in  writing  of  the 
trust  by  Elliott  and  Hobbs,  no  possession  of  the  property 
passed  by  tlie  assignment,  nor  could  pass,  as  it  was  in  the 
possession  of  the  sheriff.  How  Stout,  the  other  defendant, 
became  an  assignee,  and,  as  supposed,  chargeable,  is  left  quite 
vague,  but  it  is  presumed  that  he  was  subsequently  attempted 
to  be  put  in,  either  in  the  place  of  Elliott  or  as  an  addition^ 
but  which  we  cannot  determine  from  the  record.    Both  Hobbs 
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and  Stoat  (defendants)  were  creditors  of  Agnew.  Immedi- 
ately after  the  execution  of  the  attempted  assignment  papers 
Hobhs  ignored  and  repudiated  it,  and  commenced  proceed- 
ings by  attachment.  Stout,  who  is  not  shown  to  have  ac* 
cepted  or  in  any  way  paiiiicipated  in  the  supposed  assignment, 
did  the  same.  Both  attachments  wero  leveied  upon  the  prop- 
erQr«  Judgments  obtained,  and  a  part  of  the  supposed  as- 
signed property  sold  in  satisfaction  of  the  judgments.  It 
having  been  determined  in  Elliott  v.  Barik^  supra^  that  he 
had  no  title  to  the  property  by  virtue  of  his  mortgages, 
and  the  attempted  assignment  having  proved  inopei-ative, 
the  property  never  having  passed- into  the  possession  of  the 
parties  for  administration  and  distribution,  it  is  apparent  that 
no  title  to  the  property  or  procecjds  were  vested  in  the  plain- 
tiff by  i-eason  of  the  mortgages  o;-  the  pretended  assign- 
ment. Neither  the  property  nor  proceeds  were  administered, 
or  attempted  to  be,  under  the  assignment;  consequently 
there  could  be  no  conversion  of  the  property,  or  maladminis- 
tration of  a  trust.  What  property  they  obtained  was  by 
operation  of  law  as  judgment  creditors  purchasing  under 
sales  by  the  sheriff  in  satisfaction  of  their  respective  debts. 
The  only  status  of  plaintiff  was  that  of  a  creditor.  If  he 
failed  to  enforce  Jiis  claims,  and  other  creditors,  by  superior 
diligence,  legally  absorbed  the  estate,  he  seems  to  be  remedi- 
less. That  an  assignee  cannot  be  chargeable  with  the  assets 
of  the  assignor  until  he  has  become  invested  with  them  as 
assignee  is  a  proposition  so  well  established  that  no  author- 
ities in  its  support  are  necessary.  It  is  clearly  shown  by  the 
testimony  of  Hobbs  and  Stout  that  the  former  only  accepted 
the  assignment  conditionally,  and  repudiated  it  on  the  even- 
ing of  the  same  day.  The  latter  did  not  accept  at  all. 
^  In  voluntary  and  express  trusts  no  title  vests  in  the  pro- 
posed trustee,  by  whatever  instrument  it  is  attempted  to  be 
transferred,  unless  he  expressly  or  by  implication  accepts 
the  o£5ce,  or  in  some  way  assumes  its  duties  and  liabilities.*' 
Peny,  Trusts,  §  259 :  Armstrong  v.  Morrill,  14  Wall.  188 ; 
Be  PeysUsT  v.  Clendining,  8  Paige,  295 ;  Maccubhin  v.  Oram' 
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welU  7  Gill  &  J.  157.  As  to  what  acts  eotetltute  an  ack^pt- 
ance  of  a  tnistf  see  Perry,  Trusts,  §  261.  The  immediate 
proceedings  of  the  defendants  by  attachment  negative  the 
suppcised  acceptance  of  the  trnst  and  liability  for  conversion 
of  property. 
The  judgment  must  be  affirmed* 

Affirmed. 
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BioB,  Appellaitf,  y.  HoyxB  irr  al.,  Appislliebs* 

1.  PBnrciPAi«*8  Llajbujtt. 

B.,  the  owner  of  a  store,  tamed  the  buBiness  OTsr  to  G.,  who  was  to 
ran  it  in  the  interest  of  B.  at  a  definite  wage,  which  was  to  be  de- 
termined by  the  saocess  or  faUare  of  the  enterprise,  condacted  un- 
der a  new  name.  JHeld,  that  the  baaiiiess  remained  B/a,  who  was 
liable  for  debts  incarred  in  the  purohase  of  goods^  onless  he  tt» 
lieved  himself  by  definite  notice  to  the  persons  with  whom  the  store 
commonly  dealt,  or  sach  information  was  brought  home  to  the 
▼endors  of  goods  in  sooh  a  way  as  to  render  It  inequitable  to  hold 
B.  therefor. 

2.   COVFLIOTINO  TEBTIKONY— RbVTSW  OF. 

Where  the  verdict  rests  on  conflicting  testimony,  which  would  warrsat 
the  jury  in  reaching  their  conclusion,  the  verdict  will  not  be  dis- 
turbed. 

Appeal  from  the  DiMriet  Oourt  of  Arapahoe  Ootmty. 


In  the  early  summer  of  1887,  Mark  Bice,  the  appellant, 
bought  from  Troxwell  a  drug  store  situated  on  the  comer  of 
18th  and  Curtis  streets  in  the  city  of  Denver.  He  ran  the' 
store  in  his  own  name  until  sometime  in  August  of  that  year, 
when  he  formed  some  sort  of  a  business  connection  with  a 
person  by  the  name  of  Watson.  Fix)m  that  date  the  bnsi* 
ness  was  continued  in  the  name  of  Watson  &  Company  to* 
about  June,  1888.  During  all  this  time  the  concern  bought 
goods  of  Hover  &  Company  who  are  wholesale  druggists  in 
the  city.    The  accounts  seem  to  have  been  settled  by  Doctor 
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BioQ  as  ihey.aocruedi  and  he  made  no  question  as  to  his  re- 
spooaibility  prior  to  June,  1888,  and  paid  whatever  accounts 
were  rendered  hUn.  About  that  time  he  entered  into  an 
agreement  with  one  Benoni  S.  Greathouse.  The  contract 
was  somewhat  lengthy,  and  in  general  terms  provided  that 
Greathouse  should  take  charge  of,  and  manage  the  store,  and 
receive  as  a  salaiy  or  compensation  for  his  labor  the  net  pro- 
ceeds resulting  from  the  business,  subject  to  certain  specific 
dednetions.  The  contract  is  construed  in  the  opinion,  but 
need  not  be  set  out  to  enable  the  decision  to  be  understood. 
The  present  suit  was  brought  by  Hover  &  Company  against 
Bice  toj'eoover  for  sundry  purchases  made  between  the  time 
that  Greatiiouse  was  put  in  charge,  and  the  time  when  he 
was  relieved  in  the  ensuing  December.  The  real  defense 
was  that  Bice  was  not  liable  to  Hover  &  Company  for  the 
purchases  which  Greathouse  made.  There  was  no  question 
concerning  the  delivery  of  the  goods  or  the  price.  It  was 
simply  a  matter  of  legal  responsibility*  The  case  was  tried 
to  a  jury  which  rendered  a  verdict  against  Bice  who  appeals. 

Mr.  Chas.  M.  Bjob,  for  appellant. 

Mr.  R.  D.  Thompson?,  for  appellee. 

Bmsmjjy,  J.»  after  stating  th^  case,  delivered  the  opinion 
of  the  court. 

The  rights  ol  these  parties  are  to  be  ascertained  and  set- 
tled by  the  terms  of  the  contract  entered  into  between  Mark 
Bice  the  appellant  and  Benoni  S.. Greathouse,  and  the  course 
.of  dealing  between  the  several  parties  and  Hover  &  Com- 
pany, the  appellees.  It  ^  would  not  profit  the  profession  to 
set  .out  the  contract,  for  it  is  not  within  the  range  of  proba- 
l»Utiea  that  any  similar  instrument  will  be  submitted  to  the 
courts  lor  construction  and  adjudication  during  the  probable 
continuanee  of  the  legal  profession.  It  will  be  deemed 
enough  to  state  generally  the  conclusions  at  which  the  court 
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has  arrived  concerning  its  proper  interpretation.  It  consists 
of  fifteen  paragraphs.  Some  of  them  taken  alone  would 
seem  to  make  the  contract  one  of  sale  of  a  stock  of  goods 
and  the  transfer  of  the  rights  of  Doctor  Bice  in  the  premises; 
eliminating  these  provisions  and  considering  others  alone, 
and  it  contains  many  of  the  elements  of  contract  of  lease ; 
the  remaining  provisions  very  clearly  establish  the  contract 
to  be  one  of  a  billing.  As  a  whole  it  can  scarcely  be  said  to 
permit  an  interpretation  which  shall  adjudge  the  agreement 
to  be  one  of  sale.  The  title  to  the  drugs,  to  the  fixtures, 
and  whatever  was  connected  with  the  store  did  not  pass  ab- 
solutely to  Greathouse,  but  remained  the  property  of  Doctor 
Bice,  and  at  the  end  of  a  year  could  be  re-transferred  to  him, 
or  turned  over  into  his  possession,  and  to  the  extent  to  which 
tliey  were  then  in  esse  would  fully  satisfy  Greathouse's  prom- 
ise in  regard  to  them.  Evidently  this  circumstance  very 
conclusively  demonstrates  that  in  no  proper  and  legal  sense 
was  there  a  sale  of  the  property.  It  is  likewise  plain  that  it 
lacked  many  of  the  elements  that  are  always  to  be  found  in 
a  contract  of  lease.  While  the  term  appeared  to  be  certain, 
and  for  a  year,  in  fact  it  was  only  at  the  will  of  Doctor  Bice, 
and  subject  to  a  performance  of  all  the  conditions  with  refer- 
ence to  the  conduct  of  the  business  by  Greathouse ;  there 
was  no  specific  rent  reserved,  nor  can  it  be  ascertained  fi-om 
the  terms  of  the  contract  whether  Bice  was  in  reality  the 
landlord  leasing  to  Greathouse,  or  whether  Bice  himself  was 
a  tenant  who  sought  to  sublet  the  property  and  whatever 
leasehold  rights  may  have  been  attached  to  it  to  the  sub- 
tenant Greathouse.  In  many  other  ways,  were  it  necessar}', 
it  could  be  demonstrated  that  the  agreement  lacked  many 
things  ordinarily  found  in  a  lease  and  essential  to  the  crea- 
tion of  such  an  interest.  When  these*  difficulties  are  con- 
sidered and  resort  is  had  to  two  other  provisions  contained 
in  the  contract,  it  becomes  evident  that  the  only  legitimate 
construction  to  be  put  npon  the  convention  is  that  which 
determines  it  to  be  a  contract  of  hiring.  The  first  paragraph 
provides  that  Greathouse  shall  work  and  operate  to  the  betft 
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of  his  ability  the  store  referred  to ;  the  11th  paragraph  com- 
pels him  to  surrender  possession  whenever  he  shall  contract 
debts  in  the  purchase  of  goods  beyond  a  specific  sum,  and 
also  whenever  he  is  found  incapable  from  any  cause  to  carry 
on  the  business  without  injury  to  it;  by  the  14th  paragraph 
they  agree  that  Greathouse  shall  receive  as  a  salary  for  doing 
the  work  incident  to  the  management  of  the  business  a  sum 
co-equal  with  the  profits,  less  certain  deductions  which  were 
specifically  provided  for.  It  is  our  conclusion  then,  that  the 
contract  in  reality  was  one  whereby  Doctor  Bice  turned  over 
the  business  to  Greathouse,  who  was  to  run  it  in  the  interest 
of  the  doctor,  at  a  definite  wage  which  would  be  determined 
by  the  Kuccess  or  failure  of  the  enterprise.  If  this  be  true, 
the  business  remained  the  doctor's,  and  he  would  be  liable 
for  whatever  indebtedness  might  be  incurred  in  the  purchase 
of  goods,  and  in  its  general  transactions,  unless  he  relieved 
himself  from  that  liability  by  a  definite  notice  to  the  persons 
with  whom  the  store  commonly  dealt,  or  in  some  way  known 
to  the  law,  such  information  was  brought  home  to  the  ven- 
dors of  the  goods  as  would  render  it  inequitable  for  them  to 
hold  the  doctor  liable  for  what  they  sold.  The  whole  history 
of  the  transaction  negatives  any  such  conclusion.  For  up- 
wards of  a  year  prior  to  the  time  Greathouse  was  put  in  pos- 
session, the  store  had  been  run,  either  by  the  doctor  himself, 
or  under  the  name  of  Watson  &  Company,  and  during  all 
this  time  he  held  himself  out  as  personally  responsible  for 
whatever  supplies  the  stoi'e  might  procure,  and  he  paid  the 
bills  as  they  accrued  and  matured.  During  this  time  he  had 
been  dealing  with  the  appellees,  Hover  &  Company,  and 
buying  and  paying  for  the  goods  furnished  by  them.  When 
Greatliouse  went  into  possession  he  continued  purchasing 
goods  for  the  store,  which  was  thereafter  run  in  the  name  of 
the  O.  K.  Drugstore,  in  place  of  Watson  &  Company  which 
had  been  the  previous  form  of  its  title.  There  is  some  con- 
troversy as  to  what  information  was  given  to  Hover  &  Com- 
pany, and  whether  they  received  notice  that  Greathouse  was 
to  be  solely  responsible  for  his  purchases.    Whatever  might 
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be  our  conclusion  upon  the  record  as  to  what  the  facts  were, 
the  verdict  of  the  juiy  in  favor  of  the  appellees  clearly  set- 
tles all  these  controverted  questions  of  fact  against  the  ap- 
pellant Bice.  Under  our  well  settled  rule  we  cannot  interfere 
with  that  finding  and  verdict,  so  long  as  it  rests  upon  con- 
flicting testimony  which  would  warrant  the  jmy  to  reach 
the  conclusion.  Without  the  aid  of  the  rule,  we  should  be 
disinclined  to  interfere,  since  it  seems  to  be  in  full  accord 
with  the  fair  preponderance  of  the  testimony.  According 
to  the  contract  and  its  fair  legal  result,  the  goods  were  really 
purchased  by  Greathouse  as  agent  of  Doctor  Bice.  The  at- 
tempt to  change  the  condition  of  affairs,  and  to  relieve  Bice 
from  the  responsibility  for  subsequent  purchases,  was  not 
successful,  and  he  must  be  held  liable  both  because  of  the 
legal  agency  and  by  reason  of  the  course  of  the  dealing  ante- 
cedently had  between  the  parties,  and  because  the  circum- 
stances of  the  subsequent  transactions  wei^  such  as  to 
warrant  Hover  &  Company  in  assuming  and  believing  that 
Greathouse  was  Bice's  agent.  As  to  them  he  was  held  out 
as  such ;  they  relied  upon  the  responsibility  of  the  supposed 
principal,  who  did  nothing  to  relieve  himself  from  liability, 
and  he  cannot  complain  when  he  is  called  on  to  pay  for  the 
goods. 

The  appellant  insists  that  the  case  should  be  reversed  be- 
cause of  the  inaccuracy  of  some  of  the  instructions  given  by 
the  court.  To  demonstrate  the  incorrectness  of  this  conten- 
tion would  render  it  necessary  to  set  out  the  instructions 
in  detail  and  review  the  entire  evidence  in  the  case.  It  is 
not  deemed  expedient  to  go  to  this  extent ;  it  is  enough  to 
state  the  conclusions  of  the  court  concerning  the  matters 
complained  of.  It  might  possibly  be  true  that  the  instruc- 
tions would  be  the  subject  of  legitimate  criticism  if  the 
hypothesis  assumed  by  counsel,  that  the  contract  between 
Greathouse  and  Bice  was  one  of  lease  was  conceded.  It  will 
be  observed  that  the  court  has  already  construed  that  con- 
tract to  be  one  of  employment.  Under  these  circumstances, 
what  the  court  said  with  reference  to  the  change  of  posses- 
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sion  in  the  property,  the  course  of  dealing  between  the  par- 
ties, and  the  action  which  ought  to  have  been  taken  by  Bice 
in  notifying  Hoyer  &  Company  of  the  change,  accurately 
expressed  the  law  applicable  to  this  controversy.  This  is 
likewise  true  of  the  instruction  which  told  the  jury  what 
Hover  &  Company's  duty  was  as  to  the  inquiries  which  they 
ought  to  have  made.  Taking  the  instructions  together,  they 
put  the  case  fairly  before  the  jury  and  could  not  have  misled 
them  as  to  any  legal  propositions  on  which  they  were  enti- 
tled to  legal  information  from  the  court.  This  disposes  of 
these  assignments  of  error,  without  reference  to  the  attempt 
to  save  the  exception  in  the  record.  Wherever  an  exception 
is  necessary,  and  it  appears  as  an  addition  to  the  bill  pre- 
pared by  the  officers  of  the  court,  it  ought  not  to  be  by  a 
pencil  insertion  as  in  this  case,  for  it  is  too  liable  to  ei*asui*e, 
change  and  destruction.  The  form  should  be  permanent,  and 
without  the  possibility  of  alteration. 

The  record  presents  no  errors  which  will  permit  this  court 
to  disturb  the  judgment,  and  it  will  accordingly  be  affirmed. 

Affirmed. 


<*»»» 


Habfeb  et  al.,  Appellants,  v.  The  People,  for  the 

TTSE  OF  BeEBS  ET  AL.,  APPELLEES. 

1.  Lez  Loci  Cohtbactus. 

A  contract  which  hy  the  law  of  the  place  where  made  is  valid  inter 
parte*  and  as  against  third  persons,  is  valid  in  this  state  notwith- 
standing it  would  have  been  adjudged  invalid  if  it  had  been  entered 
into  within  its  jurisdiction. 

2.  Sams— Ck>HDrnoKAi«  Saue. 

In  this  state  there  can  be  as  against  third  persons,  no  sale  of  per- 
sonal property  with  a  valid  reservation  of  the  title  or  lien  for  the 
benefit  of  the  vendor,  nevertheless  such  conditions  in  the  sale  of 
property  in  a  state  where  they  are  allowable  will,  upon  the  removal 
of  the  property  into  this  state,  be  upheld. 
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Messrs.  Rogers  &  Shafroth,  for  appellants. 

Messrs.  Stuart  Bros.  &  Andrews  and  Messrs.  Vav- 
devebr  &  Martin,  for  appellees. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

The  matters  in  issue  between  these  parties  narrow  the  in- 
quiry to  a  single  question.  An  epitome  of  the  facts  will 
make  the  elements  of  the  investigation  exceedingly  plain. 
In  May,  1888,  the  firm  of  Beera  &  Lee,  composed  of  H.  M. 
Beers  and  Albert  Lee,  were  residents  of  the  state  of  Kansas. 
At  that  date  they  sold  to  Berwick  &  Beers,  who  were  domi- 
ciled in  the  same  state,  a  lot  of  personal  property  on  condi- 
tion that  the  title  should  not  vest  in  the  vendees,  except 
upon  payment  of  certain  promissory  notes  which  were  exe- 
cuted for  the  purchase  price  and  delivered  to  the  vendors  at 
the  time  of  the  sale.  The  notes  contained  the  condition. 
The  property  was  then  in  the  possession  of  the  vendors  at 
the  place  of  the  contract  and  was  immediately  turned  over 
to  the  vendees,  who  brought  it  into  this  state.  There  is  no 
averment  in  the  complaint  concerning  the  consent  of  Beers 
&  Lee  to  the  removal.  It  appears,  however,  that  prior  to 
the  maturity  of  the  paper,  one  of  the  firm  came  to  Colorado 
in  pursuit  of  the  property,  took  it  into  his  possession,  and 
started  back  to  Kansas  with  it.  This  he  had  a  right  to  do 
by  the  terms  of  the  agreement.  While  on  the  journey  he 
was  intercepted  by  the  sheriff  of  Elbert  county,  who  seized 
the  stuff  under  a  writ  of  attachment  issued  in  a  suit  brought 
by  some  creditors  of  Berwick  &  Beers  to  recover  a  claim 
against  them.  There  is  no  question  made  concerning  the 
regularity  of  those  proceedings.  The  present  suit  was 
brought  against  the  sheriff  to  recover  for  the  taking  and 
conversion.  The  sheriff  justified  by  a  plea  of  the  judicial 
proceedings  in  which  the  writ  issued.  A  demurrer  to  the 
answer  was  sustained,  and  the  case  was  brought  to  the  su- 
preme court  by  appeal,  and  subsequently  under  the  statute 
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transferred  to  this  court.  It  is  conceded  that  by  the  law  of 
Kansas  the  transaction  was  a  valid  one,  and  that  Beera  & 
Lee,  by  yirtae  of  their  agreement,  were  not  divested  of  their 
title  to  the  property,  and  had  the  right  to  enforce  their  claim 
and  take  possession  of  the  chattels  wherever  they  might  find 
them.  To  those  familiar  with  the  law  of  Colorado  the  ques- 
tion to  be  settled  had  been  foreshadowed  by  this  statement. 
The  radical  difference  between  the  law  of  the  two  states  in 
sach  matters  furnishes  an  apparent  basis  for  the  contentions 
of  these  parties.  The  law  of  Tmyne^n  Oase^  (2  Coke's  K., 
part  S,  p.  80,)  is  the  rule  in  Colorado.  Without  a  compli- 
ance with  the  statute  which  provides  a  way  in  which  such 
liens  may  be  protected,  there  can  be  no  sale  of  personal  prop- 
eily  in  this  state  with  a  valid  reservation  of  the  title  and  a 
lien  for  the  benefit  of  the  vendor,  when  the  vendee  is  per- 
mitted to  take  and  retain  possession.  This  doctrine  is 
clearly  expressed  in  George  v.  Tuft9^  5  Colo.  162.  This 
plain  principle  does  not  determine  the  rights  of  these  par- 
ties. They  entered  into  a  contract  which  was  entirely  valid 
and  binding  both  inter  partes  and  as  against  third  persons. 
Evidently  the  only  question  is,  whether  this  contract,  valid 
where  made,  is  enforcible  in  a  state  by  whose  laws  it  would 
be  invalid  if  the  contract  had  been  entered  into  within  its 
jurisdiction. 

There  is  considerable  apparent  diversity  of  opinion  among 
learned  courts  on  this  inquiry.  The  differences,  however, 
are  more  apparent  than  real.  In  general  it  may  be  said, 
that  wherever  there  is  any  apparent  contradiction  in  the 
adjudications  it  comes  from  a  difference  with  respect  to 
some  one  of  the  different  elements  in  the  propositions  of 
fact,  which  are  generally  deemed  ample  when  they  all  exist, 
to  permit  the  enforcement  of  the  contract.  It  is  always  es- 
sential to  ascertain  the  domicile  of  the  parties,  the  lex  loci 
contractus^  and  the  situs  of  the  property.  Wherever  these 
unite  to  sustain  the  validity  of  the  contract,  it  may  be  safely 
asserted  that  it  is  enforcible  in  the  courts  of  every  state 
where  a  controversy  arises  over  the  title  to  the  property. 
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These  elements  are  present  in  this  suit.  All  the  parties  to 
the  contract  lived  in  Kansas.  By  the  law  of  the  place  of 
the  contract  the  agreement  was  a  valid  one  against  every- 
body. The  property  was  within  the  limits  of  that  jurisdic- 
tion when  the  contract  was  made.  According  to  the  weight 
of  authority  the  removal  of  the  property  into  another  state, 
whether  with  or  without  the  consent  of  the  contracting  par- 
ties, will  not  invalidate  a  contract  enforcible  when  and  where 
it  was  entered  into.  A  multitude  of  authorities  can  be  cited 
upon  this  question,  but  we  shall  content  ourselves  with  the 
citation  of  a  few  well  considered  decisions  in  which  the  doc- 
trine has  been  announced.  Mumford  v.  CavJty^  50  111.  870 ; 
Ferguion  v.  Clifford^  37  N.  H.  86  ;  Kanaga  v.  Taylor^  7  Ohio 
State  184 ;  Colb  v.  BusweU,  87  Vt.  387 ;  Smith  ^  Co.  v.  M<h 
Lean,  24  la.  822 ;  Bom  et  al.  v.  Shaw,  29  Pa.  State  288 ; 
Crapo  V,  Kelley,  16  Wall.  610 ;  Thuret  et  al.  v.  Jefikim  et 
ah,  7  Martin,  818. 

It  would  not  be  profitable  to  discuss  the  reason  of  the 
rule,  nor  to  determine  whether  it  ought  to  be  put  on  the 
recognized  comity  existing  between  the  different  sovereign- 
ties, or  on  the  well  settled  principle  of  the  Ux  Uci  contractus, 
which  permits  the  enforcement  of  a  contract  according  to  the 
established  law  of  the  place,  so  long  as  it  does  not  contravene 
the  recognized  policy  of  the  state  of  the  forum.  Both  prin- 
ciples are  frequently  invoked.  According  to  the  Mumford 
case,  the  contract  will  not  be  deemed  to  be  opposed  to  the 
policy  of  the  state  unless  based  upon  immoral  or  criminal 
considerations.  In  either  case  and  upon  either  ground  the 
contract  may  be  upheld. 

The  judgment  of  the  trial  court  was  assailed  because  the 
judge  based  his  decision  upon  the  fact  that  the  vendors  were 
in  possession  of  the  property  at  the  time  it  was  seized  under 
the  writ.  It  is  contended  that  this  is  an  erroneous  basis  upon 
which  to  rest  the  judgment,  and  that  it  contravenes  the  well 
considered  case  of  Wihon  v.  Voight,  9  Colo.  614.  It  was  there 
decided  that  a  mortgage  on  property  situate  in  the  state,  exe- 
cuted between  parties  who  lived  here,  could  not  be  made  a 
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valid  lien  as  against  attaching  creditors  by  any  act  of  the 
mortgagee  in  assuming  possession  before  the  levy  of  the 
writ.  The  court  adjudged  an  instrument  of  that  sort  abso- 
lutely invalid  under  the  law,  and  very  properly  held  that 
the  rights  of  the  parties  could  not  be  aided  by  any  subse- 
quent act  concerning  the  possession,  where  it  was  assumed 
under  the  contract  itself,  and  there  had  been  no  delivery  of 
the  property  in  payment  of  the  debt,  or  in  execution  of  a 
new  and  valid  contract.  No  such  question  is  involved  here. 
According  to  the  conditions  of  an  absolutely  valid  contract 
the  vendor  took  possession  of  the  property.  This  he  could 
rightfully  do,  and  it  might  well  be  held,  regardless  of  the 
question  of  policy,  that  no  subsequent  levy  should  be  per- 
mitted to  disturb  a  title  which  had  thus  become  united  with 
the  possession.  If  it  was  considered  that  the  policy  of  this 
state  as  expressed  by  its  statutes  would,  under  some  circum- 
stances, protect  the  rights  of  subsequent  execution  creditors, 
the  rule  would  not  be  deemed  applicable  under  these  circum- 
stances. 

The  case  presents  no  other  questions,  and  since  the  judg- 
ment of  the  court  below  is  in  harmony  with  the  law  herein 
laid  down,  it  must  be  affirmed. 

Affirmed* 


<*»^» 


Dbbnnok,  Appellant,  v.  Ross,  Appellee. 

1.  KxeOTIABLB  PAPBBr-TlMK  0HBCK9. 

Hme  checks  are  negotiable,  and  the  assignee  thereof  may  maintain  an 
action  thereon  in  his  own  name,  free  from  any  defense  growing  out 
of  transactions  between  the  original  parties  after  notice  of  assign- 
ment. 

2.  ASSIONSB  KUST  OIVB  KOTIOB. 

If  the  assignee  of  such  paper  fails  to  give  the  payor  notice  of  its  assign- 
ment, the  payor  will  not  be  precluded  from  setting  up  a  defense 
growing  out  of  his  subsequent  dealings  with  the  original  payee. 
The  burden  and  duty  of  giving  notice  of  the  assignment  devolves 
upon  the  assignee. 
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8.  Oabnishmbnt.    Patmeht  without  NoncB. 

Alter  giving  a  time  check,  the  payor  was  garnished  as  a  debtor  of  the 
payee,  and,  without  notice  of  assignment,  answered,  admitting  in- 
debtedness in  the  amount  of  the  check.  Judgment  was  entered 
against  him  and  paid;  held,  an  ample  defense  to  a  suit  by  the  as- 
signee to  recover  upon  the  check. 

Appeal  from  the  County  Court  of  Lake  County. 

Mr.  J.  E.  HA.YEN8,  for  appellant. 

No  appearance  for  appellee. 

BissELL,  J.,  deliyei*ed  the  opinion  of  the  court. 

The  superintendent  of  The  New  Discovery  mine,  on  be- 
half of  Robert  Drennon  the  owner,  issued  the  following  time 
check :  — 

"  Nbw  Discovbby  Mine,  Dec.  27, 1888. 

This  is  to  certify  that  George  Ross  has  worked  in  the  month 
of  November,  27  days  at  $3.00  per  day,  amounting  to  $81.00 
less  $40.00  paid,  leaving  due  him  $41.00.  For  month  of  De- 
cember, 22^  days  at  $8.00  per  day,  amounting  to  $67.50. 
Total  amount  due  $108.50,  Ernest  Wendland."  M.  F.  Ross 
as  assignee  sued  Drennon  before  a  justice  in  Lake  county 
and  recovered  a  judgment  for  the  amount  of  the  check. 
This  judgment  was  affirmed  in  the  county  court.  It  was 
brought  by  appeal  to  the  supreme  court,  whence  it  was  trans- 
ferred to  the  court  of  appeals  for  determination.  There  was 
no  controversy  concerning  the  performance  of  the  labor  by 
Ross,  or  the  issue  of  the  time  check  on  Drennon's  account. 
It  seems  to  have  been  conceded  that  George  Ross  indoi'sed 
the  check  on  the  27th  of  December,  1888,  '^  Discovery  Mine 
pay  the  above  to  M.  F.  Ross.  George  Ross.''  The  record  is 
silent  concerning  the  delivery  to  M.  F.  Ross  after  the  in- 
dorsement, but  it  was  assumed  on  the  trial  that  she  acquired 
title  to  the  paper.  The  dispute  arose  out  of  a  payment  of 
the  money  in  another  judicial  proceeding  to  which  Drennon 
and  Geoige  Ross  were  parties.     Prior  to  the  commencement 
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of  the  present  action  one  Robinson  sued  George  Ross  and 
got  judgment  against  him  for  more  than  the  amount  of  the 
paper.  After  Robinson  obtained  judgment  he  gamisheed 
Drennon.  Drennon  answered  before  tiie  justice,  and  stated 
that  Ross  had  worked  for  him  at  the  mine,  and  had  earned 
$108.60  which  had  not  been  paid  him.  In  answer  to  the 
inquiry  whether  he  was  still  indebted  to  Ross  on  that  account, 
he  said  a  time  check  had  been  issued  for  the  wages,  and  if  it 
had  not  been  transferred  and  still  belonged  to  George  Ross 
he  owed  him  that  money.  George  Ross  and  the  assignee 
were  both  present  when  Drennon  answered.  Immediately 
on  the  completion  of  the  answer,  the  justice  entered  judg- 
ment against  the  garnishee  for  that  amount.  Thereupon 
Drennon  paid  the  money  into  court  in  satisfaction  of  the 
judgment.  Neither  during  the  proceedings,  nor  subsequently, 
did  the  assignee  take  any  steps  to  protect  her  claim.  She 
permitted  the  judgment  to  go  unchallenged,  and  allowed  the 
payment  to  be  made  without  objection.  A  few  days  after- 
wards she  brought  this  suit  against  Drennon  to  recover  the 
money.  Unless  the  result  be  forced  by  some  well  established 
principle  of  law  it  would  be  inequitable  under  the  circum- 
stances to  permit  Ross  to  gather  his  harvest  twice. 

Ever  since  the  decision  in  the  Mio  Grande  Extension  Cam- 
pany  v.  Coby^  7  Colo.  800,  it  has  been  the  settled  law  of  this 
state  that  memorandum  checks  of  this  description  are  nego- 
tiable paper  under  the  Colorado  statutes.  This  negotiability, 
however,  is  not  coextensive  with  this  characteristic  when  ap- 
plied to  ordinary  commercial  paper.  Under  none  of  the  de- 
cisions has  the  owner  been  protected  to  the  limit  always 
accorded  to  the  holder  of  the  paper  of  commerce  when  he 
acquires  a  title  in  good  faith  and  for  a  valuable  consideration 
before  maturity.  The  holder  undoubtedly  acquires  the  right 
to  maintain  an  action  upon  the  memorandum  in  his  own  name, 
and  it  will  be  subject  to  no  defenses  growing  out  of  any  trans- 
actions between  the  original  parties  occurring  after  notice  of 
the  assignment.  The  burden  and  the  duty  of  giving  notice 
devolves  on  the  assignee.    If  he  fails  to  give  notice  lie  can- 
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not  complain  if  the  payor  set  up  a  defense  growing  out  of 
his  subsequent  dealings  with  the  original  payee.  Moore  v. 
Metropolitan  Bank^  56  N.  Y.  41 ;  2  Paisotfs'  Notes  &  BiUs, 
chap.  2,  sec.  4,  p.  46. 

M.  F.  Ross  never  gave  any  notice  to  Drennon  that  she 
was  the  holder  or  the  owner  of  the  check.  She  made  no  at- 
tempt during  the  trial  of  the  garnishment  proceedings  to  pre- 
sent, or  assert  her  claim,  but  permitted  the  garnishee  to 
answer,  judgment  to  pass,  and  the  money  to  be  paid  without 
protest.  Under  these  circumstances  it  violates  no  settled 
principle  of  law  to  hold  that  the  payment  by  the  garnishee, 
which  he  had  a  right  to  make  under  the  statute,  is  an  ample 
defense  to  a  suit  by  the  assignee  to  recover  the  money. 

The  judgment  entered  by  the  county  court  does  not  ac- 
cord with  the  law,  and  the  case  must  be  reversed  and  re- 
manded. 

Reverud. 


■  ■>>i 


The  Plattb  asd  Denveb  Cai^al  Aim  MhiLIng  Com- 
PAinr,  Appellant,  v.  Lee,  Mayob  of  Denver,  et  al., 
Appellees. 

1.  DrrcHBS — ^Vested  Bights. 

A  ditoh  for  beneficial  purposes  was  oonstracted  aorosa  land  which  at 
the  time  waa  parcel  of  the  public  domain  of  the  United  States  and 
before  the  land  waa  included  by  the  city  limits,  and  has  been  main* 
tained  and  operated  ever  since.  Held^  that  its  owner  has  a  vested 
right  to  the  use  and  enjoyment  thereof. 

8.  PolioePowsb. 

A  city  council  cannot  under  its  police  power  require  such  a  diteh  to  be 
confined  and  reconstructed  by  boxing,  fluming  or  otherwise,  for  the 
purpose  of  preventing  the  washing  and  cutting  away  of  property 
situate  along  its  line  and  belonging  to  other  parties. 

8.  Same— Recitals  iror  cokglusiyb. 

A  recital  in  an  ordinance  that  "  public  welfare  and  safety  require  *'  an 
act  to  be  done  is  not  conclusive  upon  the  Judiciary.  Courts  are  not 
bound  by  mere  forms,  nor  are  they  to  be  misled  by  mere  pretenses. 

4.  Same— Limitation  upoh. 

A  city  council  cannot  under  its  police  power  to  promote  public  health, 
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morals  or  safety,  require  the  perf onnsooe  of  an  act  whioh  has  no 
real  or  substantial  relation  to  those  objects. 

5.  PBOSBCUnOV,  UAY  BS  BKJOEHTSD,  WHBK. 

A  city  may  be  enjoined  from  prosecuting  a  property  owner  for  violating 
an  ordinance,  when  such  prosecution  tends  to  impair  vested  rights 
in  the  property,  or  by  reason  of  a  multiplicity  of  suits  inflicts  ir- 
reparable injury  without  authority  of  law. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Messrs.  Mahkham  &  Dillon  and  Mr.  E.  A.  Clark,  for 
appellant. 

Mr.  John  F.  Shafboth  and  Mr.  O.  C.  Mabsh,  for  appellee. 

RiCHMOin),  P.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff,  a  corporation  under  the  laws  of  this  state, 
hj  its  complaint  alleges  in  substance  as  follows : 

That  it  has  now  under  its  control  and  in  operation  a  ditch 
constructed  by  the  Platte  and  Denver  Ditch  Company  in  the 
year  1864;  that  the  ditch  was  constructed  for  the  purpose 
of  furnishing  water  for  milling,  manufacturing  and  irrigation. 

That  the  company,  by  prior  occupation  and  appropriation, 
acquired  the  right  of  way  and  easement  along  the  route  of 
said  ditch  through  the  city  of  Denver,  where  the  said  ditch 
now  runs;  that  the  lands  within  the  limits  of  the  city  of 
Denver  through  which  the  ditch  was  constructed  were,  at  the 
time  of  the  construction,  a  part  of  the  public  domain,  and  so 
remained  a  part  of  the  public  domain  until  long  after  the 
construction  of  said  ditch. 

That  the  rights  of  the  city  of  Denver  or  the  inhabitants 
thereof,  if  any,  were  acquired  subject  to  the  prior  vested 
rights  of  the  Platte  and  Denver  Ditch  Company. 

That  all  lands  acquired  by  the  city  and  the  inhabitants 
thereof  were  subject  to  the  rights  and  privileges  of  the  com- 
pany: 

That  the  Platte  and  Denver  Ditch  Company,  prior  to  the 
time  of  the  expiration  of  its  charter,  leased  certain  water 
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rights  to  divers  and  sandry  persons,  some  of  which  water 
rights  to  be  perpetual  leases  for  milling  pnrposes,  and  that 
the  lessees  and  their  assigns  relied  upon  these  leases  and 
constructed  large  flour  mills  to  be  operated  by  the  water 
power  thus  leased,  and  the  water  from  the  ditch  has  been  for 
many  years  used  for  the  purpose  of  operating  the  machinery 
of  said  mills,  and  cannot  be  dispensed  with  except  at  ruinous 
loss. 

That  the  Platte  and  Denver  Ditch  Company,  by  proper 
conveyances,  in  the  year  1884,  conveyed  its  ditch  and  right 
of  way  together  with  its  rights,  privileges  and  appurtenances 
to  the  plaintiff  company;  that  one  of  the  chief  considera* 
tions  for  the  conveyance  was  that  the  plaintiff  was  to  keep 
good  the  contract  or  lease  of  water  rights  and  power  thereto- 
fore made. 

That  the  Platte  and  Denver  Ditch  Company,  as  well  as 
the  plaintiff,  kept  the  ditch  in  good  order  and  repair,  and 
have  maintained  and  kept  the  same  without  any  negligence 
whatever. 

It  is  further  set  up  that  in  a  certain  cause  entitled  The 
City  of  Denver  v.  Mullen,  the  district  court,  in  and  for  the 
county  of  Arapahoe,  granted  a  decree  to  the  effect  that  as  to 
the  city  of  Denver  the  plaintiffs  were  lawfully  and  of  right 
entitled  to  the  full  and  unobstructed  flow  of  water  through 
and  along  the  Platte  and  Denver  ditch  to  the  mills  of  the 
plaintiffs,  without  any  let  or  hinderance  or  obstruction  of  the 
water  in  said  ditch,  and  without  any  interference  with  said 
ditch  by  the  city  of  Denver  or  its  agents  or  emplo3'ees;  and 
therein  and  by  the  said  decree  enjoined  the  city  of  Denver, 
its  agents,  attorneys  and  employees  from  in  any  wise  or  man- 
ner interfering  with  the  ditch  or  water  therein. 

Subsequently  the  deci-ee  entered  in  said  cause  was  af- 
firmed in  the  supreme  court. 

That  thereafter  in  another  cause,  entitled  Anderson  v. 
The  Platte  and  Denver  Ditch  Company,  the  rights  of  the 
owners  and  operatoi's  of  the  ditch  were  sustained. 

That  on  or  about  the  25th  day  of  February,  1888,  plaintiff 
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leceived  the  following  notice  from  the  mayor  of  the  city  of 
Denver :  "  You  are  hereby  notified  to  comply  with  the  order 
of  the  city  council  of  the  city  of  Denver,  as  expressed  in 
Ordinance  No.  10, 1888,  passed  and  approved  the  twenty- 
first  day  of  February,  A,  D.  1888,  in  this,  to-wit :  To  confine 
the  channels  of  the  ditches  operated  and  controlled  by  you 
to  the  width  and  depth  in  said  ordinance  specified,  and  so  to 
construct  the  same  as  to  prevent  washing  and  cutting  away 
of  the  property  along  the  lines  of  said  ditches.  Upon  failure 
to  comply  with  said  i*equirements  and  upon  failure  to  begin 
the  said  work  within  ten  days  from  the  receipt  of  this  notice 
you  will  be  proceeded  against  according  to  law. 

«  William  Soott  Lee,  Mayor." 

The  ordinance  referred  to  reads  as  follows : 

*^  A  bill  for  an  ordinance  to  change  the  construction  of 
the  ditches  operated  and  controlled  by  The  Platte  and  Den- 
ver Ditch  and  Milling  Company  within  the  limits  of  the  city 
of  Denver. 

"  Be  it  enacted  by  the  city  council  of  the  city  of  Denver. 

^^  Section  1.  Whereas  in  the  opinion  of  the  city  council  of 
the  city  of  Denver,  the  public  welfare  and  safety  require 
there  should  be  a  change  in  the  present  construction  of  the 
ditches  operated  and  controlled  by  The  Platte  and  Denver 
Ditch  aud  Milling  Company  within  the  limits  of  the  city  of 
Denver,  the  said  Platte  and  Denver  Ditch  and  Milling  Com- 
pany is  hereby  ordered  to  so  confine  and  construct  the  chan- 
nels of  their  said  ditches  by  boxing,  fluming  or  otherwise,  as 
to  prevent  the  further  washing  and  cutting  away  of  the 
property  along  the  lines  of  the  said  ditches,  and  to  reduce 
their  said  channels  to  a  maximum  width  of  eight  feet  for 
each  of  their  said  ditches,  and  a  maximum  width  of  not  to 
exceed  sixteen  feet  where  the  waters  of  both  said  ditches 
flow  in  one  channel,  viz.  from  Mullen's  mill,  in  West  Den- 
ver, thence  running  in  a  northerly  direction  to  a  point  where 
the  waters  of  both  said  ditches  empty  into  the  South  Platte 
river,  and  to  a  depth  sufficient  only  to  carry  the  necessary 
water  for  all  purposes  of  said  The  Platte  and  Denver  Ditch 
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and  Milling  Company,  pursuant  to  section  4  of  an  ordinance 
entitled,  '  Ordinance  No.  38,  1886,  Ditches  and  Flumes  for 
Manufactories '  passed  and  approved  the  22nd  day  of  March, 
A.  D.  1886." 

Section  4  of  ordinance  No.  88  reads  as  follows : 

^^  Section  4.  All  persons  or  corporations,  making,  construct- 
ing, owning  or  using  any  ditch,  flume,  bridge  or  crossing  as 
aforesaid,  shall  keep  the  same  in  good  repair  whenever  so 
required  to  do  by  said  city,  and  all  ditches,  flumes,  bridges 
and  crossings  shall  be  located,  constructed  and  built  under 
the  supervision  of  said  city,  or  some  officer  of  said  city  duly 
authorized  to  superintend  the  same,  and  the  city  council  shall 
have  the  right  and  power  to  order,  from  time  to  time,  such 
clianges  in  the  location  and  construction  of  the  same  as  in 
their  opinion  the  public  welfare  and  safety  require;  and 
every  such  person  or  corporation  who  shall  neglect,  fail  or 
refuse  to  comply  with  the  requirements  of  this  article,  or  to 
obey  any  order  of  said  city  in  reference  to  the  same  after  ten 
days'  notice  in  writing,  signed  by  the  mayor,  has  been  served 
on  such  person  or  corporation,  shall,  upon  conviction  thereof, 
be  fined  in  a  sum  of  not  less  than  fifty  dollars  nor  more  than 
one  hundred  dollars,  and  shall  be  liable  to  be  prosecuted  for 
every  day  such  person,  persons  or  corporations  shall  neglect, 
fail  or  refuse  to  comply  with  the  requirements  or  provisions 
of  this  article,  or  the  requirements  of  said  city  council,  as 
distinct  and  separate  offenses,  and  upon  conviction  be  fined 
as  aforesaid." 

To  this  complaint  a  demurrer  was  interposed  and  sus^ 
tained.  Plaintiff  elected  to  stand  by  its  complaint  and  prose- 
cutes this  appeal. 

Practically  but  two  questions  are  presented  for  our  con- 
sideration :  Are  the  ordinances  invalid.  Has  the  chancery 
coui*t  power  to  pass  upon  the  invalidity  of  the  ordinances 
and  enjoin  the  city  and  its  authorities  from  prosecuting  the 
plaintiff  for  violation  thereof. 

It  is  contended  by  counsel  for  appellees  that  the  above  re- 
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eited  section  is  valid  and  clearly  within  the  police  power  of 
the  municipality.    We  cannot  subscribe  to  that  view. 

^  The  construction  of  statutes  by  which  it  is  determined 
whether  they  contravene  constitutional  provisions  or  not» 
frequently  requires  nice  discrimination  between  matters  which 
concern  private  rights  and  such  as  affect  the  public  weal ; 
between  matters  in  which  the  private  interest  is  immediate 
and  the  public  interest  remote,  and  such  as  interest  the  pub- 
lic directly  and  individuals  incidentiy.  The  taking  of  prop- 
erty, or  the  legislative  interference  with  private  rights,  as  a 
police  regulation,  must  have  for  its  immediate  object  the  pro- 
motion of  the  public  good,  in  the  broadest  sense." 

Upon  a  review  of  the  authorities  and  upon  principles  con- 
sistent with  ^*  the  genius  of  our  free  institutions  and  the  con- 
stitutional guarantees  of  rights,"  it  may  be  fairly  deduced 
that  the  tests  of  all  police  regulations  affecting  proprietary 
rights  are :  Whether  they  are  enacted  in  the  real  interest  of 
the  public,  and  whether  the  public  interests  are  sought  to  be 
subserved  by  appropriating  to  public  use  private  property 
otherwise  than  in  the  exercise  of  the  right  of  eminent  domain. 
In  judging  whether  or  not  a  statute  falls  within  the  first 
dass,  we  have  a  wide  field  of  inquiry.  We  may  determine 
whether  the  provisions  of  the  act  are  such  as  to  be  essential 
to  the  public  good,  or  only  impose  harassing  burdens  upon 
individuals ;  whether  the  statute,  on  pretense  of  serving  the 
public,  diminishes  the  property  of  one  man  to  augment  that 
of  another ;  and  whether  the  subject  of  regulation  includes 
things  in  which  the  public  have  no  interest,  or  rights  in  no 
way  antagonistic  to  the  general  good. 

There  is  no  safer  method  of  arriving  at  the  object  of  the 
statute  than  to  ascertain  the  purpose  it  may  be  used  to  sub- 
serve. When  we  come  to  consider  the  extent  to  which  these 
ordinances  may  be  made  to  operate,  we  are  led  to  believe  that 
it  would  be  dangerous  to  say  that  the  city  council  could  as- 
sume the  power  to  abridge  previously  acquired  rights  of  the 
ditch  company.  Ordinance  No.  10  is  defined  as  an  ordinance 
to  change  the  construction  of  the  ditches  operated  and  con- 
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trolled  by  The  Platte  and  Denver  Ditch  and  Milling  Com- 
pany, and  the  section  recites  that  in  the  opinion  of  the  city 
council  the  public  welfare  and  safety  require  there  should  be 
a  change  in  the  present  construction  of  the  ditches  operated 
and  controlled  by  The  Platte  and  Denver'Ditch  and  Milling 
Company  within  the  limits  of  the  city  *  *  *  and  it  is  here- 
by ordered  to  so  confine  and  construct  the  channels  of  their 
said  ditches  by  boxing,  fluming  or  otherwise,  as  to  prevent 
the  further  washing  and  cutting  away  of  the  proper^  along 
the  lines  of  said  ditches,  and  to  reduce  their  said  channels  to 
the  maximum  width  of  eight  feet  for  each  of  their  said  ditches, 
and  a  maximun  width  of  not  to  exceed  sixteen  feet  where 
the  waters  of  both  of  said  ditches  flow  in  one  channel. 

The  mere  recitation  in  the  ordinance  that  the  ^^  public 
welfare  and  safety  "  require  this  to  be  done  is  not  binding 
upon  the  court.  We  are  warranted  in  going  beyond  this 
recitation  and  inquiring  what  the  evident  purport  is.  Cer- 
tainly tlie  title  of  the  ordinance  is  inconsistent  with  the  recita- 
tion; the  purpose  for  which  the  ordinance  was  passed  is 
equally  inconsistent  with  the  recital.  It  evidently  contem- 
plated a  change  in  the  construction,  reducing  the  width  of 
the  ditch  or  ditches  operated  by  the  complainant  company, 
and  also  that  such  changes  and  reconstruction  of  the  ditch 
Hhould  be  made  for  the  purpose  of  preventing  the  further 
washing  and  cutting  away  of  the  property  along  the  lines  of 
the  same. 

This  means,  then,  in  substance  that  the  city  by  this  ordi- 
nance is  seeking  to  protect  the  property  rights  of  individuals 
along  the  lines  of  the  ditch  or  ditches  acquired  subsequent 
to  the  construction  of  the  ditch  and  subjected  to  the  rights 
of  the  company.  It  is  nowhere  indicated  by  the  provis- 
ions of  the  ordinance  in  what  way  the  public  welfare  and 
safety  can  thus  be  benefited  or  protected,  and  we  are  unaUe 
to  conceive  how  public  interests  can  be  promoted  by  reduc- 
ing the  width  or  depth  of  the  ditches,  or  changing  the  con- 
struction of  the  ditches,  or  protecting  the  banks  of  the  ditches, 
as  specified  in  the  ordinance. 
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In  Mugler  v.  KansM^  128  U.  S.  661,  this  language  is  used : 
**  The  courts  are  not  bound  by  mere  forms,  nor  are  they  to  be 
misted  by  mere  pretenses.  They  are  at  liberty — ^indeed,  are 
under  a  solemn  duty — ^to  look  at  the  substance  of  things, 
whenever  they  enter  upon  the  inquiiy  whether  the  legisla- 
ture has  transcended  the  limits  of  its  authoiity.  If,  there- 
fore, a  statute  purporting  to  have  been  enacted  to  protect 
the  public  health,  the  public  morals,  or  the  public  safet}'',  has 
no  real  or  substantial  relation  to  those  objects,  or  is  a  palpable 
invasion  of  rights  secured  by  the  fundamental  law,  it  is  the 
duty  of  the  coui-ts  to  so  adjudge,  and  thereby  give  effect  to 
the  constitution.^'  I 

This  doctrine  applicable  to  a  legislative  act  is  equally  ap- 
plicable to  an  ordinance  like  the  one  under  consideration. 

It  will  be  observed  that  this  section  of  the  ordinance  was 
passed  by  the  city  council  for  the  purpose  of  bringing  the 
complainant  company  within  the  provisions  of  section  4  of 
oi*dinance  No.  88,  which  provides  a  penalty  for  the  violation 
of  an  order  or  notice  issued  by  the  mayor  upon  any  person 
or  corporation  failing  to  comply  with  such  order  or  notice, 
and  was  so  passed  in  pursuance  to  the  authority  conferred 
upon  the  city  council  by  section  4. 

Section  10  was  passed  two  years  subsequent  to  section  4. 

Section  4  provides  for  the  making,  constinicting,  and  using 
of  ditches,  flumes,  bridges  and  crossings,  and  for  the  loca- 
tion, construction  and  building  of  them  under  the  super- 
vision of  some  city  officer,  conferring  upon  the  city  council 
power  from  time  to  time  to  change  the  location  and  con- 
struction of  the  same,  as  in  their  opinion  pubUc  welfare  and 
safety  may  require.  In  addition  to  this,  for  the  mayor  to 
duly  notify  the  person  or  corporation. 

The  mayor  did  so  notify  the  complainant  company  and 
threatened  prosecution  if  the  company  neglected  to  comply 
with  the  provisions  of  section  10  of  the  ordinance,  to  wit : 
confine  their  ditch  by  some  means  or  other  so  as  to  prevent 
the  further  washing  and  cutting  away  of  property  along  the 
line  of  the  same,  and  to  reduce  their  ditches  in  width.    A 
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failure  to  comply  with  this  provision  would,  under  the  ordi- 
nance, subject  the  complainant  company  to  daily  prosecu- 
tions and  fines  of  not  less  than  fifty  dollars  nor  more  than 
one  hundred  dollars. 

By  the  demurrer  to  the  complaint  it  is  admitted  that  the 
ditch  in  question  was  originally  constructed  through  lands 
embraced  within  the  public  domain,  and  belonging  to  the 
United  States  prior  to  said  lands  being  embraced  within  the 
city  limits.  City  of  Denver  v.  MuUen  et  aLj  7  Colo.  S46 ; 
Platte  ^  Denver  Ditch  Co.  v.  Anderson^  8  Colo.  182  ;  WalJey 
V.  Platte  ^  Denver  Diteh  Co.  et  aZ.,  15  Colo.  879. 

The  foregoing  reasons,  coupled  with  the  doctrine  em- 
braced in  the  above  cited  cases,  lead  us  to  the  conclusion 
that  the  ordinances  in  question,  so  far  as  they  affect  the  com- 
plainant company,  are  invalid  and  void. 

This  brings  us  to  the  consideration  of  the  second  ques- 
tion :  Can  the  court  enjoin  the  defendants  from  prosecuting 
the  complainant  company  for  violation  of  the  ordinances  ? 

It  may  be  admitted  that  equity  would  not  enjoin  the  ac- 
tion of  municipal  corporations  while  proceeding  within  the 
limits  of  their  well  defined  powers  as  fixed  by  law ;  yet  it  is 
claimed  that  it  has  undoubted  jurisdiction  to  restrain  them 
from  acting  in  excess  of  their  authority,  and  from  the  com- 
mission of  acts  which  are  ultra  vires.  High  on  Injunctions, 
§241. 

It  is  a  well  recognized  principle  that  courts  of  equity  will 
grant  an  injunction  to  protect  a  party  against  a  multiplicity 
of  suits. 

Under  the  ordinance  in  question,  as  before  stated,  the 
representatives  of  the  complainant  company  would  be  sub- 
ject daily  to  aixest  for  a  failure  to  comply  with  the  order  of 
the  mayor.  And  should  they  successfully  present  their  de- 
fense in  such  a  proceeding,  it  does  not  follow  that  they  would 
not  be  continuously  harassed  by  repeated  arrests  for  the  vio- 
lation of  ordinances  which  we  have  herein  declared  invalid. 
And  pending  the  final  determination  of  the  validity  of  this 
ordinance  or  the  completeness  of  the  defense,  innumerable 
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actions  might  be  commenced  against  them,  thus  subjecting 
them  to  great  expense^  inconvenience  and  embarrassment. 

In  the  case  of  Smith  v.  Bangs  et  al.^  15  111.  889,  Treat,  G. 
J.,  lays  down  the  following  doctrine  : — 

**  A  court  of  equity  will  interfere  by  injunction  where  pub- 
lic ofBcers  under  claim  of  right  are  proceeding  illegally  to 
impair  the  rights  or  injure  the  property  of  individuals  or 
co^porations,  or  where  it  is  necessary  to  prevent  multiplicity 
of  suits.  Where  a  municipal  corporation  is  seeking  to  en- 
force an  ordinance  which  is  void,  a  court  of  equity  has 
jurisdiction  at  the  suit  of  any  person  who  is  injuriously 
affected  thereby  to  stay  its  execution  by  injunction.  Mayor 
of  Baltimore  v,  Radecke^  49  Md.  218. 

We  do  not  look  upon  this  proceeding  on  the  part  of  the 
city  to  impose  a  penalty  for  the  violation  of  the  ordinance 
as  coming  within  the  scope  of  the  authorities  holding  that 
equity  will  not  interfere  by  injunction  to  prevent  criminal 
prosecution  for  violation  of  illegal  ordinances  or  statutes ; 
but  rather  incline  to  the  belief  that  the  imposition  of  a  pen- 
alty is  for  the  purpose  of  compelling  the  complainant  to 
comply  w^ith  the  ordinance  by  reducing  the  width  of  its 
ditches  and  to  protect  the  banks  of  such  ditches.  It  is  true 
that  the  ordinance  imposed  a  fine  for  disobedience  of  the 
order  after  ten  daj'^s'  notice,  but  nevertheless  this  must  be 
considered  in  conjunction  with  section  10,  which  seeks  to  im- 
pose duties  upon  the  complainant  company  wholly  unwaiv 
ranted,  and  which  clearly  infringes  upon  the  vested  rights 
of  the  company. 

In  the  case  of  Cape  May  ^  Schellenqer^s  R.  B.  Oo.  v.  Oity 
of  Cape  May^  85  N.  J.  Equity,  409,  this  language  is  used : 
'♦.Whatever  doubts  may  have  before  existed,  respecting  the 
power  of  the  courts  to  control  the  acts  of  the  municipal 
corporations,  they  seem  now  to  be  at  rest,  and  the  line  de- 
fining in  what  cases  they  may  intervene,  and  in  what  they 
should  not,  seems  to  be  marked  distinctly  and  with  precision. 
The  rule  upon  this  subject  is  stated  with  perspicuity  by 
Judge  Dillon,  as  follows : — ♦'  There  can,  ordinarily,  be  no 
Vol.  11—18 
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judicial  restmint  or  interference  with  the  bona  fide  exercise 
of  powers,  legislative  or  discretionary  in  their  nature,  and 
which  do  not  violate  private  rights."  Dillon  on  Mun.  Corp. 
(3d  ed.)  §  908. 

Chancellor  Zabriskie,  in  speaking  upon  the  same  topic,  sajs: 
^^  All  legislative  acts,  or  exercise  of  discretionary  powers, 
within  their  authority,  are  beyond  the  control  of  the  courts, 
however  unwise,  or  impolitic,  or  even  when  done  from  corrupt 
motives,  or  for  unworthy  purposes.  Their  legislative  powers 
are,  when  exercised  within  their  authority,  supreme.  But 
when  the  corporation  have  fulfilled  their  legislative  func- 
tions, and  have  exercised  their  legislative  discration — and  are 
about  carrjdng  their  legislation  into  execution,  then,  if  the 
effect  of  their  acts  is  to  violate  vested  rights  or  inflict  irre- 
pai-able  wrong,  the  courts  may  properly  intervene." 

There  is  no  diflSculty  whatever  in  applying  this  rule  to  the 
case  in  hand.  It  falls  indeed  directly  within  it.  The  pro- 
visions of  ordinance  No.  10  is  aimed  specifically  at  complain- 
ant in  this  case.  It  seeks  to  compel  it  to  do  certain  acts 
which,  from  the  very  nature  of  things,  violate  vested  rights 
which  have  received  I'ecognition  in  the  supreme  court  of  this 
state.    City  of  Denver  v.  Mullen  et  al^  supra. 

'•  The  question  of  the  degree  of  intei'est  in  the  subject- 
matter  which  is  requisite  to  render  one  a  proper  party  plain- 
tiff, to  institute  an  action  for  the  purpose  of  restraining 
misconduct  on  the  part  of  municipal  corporations  on  their 
officers,  is  one  of  much  practical  importance  and  deserving  of 
special  attention.  In  general  it  may  be  said  that  to  warrant 
the  interference  of  equity  in  this  class  of  cases,  the  aggrieved 
party  must  show  that  some  special  and  peculiar  injury,  per- 
sonal to  himself,  is  likely  to  i*esult  from  the  act  complained 
of,  aside  from  the  general  injury  to  the  public."  High  on 
Injunctions,  §  1298. 

What  then  is  the  situation  of  the  parties  to  this  proceed- 
ing ?  The  company  insist  that  they  have  acquired,  by  vii*tue 
of  their  location  and  construction  of  this  ditch  and  by  virtue 
of  legislative  authority,  vested  rights  as  against  the  city  and 
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its  inhabitants.     The  supreme  court  of  this  state  in  three 
different  decisions  have  upheld  this  assertion. 

The  city  of  Denver  by  a  general  ordinance  applicable  to 
corporations  of  a  similar  nature,  to  be  .created  and  those  al- 
ready in  existence,  have  provided  by  ordinance  that  such 
corporations  shall  keep  their  ditches  in  good  repair  when- 
ever so  requii*ed  to  do,  and  all  such  ditches,  flumes,  bridges 
and  crossings  shall  be  located,  constructed  and  built  under 
the  supervision  of  the  city  or  some  officer  of  said  city  duly 
authorized  to  superintend  the  same.  And  that  the  city  coun- 
cil shall  have  the  right  and  power  to  order  from  time  to  time 
changes  in  the  location  and  construction  of  the  same  as  in 
their  opinion  the  public  welfare  and  safety  require.  And 
further  that  every  person  or  corporation  who  shall  fail  or  re- 
fuse to  comply  with  the  requirements  of  the  ordinance  or  to 
obey  any  order  of  the  city  in  reference  to  the  same  after  ten 
days'  notice  shall  be  fined,  etc. 

To  make  this  provision  of  the  ordinance  effective  as  against 
complainant  company  they  passed  what  has  been  denominated . 
this  Ordinance  No.  10,  and  made  it  applicable  to  the  complain- 
ant company  only,  and  insist  by  this  subsequent  ordinance 
that  the  channels  of  the  ditches  shall  be  confined  within 
certain  definite  limits,  reducing  the  capacity  of  the  ditches  to 
carry  water,  and  provide  that  if  such  things  are  not  done  th^n, 
in  conformity  with  the  provisions  of  section  4,  the  person  or 
corporation  shall  be  daily  prosecuted  and  fined  for  failure  so 
to  do. 

If  this  does  not  tend  to  impair  vested  rights  and  is  n^ot 
calculated  to  inflibt  irreparable  wrong  without  authority  in 
law,  then  we  are  unable  to  appreciate  the  full  force  and  effect 
of  the  English  language. 

'  True  it  may  be  said  with  some  force  that  the  ordinance- 
imposed  a  penalty  for  failure  to  comply  with  its  provisions, 
but  such  failure  to  so  comply  is  not  classified  as  a  misde- 
meanor or  a  crime,  but  the  penalty  is  imposed  because  the 
complainant  company  refused  to  surrender  their  acquired  ai\d 
well  recognised  rights.     It  is  the  corporation  that  is  affected- 
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and  not  the  public.  It  is  the  corporation  that  is  liable  to  have 
continually  imposed  upon  them  fines  and  to  be  continually 
harassed  by  legal  proceedings. 

We  think  that  this  is  a  case  that  peculiarly  addresses  itself 
to  a  court  of  equity,  and  that  the  court  erred  in  sustaining 
the  demurrer  to  the  complaint. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Severied. 


<  *»• » 


Reeves,  et  al.,  Plaintipfs  in  Error,  v.  The  People, 

Defendants  in  Error. 

1.  CoirrEMPT  PBocBEDiKas — Review  of. 

The  court  upon  review  of  contempt  proceedings  wiU  limit  its  inquiry  to 
the  jurisdiction  of  the  court  below.  If  the  facts  disclosed  hj  the 
record  are  sufficient  to  constitute  a  contempt,  the  court  had  juris- 
diction and  its  orders  will  not  be  reviewed  for  mere  errors. 

2.  Contempt — Facts  coiTSTrruTiiro. 

M.  intervened  in  a  replevin  suit,  claiming  to  be  entitled  to  the  property 
in  controversy.  Judgment  passed  against  him  as  well  as  the  defend- 
ant and  in  favor  of  the  plaintiff.  Knowing  the  result  of  the  action, 
he,  with  the  aid  of  R.,  clandestinely  took  the  property  and  removed 
it  without  the  jurisdiction  of  the  court  before  its  order  could  be 
complied  with.  Held,  that  such  facts  constitute  a  contempt  and 
that  the  court  below  had  jurisdiction  to  impose  a  penalty. 

Error  to  the  County  Court  of  Phillips  County, 

Messrs.  Smith  &  Muntzing  and  Mr.  J.  A.  Bentley,  for 
plaintiffs  in  error. 

Mr.  S.  W.  Jones,  attorney  general,  and  Mr.  H.  Riddell, 
for  defendants  in  error. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  in  the  name  of  the  people  of  the 
state  of  Colorado  against  the  defendants.  Reeves  and  Meyer, 
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for  contempt.  In  the  year  1889,  Thomas  White  instituted 
a  suit  in  replevin  in  the  county  court  of  Phillips  county 
against  one  James  P.  Brophy  to  recover  possession  of  certain 
described  animals.  Brophy  left  the  country  without  answer- 
ing the  complaint  and  default  was  entered  against  hitn. 
Plaintiff  in  error,  Alex.  F.  Meyer,  filed  his  plea  of  interven- 
tion under  the  statute,  asserting  his  right  to  immediate  pos- 
session of  the  property  by  virtue  of  a  chattel  mortgage  from 
Brophy  duly  executed  and  recorded.  To  the  plea  of  inter- 
vention an  answer  was  filed  by  White  and  a  replication  to 
the  answer  followed.  Under  these  pleadings  the  controversy 
litigated  related  to  Brophy's  ownership  of  the  chattels  and 
right  to  give  the  mortgage  in  question. 

July  27th,  the  court  rendered  judgment  that  the  plaintiff, 
White,  was  at  the  commencement  of  the  action  the  owner  of 
the  property  described  in  his  affidavit  of  replevin,  and  was 
entitled  to  the  possession  of  the  same.  *  *  *  '^  It  is  therefore 
considered  by  the  court  that  the  plaintiff,  Thomas  White,  do 
have  and  recover  against  Alex.  P.  Meyer,  the  intervener,  the 
costs  of  said  intervention  herein  expended,  and  that  the  said 
plaintiff,  Thomas  White,  do  have  possession  of  the  property 
described  in  the  petition  of  replevin,  and  that  the  said  plaintiff 
do  have  judgment  against  James  P.  Brophy,  defendant,  ior 
his  costs  in  said  replevin  action." 

It  appears  by  the  record  that  notwithstanding  the  order 
and  judgment  of  the  court,  Meyer  and  Reeves,  on  the  80th 
day  of  July,  1889,  before  the  property  had  been  turned  over 
to  Thomas  White  as  per  order  of  the  court,  took  possession 
of  the  property  and  removed  it  beyond  the  jurisdiction  of 
the  court.  For  this  act  they  were  judged  in  contempt  of  the 
court  and  fined  in  the  sum  of  |150,  besides  costs. 

It  is  insisted  on  behalf  of  plaintiffs  in  error  that  the  de- 
fendants. Reeves  and  Meyer,  cannot  be  held  for  contempt, 
because,  as  it  is  assumed  in  the  argument,  the  property  had 
been  turned  over  to  plaintiff  in  conformity  with  the  statute 
and  order  embraced  in  the  writ,  and  that,  so  far  as  Reeves  is 
concerned,  he  was  in  no  sense  a  party  to  the  record  and  could 
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not  be  held  for  contempt,  although  he  assisted  in  removing 
the  property  beyond  the  jurisdiction  of  the  court.  The  plain- 
tiff in  error  by  the  record  presented  to  this  court  has  pre- 
cluded himself  from  insisting  upon  the  contention  that  the 
property  had  been  transferred  to  the  custody  of  the  plaintiff. 
The  record  recites  that  it  had  not  been ;  it  shows  that  the 
sheriff  still  retained  the  custody  of  the  property  under  the 
writ,  and  that  while  so  in  the  custody  of  the  sheriff  it  was 
removed  from  the  jurisdiction  of  the  court. 

We  are  not  warranted  in  going  outside  of  the  record  to 
ascertain  what  the  actual  facts  in  the  case  were,  but  are  un- 
der obligationa  to  accept  the  record  as  presented  by  the  plain- 
tiff in  error. 

This  theu  eliminates  from  our  consideration  all  questions 
save  and  except  whether  or  not  the  facts  presented  show  that 
a  cofitempt  had  been  committed.  And,  if  they  are  sufficient, 
the  court  may  take  jurisdiction  and  its  subsequent  orders 
will  not  be  reviewed  for  more  errors. 

In  the  case  of  KwU  v.  The  People,  88  111.  532,  it  was  held 
that,  ^'  Where  property  is  replevied  before  a  justice  of  the 
peace^  and  an  appeal  taken  to  the  circuit  court,  if  the  defend- 
ant in  replevin  and  another  take  the  same  from  the  plaintiff 
-and  place  it  beyond  his  reach,  the  circuit  court  will  have  the 
rightful  power  to  enter  a  rule  upon  them  to  restore  it  to  the 
plaintiff,  and  punish  them  by  fine  and  imprisonment  for  dis- 
obedience." 

In  the  case  of  The  People  ex  reL  Blurnle  v.  Neill  et  ah,  74 
111.  68,  it  was  held  that,  ^^  A  party  from  whose  possession 
personal  property  has  been  taken  by  an  officer  by  virtue  of  a 
writ  of  replevin,  is  guilty  of  contempt  of  court  if  he  forcible 
retakes  the  possession  thereof  after  the  goods  have  been  by 
the  oificer  delivered  to  the  plaintiff  in  replevin."  Tott  v. 
The  People  ex  reL,  91  111.  11. 

Meyer  testifies  in  his  own  behalf  that  he  resides  in  Yum^ 
county ;  that  on  the  80th  day  of  July,  about  four  o'clock,  witlpi 
the  assistance  of  Reeves  he  took  the  property  mentioned  in  th^ 
information  from  thie  pasture  of  W.  6.  Helland,  in  the  county 
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of  Phillips,  as  mortgagee  under  a  chattel  mortgage  executed 
by  Brophy  to  one  Steine  and  by  Steine  assigned  to  Meyer 
for  a  valuable  consideration ;  that  the  notes  secured  by  said 
mortgage  were  taken  up  and  a  new  mortgage  given,  which 
was  the  mortgage  litigated  in  the  replevin  suit.  That  he 
was  the  owner  of  the  mortgage  which  had  not  been  released 
or  paid ;  that  the  reason  that  he  took  the  property  was  that 
after  the  court  had  decided  the  intervention  he  filed  his  ap- 
peal bond  and  a  motion  for  a  receiver  of  the  property  pend- 
ing the  appeal,  which  motion  was  denied,  and  that  he  had  no 
other  recourse  except  to  take  the  property  under  the  mort- 
gage and  remove  it  into  Yuma  county  where  he  might  sell  it 
to  pay  his  debt,  and  that  White  had  given  no  sufficient  bond 
in  the  suit  and  was  utterly  insolvent.  He  was  therefore 
afraid  he  would  lose  his  debt.  By  his  own  testimony  he  ad- 
mits that  his  rights  as  intervenor  were  passed  upon  by  the 
court,  and  admits  knowledge  of  the  judgment  of  the  court  in 
favor  of  plaintiff  against  him  as  well  as  against  the  defend- 
ant. But  nevertheless  he  assumed  the  right  as  a  protection 
to  himself  and  in  contempt  of  the  judgment  of  the  court,  for 
the  purpose  of  paying  his  own  debt,  to  clandestinely,  by  the 
aid  of  Reeves,  remove  the  property  without  the  jurisdiction 
of  the  court  and  before  the  order  of  the  court  could  be  com- 
plied with. 

We  think  that  the  facts  as  they  appear  from  the  record 
constitute  a  contempt,  and  that  the  court  below  had  jurisdic- 
tion to  impose  a  penalty.  Beyond  this  we  are  not  author- 
ised to  review  the  record  :  Cooper  et  al.  v.  The  People  ex  reL 
Wyatt,  18  Colo.  837. 

The  judgment  must  be  affirmed. 

Affirmed. 
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Steves  bt  al.,  Plaintiffs  in  Ebrob,  y.  Carson  bt  al., 

Defendants  in  Ebbob. 

SulOfONS. 

When  summons  is  not  issued  within  thirty  days  after  complaint  was 
filed,  the  suit  was  properly  dismissed  on  special  appearance  of  de- 
fendant for  the  purpose  of  such  motion,  and  the  motion  is  not 
addressed  to  the  discretion  of  the  court. 


JSrror  to  the  District  Court  of  Pitkin  County. 
Messrs.  Wilson  &  Stimson,  for  plaintiffs  in  error. 

Mr.  PoBTEB  Flxthb,  for  defendants  in  error. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

On  the  5th  day  of  June,  A.  d.  1889,  plaintiffs  in  error, 
Parker  Steves  et  al.,  filed  a  complaint  in  the  district  court 
of  the  Ninth  judicial  district  in  and  for  the  county  of  Pitkin, 
and  no  summons  was  issued  therein. 

On  the  6th  day  of  July,  1889,  the  defendants  in  error  ap- 
pearing specially  for  the  purposes  of  the  motion  and  moved 
the  court  to  dismiss  the  cause  because  no  summons  had  been 
issued  in  said  cause  within  the  period  of  time  required  by 
law. 

Thereafter,  on  the  9th  day  of  July,  1889,  plaintiffs  in  error 
moved  the  court  for  leave  to  issue  summons  in  said  cause,* 
notwithstanding  the  thirty  days  had  elapsed  since  the  filing 
of  the  complaint,  on  the  ground  that  faiilure  to  issue  sum- 
mons in  said  cause  was  due  to  excusable  neglect  and  over- 
sight, and  in  support  of  the  motion  filed  several  affidavits. 

This  motion  was  denied  and  judgment  of  dismissal  entered, 
to  reverse  which  plaintiffs  in  error  prosecute  this  writ. 

The  only  error  assigned  is  the  dismissal  of  the  action  in 
the  court  below. 

Section   33  of  the  Civil  Code,  Session  Laws,  1887,  page 
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104,  provides  as  follows  : — '^  The  clerk  shall  endorse  on  the 
complaint  the  day,  month  and  year  the  same  is  filed,  and  at 
any  time  within  one  month  after  the  fiUug  of  the  same,  the 
plaintiff,  may  have  a  summons  issued.  The  summons  may 
be  signed  by  the  clerk  and  directed  to  the  defendant  to  be 
issued  under  the  seal  of  the  court  or  it  may  be  signed  and 
issued  by  the  attorney  for  the  plaintiff." 

In  the  case  of  Coombs  v.  Parish  et  a^,  6  Colo.  296,  the 
supreme  court  of  this  state  held  that,  *^  When  summons  is 
not  issued  within  thii-ty  da3r8  after  filing  complaint,  that  the 
suit  was  properly  dismissed  on  special  appearance  of  defend- 
ant for  the  purpose  of  such  motion." 

There  appears  no  adjudication  of  the  supreme  court  upon 
this  question  which  in  any  way  conflicts  with  the  conclusion 
therein  reached,  and  we  think  that  the  decision  in  that  cause 
is  conclusive  upon  us. 

However  much  the  circumstances  as  detailed  in  the  affi- 
davits might  have  appealed  to  the  discretion  of  the  court  in 
the  matter,  we  are  unable  to  concede  that  the  question  of  dis- 
cretion is  in  any  way  involved. 

Two  methods  are  pointed  out  by  the  section  of  the  code 
referred  to  for  issuing  summons :  one  signed  by  the  clerk 
directed  to  the  defendant,  or  signed  and  issued  by  the  attor- 
ney for  the  plaintiff. 

Certainly  the  clerk  would  not  issue  a  summons  in  any 
cause  without  being  so  directed  to  do  by  the  plaintiffs  or 
their  attorneys,  and  the  failure  of  the  attorneys  on  behalf  of 
the  plaintiffs  to  issue  the  summons  would  indicate  that  for 
some  reason  best  known  to  themselves  they  did  not  desire  a 
summons  to  be  issued.  The  failure  so  to  do  in  our  judg- 
ment places  it  absolutely  beyond  the  power  of  the  court  to 
grant  the  relief  asked.  The  defendants  having  limited  their 
appearance  specially  were  not  within  the  jurisdiction  of  the 
court  whereby  they  would  be  bound  by  any  order  it  might 
make  in  the  premises. 

The  cause  was  properly  dismissed  and  the  judgment  is 
affirmed. 

Affirmed. 
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Stetbs  et  al.,  Plaintiffs  ik  Ebbob,  v.  Cabson  bt  al.. 

Defendants  in  Ebbob. 

Error  to  the  District  Court  of  Pitkin  County, 

* 
Messrs.  Wilson  &  Stimson,  for  plaintiffs  \\\  error. 

No  appearance  for  defendants  in  error. 

Richmond,  P.  J.  This  cause  was  submitted  hj  stipula* 
tion  in  connection  with  cause  above  determined,  otUb  200, 
and  involves  precisely  the  same  question  as  is  pi'esented  in 
that  cause ;  judgment  is  therefore  affirmed. 

Affirmed. 


■"*••*•>•- 


The  Colorado  Midland  Railway  Company,    Appel- 
lant, v.  RuEDi  et  al..  Appellees. 

1.  Pbactigis— Emutsnt  Domain. 

In  a  proceeding  under  the  *^  Eminent  Domain  Act,"  a  petition  filed  in 
vacation  should  be  presented  to  the  judge  in  order  that  he  may 
comply  with  the  provisions  of  the  statute,  requiring  him  to  note 
thereon  the  day  of  presentation,  etc.  Upon  presentation  thereof  he 
shall  order  summons  issued,  and  the  clerk  shaU  at  once  issue  the 
same. 

2.  Same.  . 

After  a  postponement  of  the  issuance  of  summons  until  the  rights,  title 
or  interest  of  respondent  in  and  to  the  premises,  sought  to  be  con- 
demned, have  been  determined,  without  a  showing  by  supplemental 
proceeding  or  petition  indicating  to  the  court  that  such  interests 
have  been  determined,  and  what  such  interests  are:  H^e2d,  sufficient 
to  support  a  motion  dismissing  the  proceeding. 

3.  Pbooeedino  limttbd. 

Proceedings  in  condemnation  can  only  be  instituted  under  the  particu- 
lar statutes  which  warrant  them,  and  the  right  is  limited  to  those 
who  seek  to  take  the  property  belonging  to  others. 

Appeal  from  the  District  Court  of  Pitkin  County, 
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Mr.  H.  T.  RoGBBSf  and  Messrs.  Wilsok  &  Stimbon,  for 
appellant. 

Kg  appearance  for  appellee. 

RiCHMOKD,  P.  J.,  delivered  the  opinion  of  the  court. 

By  the  abstract  of  record  in  this  case  we  learn  that  on  the 
15th  day  of  June,  1887,  appellant  filed  in  the  ofiSce  of  the  clerk 
of  the  disirict  court  of  Pitkin  county  a  petition  for  condemna- 
tion of  lands.  After  the  usual  allegations,  showing  appel- 
lant's right  to  proceed  in  this  manner  to  acquire  the  right 
of  way,  and  giving  a  description  of  the  property  in  question, 
the  petition  proceeds  as  follows : 

**'  That  the  said  defendants  appear  to  claim  some  interest 
in  said  premises  as  appearing  of  record,  and  that  the  defend- 
ant, John  Ruedi,  appears  to  have  purchased  the  same  fi*om 
the  United  States,  and  to  have  made  entry  thereof  as  a  pre- 
emption claim  on  or  about  the  sixth  day  of  October,  A.  d. 
1884,  but  petitioner  is  informed  and  believes  and  so  states  the 
fact  to  be  that  since  the  date  of  said  entry  the  same  has  been 
protested  and  has  been  suspended  and  held  for  caticellation, 
and  now  is  suspended  and  held  for  cancellation  by  order  of 
the  honorable  commissioner  of  the  general  land  office  of  the 
United  States. 

^*  That  the  compensation  to  be  paid  for  the  said  above  de- 
scribed reid  estate  cannot  be  agreed  upon  between  your  pe- 
titioner and  the  said  defendants  or  any  thereof,  and  the 
petitioDer  is  unwilling  to  pay  any  compensation  for  said 
lands  or  for  the  damages  thereto,  or  to  the  residue  thereof, 
so  long  as  said  pre-emption  entry  is  suspended  and  held  for 
cancellation,  as  aforesaid.  That  in  the  event  of  the  cancel- 
lation of  said  entry  by  the  United  States,  your  petitioner  will 
be  the  owner  of  said  strip  of  land  for  right  of  way  under 
and  by  virtue  of  the  act  of  confess  of  March  8,  1875, 
granting  right  of  way  to  railroads  over  and  across  the  pub- 
lic lands  of  the  United  States,  and  by  virtue  of  the  filing 
and  approval  of  its  profile  map  over  and  across  said  premises, 
in  accordance  with  said  act  of  congress,  all  the  provisions 
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and  requirements  of  which  have  been  complied  with  by 
your  petitioner. 

^^Tour  petitioner  further  says  that  now  and  so  long  as  the 
suspension  of  said  entry  shall  continue,  it  is  the  owner  of 
said  right  of  way  and  strip  of  land  for  right  of  way  under 
and  by  virtue  of  its  compliance  •  with  said  act  of  congress, 
as  aforesaid. 

^^But  that  in  the  event  of  said  entry  being  sustained  by 
the  said  honorable  commissioner  of  the  general  land  office, 
your  petitioner  will  be  ready  and  willing  to  pay  a  just  and 
reasonable  compensation  for  the  said  strip  of  land  sought  to 
be  condemned  herein,  to  the  owner  or  owners  thereof  when 
ascertained. 

"  Therefore  your  petitioner  prays : 

That  in  the  event  of  said  entry  being  sustained,  jrour 
honor  will  then  cause  the  compensation  to  be  assessed,  and 
pay  to  the  owners  of  said  laud  and  premises,  and  to  that 
end  that  the  said  defendants,  John  Ruedi,  Porter  Plumb, 
James  M.  Downing,  D.  M.  Van  Hoevenbergh,  John  C. 
Eames  and  Elmer  T.  Butler,  and  each  and  every  person 
owning  or  claiming  any  interest  in  said  premises,  may  be 
summoned  to  appear  before  this  honorable  court  and  show 
cause  why  said  premises  should  not  be  taken  by  your  peti- 
tioner for  the  purposes  aforesaid,  and  why  they  should  not 
accept  a  reasonable  compensation,  if  any  be  adjudged  to 
them,  or  either  of  them,  as  owners  of  or  interested  in  said 
premises,  for  the  taking  and  appropriation  of  the  same,  or 
for  injury  or  damage  thereto  by  reason  of  the  construction 
of  said  railway  line  over  and  across  the  same. 

^^  And  your  petitioner  further  prays  that  the  right  to  use, 
occupy  and  appropriate  said  premises  to  the  extent  and  for 
the  purpose  aforesaid,  be  adjudged  to  your  petitioner  and  to 
its  successors  and  assigns  forever. 

*^  Your  petitioner  further  prays  that  in  the  event  of  the  can* 
cellation  of  said  entry  of  said  lands  by  the  United  States, 
and  due  proof  thereof,  this  proceeding  be  dismissed,  and 
that  until  the  decision  of  the  said  honorable  commissioner 
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of  the  general  land  office  shall  be  rendered,  sustaining  or 
canceling  said  entry,  this  action  and  proceeding  shall  be 
stayed  and  continued. 

**  And  that  your  honor  will  grant  your  petitioner  such 
other  and  further  relief  in  the  premises  as  shall  be  just  and 
equitable." 

Following  the  petition  in  the  record  are  seven  orders  en- 
tered at  different  teims  of  the  court  during  the  years  1887, 
1888  and  1889,  in  these  words : 

^  On  this  day  it  is  ordered  by  the  court  that  this  cause  be 
and  the  same  is  hereby  passed." 

On  January  15, 1889,  defendants  appearing  specially  for 
the  purposes  of  the  motion,  moved  the  court  to  dismiss  the 
above  entitled  cause  and  petition,  for  the  reason  that  no 
summons  had  been  issued  in  said  cause  within  the  time  re- 
quired by  law ;  that  the  petition  in  said  cause  was  filed  on 
the  15th  day  of  June,  1887 ;  that  no  day  was  then  or  has 
since  been  set  when  the  matters  contained  in  said  petition 
would  be  heard  ;  that  no  order  for  the  issuance  of  summons 
to  defendants  was  ever  made ;  no  summons  has  ever  been 
served  on  any  of  the  defendants. 

On  May  6, 1889,  the  court  entered  an  order  that  the  cause 
be  passed. 

On  August  14,  1889,  a  motion  to  dismiss  was  argued  by 
counsel. 

On  August  29, 1889,  plaintiff  filed  its  motion  moving  the 
court  to  issue  summons  to  the  respondent  in  accordance  with 
the  prayer  of  the  petition.  This  motion  was  denied.  The 
motion  of  defendants  to  dismiss  the  action  was  sustained. 

The  judgment  of  the  court  is  in  the  following  words  : 

•  •  «  u  Thereupon  it  was  ordered  that  the  cause  be  dis- 
missed at  the  cost  of  plaintiff,  without  prejudice  to  plaintiff's 
rights  in  the  promises,  and  that  defendants  have  and  recover 
judgment  of  and  from  the  plaintiff,  their  proper  costs  and 
disbursements  to  be  taxed  and  let  execution  issue  therefor." 

To  reverse  this  judgment  plaintiff  prosecutes  this  appeal. 
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The  foregoing  is  a  statement  of  the  case  as  presented  by 
appellant.     No  appearance  is  entered  for  the  appellees. 

This  was  a  proceeding  under  the  ^^  Eminent  Domain  act," 
and  by  this  act  it  is  provided  that  when  ^'  petition  be  pre- 
sented to  a  judge  during  vacation,  the  judge  shall  note  there- 
on the  day  of  presentation,  and  shall  also  note  thereon  the 
day  wb6n  he  will  hear  the  same,  and  shall  oixler  the  issuance 
of  summons  to  each  resident  defendant,  and  the  publication 
of  notice  to  each  nonresident  defendant,  and  the  clerk  of  the 
court  shall  at  once  issue  the  summons,  and  give  notice  ac- 
cordingly." It  is  also  provided  that,  "Summons  shall  be 
made  returnable  on  such  day  and  hour  as  the  court  or  judge 
may  jBx  and  determine,  not  less  than  thirty  days  after  the  is- 
suance of  such  summons,  and  the  same  shall  be  served  in  the 
same  manner  as  in  other  cases,  at  least  ten  days  before  the 
return  thereof."  *  ♦  *  MiUs  Ann.  Stat.  vol.  1,  §§1717 
and  1718. 

It  is  argued  that  the  act  seems  deficient,  in  making  no 
provision  as  to  the  manner  of  issuing  summons  except  in 
cases  where  a  petition  is  presented  to  a  judge  in  vacation, 
and  that  in  the  absence  of  any  such  provision  there  can  be 
no  doubt  of  the  power  of  the  court  to  order  the  issuance  of 
summons  upon  application. 

It  may  be  conceded  that  it  is  within  the  power  of  the 
court  to  direct  the  summons  to  issue  upon  application,  but  if  so 
the  court  did  not  exercise  the  privilege.  We  are  not  willing 
to  admit  that  the  contention  of  appellant  is  correct.  We  will 
assume  that  this  application  was  filed  in  vacation,  and  if  filed 
ill  vacation,  it  should  have  been  presented  to  the  judge.  It 
then  became  the  duty  of  the  judge  to  note  the  day  of  presen- 
tation, the  day  when  he  would  hear  the  same,  and  to  order 
the  issuance  of  the  summons  to  the  resident  defendants  and 
the  publication  of  notice  to  nonresident  defendants.  We 
certainly  are  justified  in  taking  notice  of  the  fact  that  the 
15th  of  June,  1887,  was  not  a  day  within  any  of  the  terms 
of  the  court  provided  by  statute  to  be  held  in  the  county  of 
Pitkin  in  that  district.     The  record  recites  that  the  petition 
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was  filed  in  the  office  of  the  clerk.  After  being  filed  in  the 
office  of  the  clerk  it  was  the  boundeh  duty  of  the  petitioner 
to  present  the  application  to  the  judge  for  the  purpose  of 
having  him  comply  with  the  provisions  of  the  statute.  Two 
years  or  more  elapse  before  any  action  is  taken,  and  there- 
upon the  court  directs  a  dismissal  without  prejudice  to  the 
petitioners,  practically  allowing  them  to  institute  another 
proceeding. 

The  petition  as  will  be  obsei*ved  proceeds  upon  the  theory 
that'  Ruedi  appears  from  the  record  to  have  purchased  from 
the  United  States,  as  a  pre-emption  claimant,  land  through 
which  the  appellant  is  seeking  the  right  of  way,  and  that 
owing  to  some  proceedings  or  for  some  reason  the  entry  had 
been  protested  and  was  suspended.  It  is  therefore  prayed 
that  in  the  event  of  an  entry  being  sustained  the  petitioner 
asks  the  court  to  cause  the  compensation  to  be  assessed  and 
to  pay  the  owners  of  the  land  the  amount  they  are  entitled 
to.  In  other  words,  the  petition  seeks  to  postpone  the  in- 
quiry of  compensation  until  the  rights  of  all  the  defendants 
may  have  been  determined.  The  motion  for  the  summons 
to  issue  does  not  inform  the  court  that  the  title  has  been  de- 
termined that  the  respective  defendants  are  interested  in  the 
adjudication  sought  by  the  petitioners.  We  do  not  think 
that  the  eminent  domain  act  contemplates  a  proceeding  of 
this  kind.  7^e  Colorado  M,  Ry.  Co,  v.  Croman  et  aZ.,  16 
Colo.  881. 

By  the  eminent  domain  act  the  petition  must  set  forth 
the  purposes  for  which  the  property  is  sought  to  be  taken,  a 
description  of  the  property,  the  names  of  the  persons  inter- 
ested therein  as  owners  or  otherwise,  and  praying  such  judge 
to  cause  a  compensation  to  be  paid  *to  the  owner  to  be  as- 
sessed. 

The  petition  in  this  case  is  in  the  alternative.  The  peti- 
tioner prays  that,  in  the  event  of  John  Ruedi's  entry  being 
sustained  the  judge  of  the  court  will  cause  compensation 
to  be  assessed  and  paid  to  the  owners  of  such  land  and 
premises.     In  other  words,  the  petitioner  seeks  to  postpone 
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the  issuance  of  summons  or  further  action  in  the  case  until 
the  rights,  title  and  interest  of  Ruedi  and  the  other  defend- 
ants have  been  adjudicated  through  the  legitimate  channels 
provided  for  by  the  government  of  the  United  States.  Con- 
ceding the  right  to  do  this,  then  when  it  made  its  motion 
that  the  summons  issue  in  conformity  with  the  prayer  of  the 
complaint,  it  should  by  some  supplemental  proceeding  or  pe- 
tition have  indicated  to  the  court  that  the  interests  of  the 
defendants  had  been  determined  through  proper  judicial 
channels,  and  what  such  interests  were  as  so  determined. 

The  court  had  no  more  ground  for  issuing  the  summons 
upon  the  application  made  in  1889,  than  it  had  upon  the  pe- 
tition ffled  in  1887. 

We  think  the  court  below  was  extremely  liberal  in  its 
judgment  of  dismissal  in  providing  that  the  cause  should  be 
^^  dismissed  without  prejudice,"  thus  leaving  the  petitioner 
in  the  position  to  file  another  petition  and  renew  its  prayer 
for  a  condemnation  of  the  land  through  which  and  over  which 
it  sought  the  right  of  way. 

To  foUow  the  argument  of  the  appellant  to  its  logical  se- 
quence would  result  in  the  right  of  plaintiff  to  petition  for 
condemnation  of  land — the  title  to  which  as  the  record  might 
disclose  would  be  in  a  number  of  persons — then  in  litigation, 
and  to  suspeiid  further  action  in  the  condemnation  pit>ceed- 
ings  until  the  title  had  been  determined  through  the  various 
channels  provided  by  law. 

We  might  readily  admit  for  the  purposes  of  argument  that 
such  proceedings  could  be  instituted  with  such  a  purpose  in 
view,  but  when  the  petitioner  seeks  for  a  summons  it  occurs 
to  us  that  it  was  his  duty  to  so  amend  the  petition  as  to  show 
that  the  title  in  controversy  had  been  judicially  disposed  of 
in  favor  of  all  the  defendants. 

In  the  case  of  The  Colorado  M.  Ry.  Co.  v.  Croman  et  al.^ 
supra^  it  was  held  that  a  party  cannot  be  permitted  in  a  pro- 
ceeding under  the  eminent  domain  act  to  seek  a  condemna- 
tion of  certain  lands,  and  at  the  same  time,  and  in  the  same 
suit,  and  in  the  same  petition,  set  up  a  title  in  fee  in  itself, 


1892.]  MsYEB  v.  Helland.  209 

and  ask  an  adjudication  upon  it.  Proceedings  in  condemna- 
tion can  only  be  instituted  under  the  particular  statutes  which 
warrant  them.  The  statutes  from  which  the  authority  to  in- 
stitute them  are  derived  limit  the  right  to  certain  classes ; 
to  wit,  those  who  seek  to  take  property  belonging  to  others 
for  purposes  designated  in  the  enactments  upon  that  subject. 
If  the  petitioner  is  unable  to  bring  himself  within  the  descrip- 
Ho  persancB  of  some  act  from  which  he  derives  his  rights, 
or  if  he  fails  to  show  that  he  is  seeking  to  take  private  prop- 
erty, and  desires  to  ascertain  its  value  in  that  proceeding, 
his  petition  must  be  dismissed. 

It  occurs  to  us  that  it  was  petitioner's  duty  to  so  amend 
its  petition  as  to  show  who  were  interested  in  the  premises 
and  proper  parties  defendant. 

The  judgment  of  dismissal  was  right  and  warranted  by  the 
record  and  the  judgment  therefore  is  affirmed. 

Affirmed. 


Meyeb  et  al.,  Appkllakts,  v.  Helland,  Appellee^ 

Abstbacts. 

If  the  appellant  fails  to  file  an  abstract  of  the  record  prepared  in  snb- 

Btantial  compliance  with  the  16th  Rule  of  Court,  his  appeal  may  be 

dismisfied. 

Appeal  from  the  Countif  Court  of  Phillips  County. 

Messrs.  Smith  &  Mxtktzing,  for  appellants. 

No  appearance  for  appellee. 

Per  CtTRiAM.  In  a  primitive  way  the  abstract  of  record 
in  this  case  informs  us  that  a  summons  was  issued  by  a  justice 
of  the  peace,  and  returned  showing  service.  Beyond  this 
the  abstract  is  wholly  insufficient  and  in  no  sense  complies 
with  role  16  of  the  supreme  court  of  the  state  of  Coloi*ado 
Vol.  11—14 


s  jBoe 
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and  of  this  court.  It  does  not  contain  a  Inief  statement  of 
the  contents  of  the  pleadings,  nor  set  forth  the  points  of  the 
pleadings  or  evidence  and  the  points  relied  upon  for  the  re- 
versal of  the  judgment  or  decree.  We  are,  therefore,  under 
the  necessity  of  dismissing  the  appeal  for  &ilure  to  prosecute 
and  present  the  same  as  provided  by  statute  and  the  rules  of 
the  court. 
The  appeal  is  dismissed. 


"^  •••  > 


Davis  et  al.,  Appellants,  v.  Graham,  Appellee. 

1.  COKTBIBUTOBT  NXGLIGBirCB. 

The  retain  of  an  experienced  miner  to  the  shaft  when  an  explosion  was 
expected  to  occur,  raises  a  question  of  contributory  negligence  on 
his  part  which  should  haye  been  submitted  to  the  jury. 

2.  Same. 

When  a  miner,  knowing  that  the  means  of  ascending  and  descending 
the  shaft  in  which  he  is  employed  are  defective  and  dangerous, 
continues  in  the  employment  after  the  lapse  of  a  reasonable  time 
for  proTiding  safe  appliances,  he  assumes  the  risk  Incident  to  the 
use  of  such  defective  means,  notwitlistanding  he  made  complaint 
and  was  promised  that  the  defect  would  be  remedied  promptly. 

8.  EviDBircE. 

Where  the  testimony  of  a  witness  is  discredited  by  evidence  that  he  has 
made  statements  out  of  court  inconsistent  with  his  tesUmony,  ids 
not  competent  for  the  purpose  of  sustaining  him  to  prove  that  at 
other  times  he  made,  out  of  court,  statements  which  are  consistent 
with  his  testimony. 

Appeal  from  the  District  Court  of  Clear  Creek  County  • 

Messrs.  Wells,  Macon  &  Furmak,  for  appellants. 

Messrs.  MoBBisoN  &  Kohn  and  Mr.  C.  C.  Post,  for  ap- 
pellee. 

RICHMOND)  P.  J.,  delivered  the  opinion  of  the  court. 

On  July  29, 1890,  plaintiff,  Graham,  was  in  the  employ  of  de- 


1892.]  Davis  y.  Gbaham.  211 

feiidants  and  was  working  as  a  miner  in  a  certain  shaft,  sunk 
from  the  drift  at  the  tunnel  level  of  the  Silver  Glance  lode  to 
the  depth  of  about  ninety  feet;  in  the  course  of  such  employ- 
ment it  became  his  duty  to  drill  holes  and  place  and  fire  car- 
tridges of  blasting  powder,  and  to  sink  said  shaft  and  to  run 
drifts  and  other  workings  as  he  might  be  directed  or  ex- 
pected to  do. 

It  is  alleged  that  defendants  failed  to  maintain  in  said 
shaft  ladders  or  other  proper  contrivances  for  ascent  and  de- 
scent; that  plaintiff  had  to  ascend  and  descend  the  said  shaft 
by  catching  with  his  feet  and  hands  in  the  cracks  between 
the  timbering  of  said  shaft ;  that  such  means  of  ascent  and 
descent  were  not  a  proper  contrivance ;  that  on  the  day  and 
year  aforesaid,  when  plaintiff  was  working  after  he  had 
placed  the  cartridge  in  a  hole  drilled  by  him  in  the  end  of 
said  shaft  and  had  fired  the  fuse  to  discharge  said  cartridge, 
it  became  the  plaintiff's  duty  and  was  an  ordinary  and  use- 
ful incident  to  his  employment  to  descend  the  shaft  and  see 
if  water  had  reached  said  drill  hole«  and  if  so  to  act  acconl- 
ingly ;  and  for  this  purpose  he  came  down  said  shaft  and 
was  standing  about  ten  feet  above  the  drill  hole  and  above 
the  bottom  of  the  shaft  at  a  point  where  he  was  safe  from 
the  discharge  of  the  cartridge ;  that  while  so  standing  hold- 
ing to  the  cribbing,  owing  to  the  want  of  sufficient  laddera 
or  other  support,  and  without  negligence  on  his  part,  plain- 
tiff fell  from  said  point  to  the  bottom  of  said  shaft  at  the  in- 
stant when  the  blast  aforesaid  was  about  to  explode  and  too 
late  to  return  or  take  any  means  to  prevent  the  explosion, 
or  remove  himself  beyond  the  effects  thereof;  and  that 
while  plaintiff  was  at  the  bottom  of  the  shaft  said  blast  ex- 
ploded and  injured  plaintiff ;  his  right  eye  was  destroyed 
and  the  sight  of  his  left  eye  partially  destroyed,  and  plaintiff 
was  wholly  blind  for  about  three  weeks ;  the  sight  of  his  left 
eye  has  never  become  restored,  and  plaintiff  received  other 
wounds  and  bruises,  and  for  a  long  time  thereafter  suffered 
great  pain  and  anguish,  and  has  theraby  permanently  lost 
the  sight  of  his  right  eye  and  the  eye  itself ;  the  sight  of  his 
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left  eye  has  been  permanently  weakened,  and  his  power  to 
earn  a  living  at  his  occapatiou  of  mining,  or  any  other  busi- 
ness,  has  been  much  impaired.  Wherefore  he  claims  dam- 
ages in  the  sum  of  $10,000. 

Defendants  answer  and  admit  that  they  were  in  the  pos- 
session of  the  mining  premises ;  that  the  plaintiff  was  in 
their  employ,  and  that  the  duty  of  the  plaintiff  in  such  em- 
ployment was  substantially  as  in  the  complaint  set  forth. 
They  deny  that  upon  the  occasion  in  the  complaint  men- 
tioned it  became  and  was  the  duty  of  the  plaintiff  to  ascend 
and  descend  the  shaft  in  the  complaint  mentioned,  for  any 
purpose  whatsoever.  Admit  that  he  did  descend  the  shaft 
and  was  injured  b}'  the  explosion  and  confined  under  medi- 
cal treatment  for  a  considerable  time,  and  further  that  the 
injury  occurred  to  plaintiff  solely  by  his  own  negligence, 
without  fault  of  defendants  or  any  of  them. 

The  replication  denies  that  the  injuries  resulted  from  neg- 
ligent conduct  or  without  the  fault  of  defendants. 

The  cause  was  tried  to  a  jury  and  a  verdict  rendered  for 
plaintiff  in  the  sum  of  $1,500.  Motion  for  a  new  trial  over- 
ruled, and  judgment  entered  upon  the  verdict. 

The  plaintiff  testifies  that  he  began  working  for  the  de- 
fendants on  July  29,  1889 ;  that  the  accident  happened  on 
the  night  of  August  11th,  about  eleven  o'clock;  that  he 
had  been  working  thirteen  and  one  half  days.  After  he  pre- 
pared and  fired  the  fuse  he  went  up  the  cribbing  and  waited 
long  enough  for  the  explosion,  and  then  went  down  to  about 
the  third  line  of  the  timbering,  and  in  going  down  he  looked 
over  the  cribbing,  put  one  hand  on  the  hanging  wall  and  saw 
the  fuse  was  all  right,  and  as  he  was  turning  around  to  go 
back  he  swung  his  hand  around  to  catch  hold  of  the  crib- 
bing, but  before  he  got  his  hand  on  the  cribbing  his  foot 
slipped  and  he  dropped  to  the  bottom.  ^^  I  saw  I  could  not 
get  out  and  I  reached  over  to  get  hold  of  the  fuse.  I  thought 
I  would  pull  it  out  before  it  would  explode,  but  before  I  got 
my  fingers  on  it  the  hole  exploded,  and  filled  my  f^ce  and 
eyes  and  both  arms  full  of  rock.    It  felt  like  sand."    He 
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states  that  the  cribbing  was  very  close  at  this  point,  and 
that  caused  him  to  slip.  He  also  testifies  that  he  had  made 
complaint  to  the  defendants  abont  the  ladders  on  the  second 
or  third  day  after  he  went  to  work,  and  that  he  was  informed 
that  they  had  no  ladders  and  he  would  have  to  go  down  the 
cribbing ;  that  the  cribbing  on  the  top  was  peeled  off  and 
the  bark  decomposed.  It  was  slippery,  all  green  bai*k  and 
water  coming  from  the  drift.  There  was  a  stream  in  the 
foot  wall  above  the  shaft,  and  the  water  came  over  the  crib- 
bing and  wet  it.  He  said  to  Mike :  '^  This  is  a  very  slippery 
place,  a  dangerous  place  to  work  in."  He  replied :  '^  We  are 
going  to  put  up  ladders  right  away."  He  spoke  to  Powell 
about  it  and  he  said  they  were  going  to  put  them  in  as  quick 
as  they  could  get  them ;  they  had  sent  for  the  ladders.  That 
he  spoke  to  Welsh  about  it  the  first  day  he  went  Jx)  work,  and 
to  Powell  two  or  three  days  after.  He  said :  *^  I  think  there 
was  time  to  put  the  ladders  in  before  the  accident  after  I  had 
notified  Powell.  They  have  mine  ladders  for  sale  in  George- 
town. The  mine  is  about  four  miles  from  Greorgetown.  There 
is  a  road  and  a  trail.  Things  are  carried  over  the  trail."  He 
further  testified  that  he  was  an  experienced  mioer,  and  real- 
ized that  the  shaft  was  a  dangerous  place  to  work  in.  To 
use  his  own  language  in  direct  examination  he  says :  ^^  The 
exact  language  I  used  to  Mr.  Powell  was  this :  ^  Sam,  this 
cribbing  is  bad ;  this  is  a  very  dangerous  place,  because  in 
getting  up  and  down  a  man  might  fall  down  and  break  his 
neck  if  you  don't  put  ladders  in.' "  To  which  Powell  re- 
plied that  he  had  sent  for  ladders,  and  as  soon  as  they  come 
we  will  put  them  in. 

We  deem  it  unnecessary  to  quote  further  from  the  plain- 
tiff's testimony. 

In  the  course  of  the  trial  the  defense  introduced  declara- 
tions of  plaintiff  shortly  after  the  accident,  to  the  effect 
that  it  had  resulted  from  his  own  fault  To  use  the  lan- 
guage of  the  witness  he  admitted  it  was  his  own  fault ;  he 
^  was  just  going  to  take  hold  of  the  fuse  when  it  went  off." 
To  rebut  this  alleged  admission  and  others,  plaintiff  was  per- 
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mitted  to  introduce  declarations  of  his  made  at  other  and  dif- 
ferent times  for  the  purpose  of  fortifying  or  corroborating  his 
testimony  at  the  trial. 

The  errors  assigned  are : 

First.  The  court  erred  in  not  sustaining  defendants'  ob- 
jections to  testimony  offered  by  the  plaintiff. 

Second.  The  court  erred  in  the  instructions  to  the  jury. 

Third.  The  evidence  showed  that  the  plaintiff  was  injured 
solely  on  account  of  his  own  fault  and  carelessness,  and  the 
verdict  is  contrary  to  the  evidence  and  the  law. 

To  sum  up  the  testimony  it  shows  that  the  plaintiff  was 
in  the  employ  of  the  defendants ;  that  he  was  an  experienced 
miner ;  that  he  realized  the  dangers  incident  to  his  employ- 
ment by  reason  of  the  defendants'  having  failed  to  provide 
the  necessary  means  to  ascend  from  and  descend  into  the 
shaft ;  that  he  requested  that  such  means  be  provided ;  and 
that  he  remained  in  the  employ  of  the  defendants  and  con- 
tinued to  work  in  the  shaft  descending  and  ascending  as  his 
employment  necessitated;  that  he  had  charged  the  mine 
and  taken  a  position  of  safety  before  the  explosion.  And 
believing  it  possible  that  enough  time  had  elapsed  for  the 
fuse  to  communicate  the  spark  to  the  charge,  he  attempted 
to  descend  and  leai*n  why  the  explosion  had  not  taken  place. 

In  Lord  v.  Pueblo  S.  ^  72.  (7o.,  12  Colo.  890,  the  supreme 
court  say :  ^'  The  question  of  contributory  negligence  on  the 
part  of  deceased  seems  easy  of  determination.  He  was  in 
the  employ  of  the  defendant ;  he  was  familiar  with  the  prem- 
ises where  he  was  injured ;  he  knew  the  nature  of  the  de- 
fendant's business,  and  that  its  employees  were,  according 
to  their  usual  custom,  at  the  time  and  place  of  the  accident, 
engaged  in  switching  and  poling  cara ;  he  understood  that 
there  was  no  definite  or  certain  passageway  to  be  left  open 
at  the  point  where  he  attempted  to  cross  the  tracks  of  the 
lailroad.  Under  such  circumstances,  to  attempt  to  pass  be- 
tween cars  only  twenty  inches  apart,  loaded  with  his  tools 
and  out  of  sight  of  the  engineer,  was  a  most  perilous  under* 
taking ;  and  we  must  presume  that  he  was  aware  of  the  dan- 
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ger  when  he  voluntarily  undertook  the  risk.  It  was  broad 
daylight,  and  he  was  acting  under  no  command  or  direction 
of  any  superior.  Even  if  defendant's  failure*  to  provide  a 
safe  passageway  for  its  employees  from  one  part  of  the 
works  to  another  was  a  neglect  of  duty,  the  plaintiff  knew 
of  such  neglect,  and  voluntarily  remained  in  the  service  of 
the  defendant  without  any  promise  on  its  part  to  remedy  the 
same." 

It  seems  to  us  the  language  of  the  court  in  this  particular 
case  is  applicable  to  the  circumstances  surrounding  ihe  case 
under  discussion,  with  this  exception,  that  there  was  in  this 
case  evidence  of  a  promise  to  remedy  the  existing  defects. 

We  are  inclined  to  the  opinion  that  the  plaintiff's  attempt 
to  return  to  the  point  in  the  shaft  where  the  explosion  was 
expected  to  occur,  raised  a  question  of  negligence  on  his 
part  which  the  jury  should  have  been  allowed  to  pass  upon. 
It  is  true  that  he  thought  sufficient  time  had  elapsed,  but, 
as  an  experienced  miner,  one  who  had  been  in  the  habit  of 
working  in  mining  shafts,  who  was  experienced  in  blasting 
rock,  it  is  fair  to  assume  that  he  knew  that  danger  lurked 
around  the  charge  that  he  had  put  in  and  that  a  return  to  it 
in  a  brief  space  of  time  would  certainly  subject  him  to  the 
possibility  of  an  explosion  and  resulting  injuries.  Still  if 
this  be  not  so,  his  admissions  that  he  knew  of  the  danger  and 
knew  that  the  employment  was  hazardous,  that  injuries  were 
liable  to  result  in  the  course  of  his  service  in  one  or  more 
ways,  and  his  continuation  in  such  employment  for  a  period 
of  time  longer  than  was  necessary  to  make  such  employment 
safe,  raised  a  question  of  negligence. 

Appellee  cites  the  case  of  H<mgh  v.  R.  R.  Co.^  100  U.  S. 
218,  in  support  of  his  contention.  The  circumstances  in  that 
case  are  in  no  particular  similar  to  those  in  the  one  at  bar. 
It  is  unnecessary  for  us  to  review  that  authority  because  the 
supreme  court  has  thoroughly  performed  that  labor  in  the 
case  of  The  District  of  Columbia  v.  McEUigott,  117  U.  S.  621. 
The  opinion  in  both  cases  was  rendered  by  Mr.  Justice  Har 
Ian. 
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In  the  latter  case  Justice  Harlan  in  reviewing  the  instruc- 
tions of  the  court,  which  in  substance  were  as  f oUows :  That 
if  the  jury  found  that  the  laborer  notified  the  supervisor  of 
the  dangerous  condition  of  the  bank  he  would  be  relieved 
from  the  imputation  of  negligence  during  the  time  necessary 
to  provide  a  man  to  watch  it,  said:  ^'  That  it  was  the  duty 
of  the  laborer  having  knowledge  of  the  dangerous  condition 
of  the  bank  to  exercise  diligence  and  care  in  protecting  him- 
self from  harm  without  regard  to  any  assurance  he  might 
have  received  from  the  supei-visor  that  the  assistance  he  had 
asked  would  be  given.*' 

The  Eureka  Company  v.  BasSj  8  Southern  Reporter,  216, 
presents  the  rule  as  we  understand  it.  In  that  case  a  miner 
charged  a  hole  with  dynamite,  lighted  the  fuse  and  left  the 
mine.  The  fuse  not  having  exploded  he  returned  after 
twenty  minutes ;  there  was  an  explosion  by  which  he  was 
killed.  The  fuse  was  bad  and  had  frequently  hung  fire. 
Six  days  before  the  accident  the  master  had  promised  to  get 
other  fuse,  and  told  the  miner  to  do  the  best  he  could  with 
what  he  had.  Held,  that  it  was  error  to  refuse  the  charge 
that  the  miner  assumed  the  risk,  if  knowing  the  danger,  and 
that  the  promise  to  get  other  fuse  had  not  been  kept  within 
a  reasonable  time,  he  still  continued  in  the  service  using  the 
defective  fuse.  ^ 

The  court  in  this  case  insti'ucted  the  jury  that  plaintiff  to 
recover  must  show  that  the  accident  occurred  from  the  fault 
or  negligence  of  defendants  in  failing  to  provide  reasonably 
safe  and  proper  ladders  or  other  means  of  getting  up  or  down 
the  shaft,  and  if  he  stood  on  the  cribbing  at  a  point  where  he 
was  safe  from  the  shot,  and  owing  to  the  unsafe  condition 
of  the  cribbing  or  want  of  ladders,  fell,  and  found  him- 
self in  front  of  the  shot,  defendants  are  liable,  but  if  the  plain- 
tiff walked  down  the  shaft  and  did  not  fall,  but  deliberately 
walked  down  and  tried  to  pull  out  or  put  out  the  fuse,  the 
plaintiff  ought  not  to  recover.  This  instruction  was  clearly 
erroneous.  It  does  not  cover  the  case  as  detailed  in  the  evi- 
dence or  the  issues  as  made  up  by  the  pleadings,  nor  is  there 
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any  instmction  given  by  the  court  that  remedies  this  error. 
The  instruction  does  not  attempt  to  define  the  liability  of  the 
defendants,  except  in  a  general  way,  by  saying  that  if  the  acci- 
dent occurred  fi*om  the  fault  or  neglect  of  defendants  in  fail- 
ing to  provide  reasonable,  safe  and  proper  ladders  or  other 
means  of  getting  up  or  down  the  shaft  he  is  entitled  to  re- 
cover. Such  is  not  the  law.  The  employment  was  known 
to  him  to  be  hazardous,  and  notwithstanding  this  knowledge 
he  continued  in  the  service  of  the  defendants,  and  when  in  a 
safe  position  deliberately  attempted  to  return  to  a  point 
where  the  explosion  was  expected  to  take  place,  and  in  so  re- 
turning fell  by  reason  of  the  alleged  defects  mentioned,  re- 
ceiving the  injuries  for  which  he  seeks  to  recover.  The 
defendants  were  certainly  entitled  to  have  the  facts  in  the 
case  taken  into  consideration  by  the  jury. 

In  the  case  of  Manufacturing  Company  v,  Marrisset/^  40 
Ohio  St.  148,  it  was  held,  ^  That  the  workman's  knowledge 
of  the  defects  in  the  machine  was  not,  under  the  circum- 
stances and  as  a  matter  of  law,  conclusive  evidence  of  con- 
tributory negligence  on  his  part,  but  it  was  a  fact  in  the  case 
to  be  taken  into  consideration  by  the  jury,  with  all  the  other 
facts  and  circumstances,  in  determining  the  question  whether 
or  not  the  workman's  own  negligence  contributed  to  the 
accident  by  which  he  was  injured."  And  certainly  we  think 
in  this  particular  case  the  question  of  negligence  on  the  pait 
of  the  plaintiff  should  have  been  submitted  to  the  jury  by  the 
instruction  of  the  court.  But  this  instruction  practically 
took  from  their  consideration  the  question  of  negligence  on 
his  part  save  and  except,  ^^  unless  the  jury  find  from  the  evi- 
dence that  plaintiff  walked  down  the  shaft  and  did  not  fall, 
but  deliberately  walked  down  and  tried  to  pull  out  or  put  out 
the  fuse." 

It  is  true  that  the  couii;  instructed  the  jury  that  a  person 
who  voluntarily  exposes  himself  to  danger,  which  by  the  ex- 
ercise of  reasonable  care  and  prudence  he  might  have  avoided, 
and  is  thereby  injured,  where  such  want  of  care  on  his  part 
contributed  to  the  injury  in  such  a  manner  that  but  for  his 
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own  fault  the  injury  would  not  have  happened  to  him,  he 
cannot  recover,  and  that  if  an  employee  knows  that  the  ma- 
terials with  which  he  works  are  defective ;  that  the  employ- 
ment in  which  he  is  engaged  is  dangerous,  and  is  not 
induced  to  remain  in  the  employment  by  promise  on  the  part 
of  his  employer  to  remedy  the  defect  and  remove  the  danger, 
but  voluntarily  remains  at  his  work  after  knowing  of  such 
danger  or  defects,  he  is  deemed  in  law  to  have  assumed  the 
risk  of  such  danger  or  defects  and  cannot  recover  for  the 
damages  received  thereby. 

These  instructions  are  certainly  inconsistent  with  the  first, 
and  it  is  difScult  for  us  to  determine  that  the  jury  did  not 
regard  the  first  and  ignore  the  last.  The  inconsistency  exist- 
ing between  the  instructions  was  well  calculated,in  our  judg- 
ment, to  mislead  the  jury.  Besides,  it  does  not  enlighten  the 
jury  as  to  the  time  plaintiff  could  remain  in  the  employment 
after  defendant's  promise  to  remedy  the  defects.  They  were 
entitled  to  pass  upon  the  question  whether  a  reasonable  time 
had  elapsed. 

In  Eureka  Company  v.  BasSj  9upra^  it  is  said :  ^*  The 
employer  or  servant  must  be  charged  with  ihe  exercise  of 
oi*dinary  prudence.  He  is  not  compellable,  nor  is  it  pru- 
dent for  him  to  remain  in  the  service  of  his  employer,  if  by  so 
doing  he  subjects  himself  to  any  extraordinary  hazard  or  peril 
not  incident  to  the  usual  mode  of  conducting  the  business 
or  employment.  If  he  has  notice  of  any  defect  in  the  appli- 
ances or  instrumentalities  used  by  him,  from  which  injury 
may  be  reasonably  apprehended,  he  should,  generally  speak- 
ing, quit  the  service  for  his  own  protection.  Notice  of  the  de- 
fect merely  does  not,  however,  impute  to  him  negligence.  He 
must  have  notice  of  the  danger,  which  then  becomes  a  cir- 
cumstance from  which  negligence  maybe  inferred,  if  he  con- 
tinues silently  and  without  objection  in  the  prosecution  of 
his  employment/' 

We  now  come  to  the  discussion  of  the  admissibility  of  the 
plaintiff's  declarations  subsequent  to  the  accident  in  corrobora- 
tion and  support  of  his  testimony  at  the  trial,  after  it  had 
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been  establislied  by  the  defense  that  he  made  other  and  dif- 
ferent statements  than  those  made  by  him  while  testifying. 

We  are  willing  to  admit  that  there  is  a  conflict  of  author- 
ities upon  this  point,  but  we  think  that  the  weight  of  author- 
ity 18  decidedly  against  the  admissibility  of  such  statements. 

^  By  weight  of  authority,  where  the  testimony  of  a  witness 
is  discredited  by  evidence  that  lie  has  made  statements  out 
of  court  inconsistent  with  his  sworn  testimony,  it  is  not  com- 
petent for  the  purpose  of  sustaining  him  to  prove  that,  at 
other  times,  he  has  made,  out  of  court,  statements  which  are 
consistent  with  his  sworn  testimony."  Thompson  on  Trials, 
§  573,  and  cases  cited. 

The  record  discloses  that  these  statements  were  made  some- 
time after  the  accident  and  after  the  statements  testified  to 
by  witnesses  on  the  part  of  the  defense. 

We  hold  that  the  testimony  was  inadmissible  and  for  this 
reason,  if  for  none  other,  the  judgment  must  be  reversed. 
But  we  are  not  content  with  resting  our  conclusions  entirely 
upon  this  one  proposition,  as  we  think  that  the  plaintiffs  tes- 
timony was  calculated  to  establish  contributory  negligence  on 
his  part,  and  that  this  questions  was  not  properly  presented 
to  the  jury  by  the  instructions  of  the  court. 

The  judgment  must  be  reversed. 

Iteversed. 


Thb  Owl  Canon  Gypsum  Co.  et  al..  Appellants,  v. 

Febgxison  et  al.,  Appellees. 

1.  Practice. 

Qaestions  as  to  misjoinder  of  parties  defendant,  not  saved  by  the  record, 
win  not  be  considered  on  appeal. 

I  2.  YXBDICT,  WHKN  CONCLUSIVS. 

The  court  will  not  interfere  with  the  finding  of  a  Jury  on  any  question 

of  fact  where  it  is  rendered  on  conflicting  testimony. 
8.  Bbokkb'b  Commissions,  whsn  eabnkd. 
When  a  broker  who  is  employed  to  seU  property  finds  a  purchaser  who 
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is  ready,  willing  and  able  to  buy  upon  the  tenns  specified  in  the 
contract  of  employment,  he  is  entitled  to  recover  liis  stipulated 
commissions. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
Mr.  H.  RiDDELii,  for  appellants. 
Messi*s.  Stuabt,  Mubbay  &  Andbbws,  for  appellees. 
BissELL,  J.,  delivered  the  opinion  of  the  court. 

In  whatever  aspect  this  case  is  viewed,  it  seems  to  have 
been  settled  by  the  verdict  of  the  jury.  It  appears  that  in 
July,  1889,  The  Gypsum  Company  was  a  corporation  hold- 
ing title  to  some  gypsum  quarries,  demons  and  Graves, 
Bennett  and  Bailey  owned  all  the  stock.  The  stock  consisted 
of  ten  thousand  shares  of  the  par  value  of  $10,  and  of  this, 
seven  thousand  had  been  issued  to  these  parties  who  held  it, 
and  three  thousand  remained  in  the  treasury  of  the  company. 
In  July,  1889,  Ferguson  was  about  to  make  a  trip  to  Chicago 
and  had  negotiations  with  some  of  the  parties  with  reference 
to  the  sale  of  a  part  of  the  stock  at  a  specified  price.  The 
agreement  was  put  in  writing,  and  Ferguson  was  duly  au- 
thorized to  sell  fifteen  hundred  shares  of  the  stock  for  a  stock 
consideration.  This  arrangement  is  only  referred  to  to  enable 
this  case  to  be  understood,  since  it  is  conceded  that  no  action 
was  taken  under  it.  What  was  done  by  Ferguson  subse- 
quently was  under  another  arrangement  of  August  17th  of 
that  year.  According  to  the  later  agi*eement,  the  parties 
offered  to  sell  three  fourths  of  seven  thousand  shares  of  the 
stock  for  $6,000,  and  give  Ferguson  $1,500,  for  making  the 
sale.  The  disposition  of  three  fourths  of  the  seven  thousand 
shares  carried  with  it  an  equal  interest  in  the  unissued  stock 
still  in  the  traasury  of  the  company. 

For  the  purposes  of  the  decision  this  contract  will  be 
treated  as  one  entered  into  on  behalf  of  all  the  defendants  in 
the  suit,  and  one  which  bound  them  all  in  case  its  due  per* 
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formance  was  established.  It  is  quite  possible  that  under 
some  ciix^umstances  there  would  be  grave  doubt  as  to  the 
right  of  the  plaintiffs  to  make  all  the  parties  defendants. 
The  appellants  cannot  assign  it  for  error  for  it  is  a  matter 
not  saved  by  the  record. 

Having  disposed  of  this  preliminary  question,  there  is  in 
reality  but  one  inquiry  which  needs  to  be  considered ;  did 
Ferguson  as  a  broker  procure  a  purchaser,  ready,  able  and 
willing  to  buy  the  stock  at  the  price  named  and  on  the  terms 
suggested.  The  jury  answered  this  question  in  the  affirma- 
tive. Unless  in  reaching  their  conclusion  they  did  it  with- 
out evidence  warranting  the  result,  or  in  the  proceedings 
there  occurred  a  violation  of  some  well  known  principle  of 
law,  their  verdict  must  be  upheld.  It  is  a  well  established 
rule  that  this  court  will  not  interfere  with  the  finding  of  a 
jury  on  any  question  of  fact  where  it  is  rendered  on  conflict- 
ing testimony. 

The  duty  of  a  broker  is  always  performed  when  he  finds  a 
purchaser  who  is  willing  to  take  the  property  on  the  terms 
named,  and  is  able  to  carry  out  the  contract.  It  seems  to  be 
tolei-ably  well  settled  by  the  proofs,  as  well  as  by  the  ver- 
dict, that  Ferguson  found  such  a  purchaser  in  the  person  of 
one  Dr.  Abel.  This  purchaser  was  found,  and  the  negotia- 
tions with  him  were  completed  before  any  sale  had  been 
made  by  the  defendants,  and  before  the  expiration  of  the 
time  limited  for  Ferguson's  performance.  It  is  conceded 
that  according  to  the  terms  of  the  original  agreement  the 
trade  should  have  been  made  prior  to  September  1st.  It  is 
equally  true  that  it  was  not  completed  on  that  date.  Fergu- 
son is  not  barred  recovery  by  this  cu*cumstance,  since  on  the 
27th  of  August  there  was  expressly  granted  to  him  such  time 
as  he  might  require  for  the  purpose  of  completing  the  tmde. 
On  the  10th  of  September  a  memorandum  of  an  agreement 
was  drafted  between  Abel  and  Ferguson  with  reference  to 
the  sale.  This  is  not  stated  in  terms,  nor  is  its  substance  re* 
cited,  since  the  sole  inquiry  is,  did  Ferguson  find  a  purchaser 
able  and  wUling.     Undoubtedly  Ferguson  was  without  au- 
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thority  to  make  a  written  contract  with  any  contemplated 
purchaser.  What  he  drafted  corresponded  in  all  of  its  essen- 
tial features  with  the  evident  intention,  and  expressed  plans 
of  the  vendors,  and  amounted  to  an  agreement  to  sell  the  six 
thousand  shares  at  the  price  specified.  Neither  the  mode  of 
payment,  nor  the  time  when  it  should  be  made  was  fixed  by 
the  original  contract  between  Ferguson  and  the  selling  stock- 
holders, nor  were  either  mentioned  in  that  of  August  17th. 
The  parties  simply  described  the  property  as  to  its  acreage, 
its  character  and  capabilities,  and  the  title  which  the}''  held. 
By  the  written  memorandum  signed  by  Abel  and  Ferguson, 
certain  of  the  price  was  to  be  paid  at  the  inception  of  the 
enterprise,  and  the  balance  after  an  inspection  of  the  prop- 
erty and  an  examination  of  the  title  and  charter  of  the  com- 
pany. So  long  as  the  original  delegation  of  authority  to 
Ferguson  was  silent  on  these  points,  the  law  would  assume 
they  were  all  in  the  contemplation  of  the  parties,  and  that 
the  payment  should  not  be  made  prior  to  the  time  of  the  in- 
vestigation as  to  all  these  matters.  Whatever  was  contained 
in  the  contract  concerning  them  then  may  be  fairly  said  to 
be  within  the  purview  of  the  intention  of  the  sellers.  If  this 
is  conceded,  Ferguson  had  a  right  to  deal  on  the  basis  of  suf- 
ficient time  to  determine  the  truth  as  to  these  essentials. 
But  as  before  stated,  the  agreement  is  of  no  consequence 
except  that  it  may  be  looked  to  on  the  inquiry  whether  Fer- 
guson found  a  purchaser  willing  to  take  the  property.  This 
fact,  however,  was  otherwise  sufficiently  and  abundantly  es- 
tablished by  the  testimony  of  Ferguson  and  Dr.  Abel.  In 
the  light  of  it  the  jury  answered  this  question  in  favor  of  the 
plaintiff,  thus  entitling  him  to  recover  if  he  had  a  sufficient 
contract  with  the  parties.  This  matter  was  likewise  left  to 
the  jury  to  determine,  and  upon  it  their  conclusions  were 
with  the  plaintiff. 

There  is  a  good  deal  of  argument  in  the  briefs  as  to  the 
time  when  Ferguson  sold  to  Abel,  and  whether  the  defend- 
ants had  not  previously  bargained  the  property  away  as  they 
lawfully  might,  and  thus  deprived  him  of  all  right  to  sell. 
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It  is  not  clear  as  to  the  exact  date  on  which  information  was 
brought  home  to  the  defendants  that  Ferguson  had  made  the 
trade.  Nor  is  it  clearly  established  when  the  deal  was  made 
with  Posey  by  which  the  defendants  put  it  out  of  their  power 
to  carry  out  the  contract  with  Ferguson's  purchaser.  Both 
these  dates  were  within  their  exact  knowledge.  They  with- 
held their  information,  and  leave  the  proof  as  to  them  to  the 
presumptions  concerning  the  regularity  and  certainty  of  mail 
and  telegraphic  communication.  They  cannot  complain  if 
any  doubt  is  resolved  against  them.  Having  knowledge 
they  were  bound  to  disclose  it.  It  is  tolerably  certain,  how- 
ever, that  by  a  letter  of  the  22d  of  September  Graves  and 
demons  were  informed  that  Ferguson  had  completed  his 
deal,  and  that  the  parties  were  shortly  coming  to  Colorado 
to  inspect  the  property.  At  the  time  of  the  receipt  of  this 
letter  the  property  had  not  been  sold  to  Posey,  nor  did  the 
parties  claim  that  the  property  was  sold  prior  to  their  tele- 
gram of  September  27th  following.  In  other  woi*ds  it  is  very 
certain  from  the  testimony  that  Graves  and  Clemens  were 
so  far  advised  of  the  situation  of  Ferguson's  trade  that  they 
had  no  right  to  make  the  sale  on  their  own  account  unless 
they  did  it  subject  to  a  liability  to  Ferguson  for  the  amount 
of  his  commissions.  It  is  needless  to  state  the  historj'  of  the 
transaction  with  Posey,  or  to  attempt  to  decide  just  when 
that  trade  was  completed.  It  is  enough  that  no  binding  con- 
tract had  been  concluded  between  the  defendants  and  Posey 
before  they  were  informed  that  Ferguson  had  found  a  pur- 
chaser, that  all  the  needful  funds  had  been  subscribed,  and 
the  only  delay  was  what  was  reasonably  incident  to  the  com- 
ing of  the  parties  to  Colorado.  It  is  idle  to  urge  that  the 
vendors  were  not  bound  to  await  the  inspection.  They  had 
both  contemplated  and  invited  it.  When  they  were  told 
that  the  negotiations  between  Ferguson  and  his  vendees 
were  substantially  concluded,  the  vendors  could  not,  in  the 
face  of  this  information  proceed  to  negotiate  a  sale  to  others. 
In  the  light* of  the  conclusions  reached  by  the  court  it  is 
wholly  unnecessary  to  discusss  the  legal  effect  of  the  Posey 
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transaction.  In  fact,  the  three  fourths  were  never  sold  to 
him.  He  only  bought  a  part  of  that  interest.  The  vendors 
still  retained  a  very  considerable  share  in  the  property,  and 
were  to  participate  in  any  profits  which  might  accme  from 
its  development.  This  certainly  would  deprive  them  of  the 
right  to  set  up  the  sale  to  defeat  the  plaintifiTs  recovery  pro 
tanto.  It  is  only  referred  to  as  exhibiting  the  technicid  and 
inequitable  natui*e  of  the  defense.  Being  advised  that  Fer- 
guson had  completed  his  deal  before  they  made  any  sale, 
they  could  proceed  no  further  save  at  their  peril.  The  only 
difference  between  counsel  and  the  court  is,  as  to  the  applica- 
tion of  this  doctrine.  The  right  of  the  principal  to  sell  his 
own  property  at  any  time  prior  to  any  sale  to  be  made  by  an 
agent  where  no  exclusive  authority  is  given  to  the  broker, 
and  no  time  is  fixed  within  which  he  shall  have  the  absolute 
right  to  operate,  is  tolerably  well  settled  by  the  authorities. 
The  same  cases  however  hold,  that  wherever  the  broker  is 
authorized  to  sell  and  he  finds  a  purchaser  before  any  sale  is 
completed  by  the  principal,  the  latter  must  account  for 
the  promised  commissions  unless  there  be  something  in  the 
contract  which  relieves  him  from  liability.  Wray  v.  Car- 
penter^ 16  Colo.  271, 

The  question  of  fact  respecting  this  matter  was  fairly  sub- 
mitted to  the  jury  under  proper  instructions.  In  legal  effect 
the  verdict  was  that  Ferguson  found  a  purchaser  on  the 
terms  nominated  prior  to  the  time  that  any  sale  was  com- 
pleted by  the  principals.  If  this  fact  be  once  conceded,  the 
plaintiffs'  right  to  i^ecover  cannot  be  disputed,  so  long  as 
there  is  no  question  concerning  the  amount  of  the  commis- 
sions.   Brand  v.  Merritty  15  Colo.  286. 

The  case  was  fairly  tried,  the  verdict  of  the  jury  is  con- 
clusive, and  the  record  presents  no  errors  on  which  the  case 
should  be  reversed,  and  it  will  therefore  be  affirmed* 

Richmond,  P.  J.,  dissenting : 

■ 

I  am  unable  to  concur  in  the  majority  opinion  of  the  court 
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This  action  is  brought  to  recover  the  sum  of  $1,500  for 
alleged  services  rendered  by  James  L.  Ferguson  to  the  appel- 
lants, The  Owl  Canon  Gypsum  Company,  Joseph  E.  demons 
and  Clarence  M.  Graves. 

Two  causes  of  action  are  set  up  in  the  complaint  but  the 
second  cause  of  action  was  substantially  abandoned. 

In  the  first  cause  of  action  it  is  alleged  that  during  the 
months  of  July,  August  and  September,  1889,  Ferguson  was 
employed  by  the  defendants  to  negotiate  the  sale  o^  shares 
of  stock  in  The  Owl  Canon  Gypsum  Company  for  the  sum 
of  $6,000,  for  which  services  he  was  to  receive  the  sum  of 
$1,500;  thsit  in  pursuance  of  the  agreement  he  went  to 
Chicago,  Illinois,  and  effected  a  sale  of  the  property  to  one 
John  F.  Abel  for  the  sum  mentioned.  That  the  purchaser 
was  at  the  time  able  and  ready  to  consummate  the  purchase, 
but  that  the  defendants  had  failed  to  transfer  the  property 
or  any  part  of  the  same  in  violation  of  their  agreement  and 
refused  to  pay  the  sum  of  $1,500,  as  they  had  agreed.  That 
the  claim  was  duly  assigned  to  appellees,  Samh  E.  Ferguson 
and  Flora  M.  Smith  for  value  received. 

The  defendants  answer,  denying  the  employment  and  al- 
lege ignorance  of  the  sale  by  Ferguson  to  Abel  as  well  as 
the  ability  and  willingness  of  Abel  to  take  and  pay  for  the 
property. 

They  aver  that  Ferguson  was,  on  or  about  the  first  day  of 
July,  1889,  to  visit  Chicago  on  business  of  his  own,  and  that 
before  he  left  Denver  they  authorized  him  to  sell  for  them  a 
certain  number  of  shares  of  stock  which  they  held  in  The 
Owl  CaAon  Gypsum  Compan}^  for  the  sum  of  $6,000,  and 
agreed  that  in  case  of  a  sale  they  would  pay  him  a  reason- 
able commission  or  compensation.  And  further  say  that  they 
reserved  the  liberty  to  at  any  time  make  sale  of  the  property 
or  stock  on  their  own  account;  that  on  the  10th  of  Septem- 
ber, 1889,  they  wrote  Ferguson  that  they  were  negotiating 
the  sale  of  the  stock.  On  the  22d  of  September  Ferguson 
I'eplied  stating  that  he  had  not  concluded  the  sale  of  the 
stock  and  could  not  do  so  for  sometime,  and  not  until  the 
Vol.  11—15 
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parties  who  contemplated  purchasing  visited  Colorado  to 
inspect  the  gypsum  mine.  That  before  said  sale  they  had 
not  received  any  notification  from  Ferguson  that  he  had  sold, 
nor  was  any  demand  made  from  the  defendants  for  the  de- 
livery of  the  stock  in  pursuance  of  the  alleged  agreement, 
nor  was  there  any  tender  of  money  made  by  Ferguson  or 
Abel,  or  by  any  person  in  their  behalf,  ever  made  to  them. 

The  replication  denies  the  allegations  in  the  answer  and 
reaffirms  the  statements  made  in  the  complaint. 

The  cause  was  tried  to  a  jury  and  resulted  in  a  verdict 
against  defendants  for  the  sum  of  $1,500. 

Motion  for  a  new  trial  overruled  and  judgment  entered. 
To  revei-se  this  judgment  this  appeal  is  prosecuted. 

On  the  trial  the  foUowing  agreement  was  introduced  in 
evidence : — 

''  This  agreement,  made  and  entered  into  this  23d  day  of 
July,  A.  D.,  1889,  by  and  between  Joseph  E.  demons,  and 

Graves,  of  the  first  part,  and  James  L.  Ferguson,  of 

the  second  part,  witnesseth  : 

The  said  party  of  the  second  part  agreed  to  negotiate  the 
sale  of  fifteen  hundi-ed  shares  of  The  Owl  Canon  Gypsum 

Company,  shares par  value  f  10  per  share at  and  for 

the  price  or  sum  of  $6,000,  said  sale  to  be  made  on  or  before 
September  1, 1889. 

In  consideration  of  the  above,  the  said  parties  of  the  first 
part  agree  that  as  soon  as  said  500  shai-es  shall  have  been 
sold  by  said  Ferguson,  and  said  stock  issued,  delivered  and 
paid  for,  they  will  deliver  to  said  Ferguson  500  shares  of  said 
stock  in  payment  for  his  service  in  making  such  sale  or  sales. 

Joseph  E.  Clemons,  President. 
Clabence  M.  Graves,  Secretary. 

And  in  addition  thereto  a  letter  in  words  and  figures  as 

follows : — 

The  Windsor  Pharmacy,  Cor.  Eighteenth  and  Larimer  Sts. 

Denver,  Colo.,  August  17, 1889. 
James  Ferguson,  Esq.,  Chicago. 

Dear  Sir : — Your  letter  of  the  14th  at  hand.     We  will  take 
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<l6,000  for  three  fourths  of  the  stock — that  is,  three  fourths 
of  7000  shares.  That  will  give  him  a  three  fourths  inter- 
est in  the  reserve  stock  of  8000  shares ;  and  we  will  give 
you  f  1,500  for  making  the  sale.  You  see,  we  cannot  set  a 
price  on  the  other  quarter;  the  gentleman  that  owns  the 
other  quarter  is  at  Fort  Collins.  Hardly  think  he  would 
sell.  This  would  give  the  full  control  of  everything.  Hope 
you  will  meet  with  success.  Let  me  hear  from  you  when 
convenient. 

Yours  respectfully, 

C.  M.  Gbaves." 

Other  exhibits  were  introduced  which  we  do  not  deem  it 
necessary  to  recite  in  full,  and  to  which  reference  is  herein- 
after made. 

It  will  be  observed  from  the  above  agreement  that  Fergu- 
son agreed  to  negotiate  the  sale  of  1500  shares  of  the  Owl 
Canon  Gypsum  Company  for  the  sum  of  $6,000  on  or  before 
the  first  of  September,  1889,  for  which  he  was  to  receive  as 
compensation  500  shares  of  stock,  and  that  demons  and 
Graves  signed  the  agreement  as  president  and  secretary 
without  designating  the  name  of  any  corporation  either  in 
the  body  of  the  instrument  or  beneath  their  signatures. 

The  appointment  of  Ferguson  as  agent  is  but  a  recapit* 
ulation  of  the  agreement.  It  will  also  be  seen  from  the  let- 
ter of  August  17th,  that  Graves  evidently  wrote  for  himself 
and  Clemens,  agreeing  to  take  $6,000  for  three  fourths  of  the 
capital  stock  of  the  company  and  to  pay  $1,500  for  making 
the  sale. 

It  appears  from  the  evidence  that  Ferguson,  on  the  10th 
September,  1889,  entered  into  a  contract  of  purchase,  as  the 
agent  and  attorney  in  fact  of  The  Owl  Canon  Gypsum  Com- 
pany, with  one  John  F.  Abel.  This  agreement  is  in  words 
and  figures  as  follows : — 

*^  These  articles  of  agreement  entered  into  this  10th  day 
of  September,  1889,  by  and  between  The  Owl  Canon  Gyp- 
sum Company,  party  of  the  first  part,  and  John  F.  Abel,  of 
the  second  part,  witnesseth :     That  the  said  party  of  the  fii'st 
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part,  for  and  in  consideration  of  the  sum  of  $6,000,  to  be 
paid  by  the  said  party  of  the  second  part  in  manner  herein- 
after specified,  hereby  agrees  to  sell,  assign  and  set  over  by 
good  and  sufficient  deeds  and  articles  in  writing  three  fourths 
(I)  of  all  the  capital  stock  of  said  Owl  Canon  Gypsum  Com- 
pany, together  with  all  lands,  tenements,  appurtenances, 
rights  of  possession,  deeds,  patents,  certificates  of  location, 
affidavits  of  labor,  and  all  interest  in  and  to  the  labor,  and 
all  interest  in  and  to  any  of  the  above,  as  well  as  in  and  to 
any  and  all  books,  papers,  accounts  and  charter  of  said  com- 
pany, to  the  extent  of  a  three  fourths  (|)  interest  in  each 
and  all  of  the  above,  and  to  the  same  extent  of  interest  in 
any  and  all  of  the  real  and  personal  estate  of  the  said  Owl 
Canon  Gypsum  Company,  to  have  and  to  hold  the  same  to 
his,  the  said  John  F.  Abel,  his  heirs  and  representatives  own 
use  and  behoof  forever. 

^*  And  for  and  in  considemtion  of  the  premises  aforesaid, 
the  said  John  F.  Abel,  for  himself,  his  heirs  and  representa- 
tives, hereby  binds  himself  to  pay  to  the  said  Owl  Canon 
Gypsum  Company  the  just  and  full  sum  of  $6,000,  in  man- 
ner following,  to  wit :  Two  hundred  dollars  at  the  time  of 
ensealing  and  delivery  of  these  presents,  the  receipt  of  which 
is  hereby  acknowledged,  $4,300-  at  the  time,  and  as  soon  as 
the  mine  or  quarry,  as  well  as  the  charter  and  title  of  said 
company,  can  be  examined  by  the  said  Abel  (no  unreasona- 
ble delay  to  be  made  by  him),  and  $1,500  upon  the  receipt 
of  a  patent,  or  its  equivalent,  to  all  the  lands  of  said  com- 
pany, to  wit:  The  gypsum  land  now  claimed  by  it,  and  lo- 
cated near  Fort  Collins,  in  the  state  of  Colorado  ;  provided, 
however,  that  in  the  event  that  the  agent  and  attorney  in 
fact  of  said  company,  James  L.  Ferguson,  has  misrepresent- 
ed the  true  condition  of  said  company,  and  its  said  land  or 
quarries,  then  the  said  $200  is  to  be  refunded  to  the  said 
Abel,  and  the  payment  of  the  last  two  above  specified  pay- 
ments shall  not  be  incumbent  upon  him  to  be  paid,  but  said 
John  F.  Abel  or  his  representatives  must  make  known  to 
said  company  any  misrepresentations,  if  any  there  be,  on 
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the  part  of  their  said  attorney  in  fact,  within  five  days  after 
having  examined  the  said  pix>pei*ty  aforesaid,  or  the  said 
9200  shall  be  forfeited  to  said  company  as  and  for  liqui- 
dated damages  for  breach  of  contents  hereof.  It  is  un- 
derstood that  the  foregoing  conveyance,  or  contract  for 
conveyance,  upon  the  fulfillment  of  the  terms  hereof  by  the 
parties  hereto,  will  vest  the  said  John  F.  Abel  with  the  own- 
ership of  three  fourths  of  7000  shares  of  the  capital  stock 
of  said  company,  together  with  a  three  fourths  interest  in 
the  reserved  or  treasuiy  stock  of  said  company,  which  is 
8000  shares,  and  that  the  entire  capital  stock  of  said  com- 
pany  is  10,000  shares,  of  the  par  value  of  $10  per  share. 

*^  To  the  faithful  performance  of  the  contents  hereof  the 
parties  hereto  have  bound  themselves  by  their  signatures, 
the  day  and  year  above  written. 

"Owl  Canon  Gypsum  Company, 
"Per  James  L.  Ferguson, 
"  Agent  and  Attorney  in  Fact. 

"John  F.  Abel." 

demons  and  Graves  claim  in  their  testimony  that  at  the 
time  they  were  negotiating  with  Ferguson  they  reserved  to 
themselves  the  right  to  negotiate  for  the  sale  of  their  inter- 
est at  all  times.  This  is  fortified  by  Ferguson  in  his  letter 
of  September  22, 1889,  responding  to  the  information  by  let- 
ter and  telegram  of  Clemons  and  Graves  to  him,  that  they 
were  negotiating  the  sale  of  their  stock.  He  says :  "  Of 
course  I  do  not  want  to  spoil  a  good  deal  for  you,  but  do 
not  think  it  would  be  advisable  for  you  to  get  anxious  and 
take  less  than  the  price  you  made  me." 

The  evidence  wholl}*^  fails  to  show  that  Ferguson  ever  ad- 
vised, by  letter  or  wire,  the  defendants  that  he  had  entered 
into  any  agreement  of  any  kind  relative  to  the  sale  of  the 
property,  or  that  he  had  negotiated  the  sale.  Nor  does  it 
appear  that  they  contracted  to  dispose  of  any  property  or 
interest  other  than  their  shares  of  stock  in  the  company. 
Neither  is  it  shown  that  they  were  ever  authorized  by  the 
company,  directly  or  indii*ectly,  to  negotiate  a  sale  of  the 
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stock  of  the  company,  or  rather  ever  authorized  to  enter 
into  any  agreement  of  any  kind  whereby  the  company  should 
be  bound.  Yet,  notwithstanding  this  fact,  the  verdict  was 
rendered  against  the  company  as  well  as  against  Clemons 
and  Graves,  and  the  agreement  was  made  between  Abel 
and  Ferguson  as  the  agent  of  the  company  only. 

It  is  evident  that  Ferguson,  when  entering  into  the  agree- 
ment in  Chicago  between  himself  and  Abel,  was  acting  un- 
der the  letter  of  August  17th,  or  it  may  be  admitted  was 
acting  under  the  letter  as  well  as  the  agreement  of  July. 
But  he  did  not  negotiate  the  sale  under  the  agreement,  as  is 
evidenced  by  the  documentary  proof  above  quoted.  He  does 
not  bring  suit  to  recover  the  compensation  nominated  in  that 
article,  to  wit,  500  shares.  Instead  of  selling  1500  shares  for 
$6,000,  he  sells,  or  attempts  to  sell,  three  fourths  of  7000 
shares  for  the  sum  of  $6,000,  in  the  name  of  the  Owl  Canon 
Gypsum  Company. 

In  the  complaint  no  contract  or  agreement  is  set  out  show- 
ing that  the  Owl  Canon  Gypsum  Company,  by  its  oflBcera  or 
otherwise,  over  consummated  an  agreement  of  any  kind  or 
character  with  Ferguson  for  the  sale  of  any  stock  or  of  any 
other  kind  of  property.  Nor  does  the  evidence  disclose  that 
the  company  ever  had  title  to  any  real  estate  or  gypsum  mine. 
On  the  contraiy,  it  seems  to  be  admitted  by  all  that  the  neces- 
sary amount  of  labor  and  money  had  not  been  expended  upon 
the  claim  to  entitle  the  company  or  any  individual  to  a  patent 
from  the  United  States  government,  and  that  all  of  the  con* 
tracts,  were  entered  into  with  the  understanding  between  the 
parties  that  an  amount  of  money  in  addition  to  what  had 
.been  expended  was  necessary  to  be  expended  in  work  upon 
the  mine  before  such  title  could  be  obtained. 

It  seems  almost  unnecessary  here  to  more  than  state  that 
the  defendants,  Clemons  and  Graves,  could  not  authorize 
the  sale  of  any  interest  in  the  property  of  the  company,  and 
that  the  company  did  not  authorize  them  to  act  as  its  agents. 
Neither  was  Ferguson  ever  by  any  act  of  the  company  au- 
thorized to  enter  into  any  contract  of  any  kind  or  character 
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whatsoever  in  the  name  of  the  company.  The  mere  fact 
that  Clemons  and  Graves  signed  their  names  as  president 
and  secretaiy  did  not  establish  their  right  to  bind  the  com- 
pany or  to  employ  agents  to  act  for  the  company,  nor  has 
the  company  in  any  way  ratified  Ferguson's  acts  as  its  agent 
by  availing  itself  of  the  fruits  of  his  labor. 

The  power  to  bind  officers  and  agents  rests,  of  course,  like 
every  other  power  in  the  body  of  the  corporators,  unless 
some  particular  member  of  the  body  created  or  existing 
within  the  corporation  is  legally  vested  with  it. 

This  being  true,  it  becomes  apparent  that  Ferguson,  nor 
his  assigns,  had  any  right  to  a  judgment  against  the  Owl 
Canon  Gypsum  Company. 

The  verdict  was  against  all  three  of  the  defendants.  The 
judgment  was  a  joint  one  and  they  all  join  in  the  appeal  to 
this  coutt. 

The  rendition  of  this  judgment  was  certainly  error  for 
which  it  should  be  revei-sed  if  for  no  other  reason. 

The  entire  judgment  against  several  defendants  must  be 
reversed  as  to  all,  it  cannot  be  reversed  as  to  one  and  remain 
as  to  others.  Streeter  et  aL  v.  Marshall  S,  M,  Oo,^  4  Colo. 
535 ;   Gargan  et  al.  v.  School  District  No.  15,  4  Colo.  64. 

But  I  am  not  content  with  disposing  of  this  case  solely 
upon  this  ground,  because  I  think  it  equally  positive  that  the 
plaintiffs  were  not  entitled  to  recover  against  Clemons  and 
Graves,  for  the  reason  that  I  am  unable  to  concede  that  the 
evidence  shows  that  Ferguson  ever  procured  a  purchaser  for 
the  shares  of  stock  offered  by  Clemons  and  Gi-aves,  either 
in  the  article  of  July  or  the  letter  of  August  17th.  What 
he  did  procui*e  was  an  agreement  to  purchase  from  the  Owl 
Canon  Gypsum  Company  certain  shares  of  stock  and  other 
real  and  pei'soual  interests,  leaving  in  doubt  the  period  in 
which  such  purchase  should  be  consummated,  and  coupled 
with  the  additional  condition  that  payment  of  the  $6,000 
should  be  made  at  intervals  of  time  conditioned  upon  an  ex- 
amination of  the  charter  of  the  mine. 

When  one  seeks  to  recover  for  the  performance  of  a  con- 
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tract,  he  must  see  that  he  has  performed  the  contract  which 
is  the  basis  of  his  action.  Mobinson  O.  M.  Co,  v.  Johnson^  13 
Colo.  258. 

This  is  not  a  case  where  the  agent  produced  a  purchaser 
and  where  the  principal  refused  to  sell,  but  the  facts  show 
that  the  principal  sold  before  the  production  of  the  purchaser 
by  the  agent  to  an  outside  paity.  Exclusive  authority  was 
not  given  to  Ferguson  to  contract  for  the  sale  of  the  stock. 
The  parties  themselves  reserved  the  right,  and  Ferguson  ad- 
mits that  they  had  the  right,  to  negotiate  the  sale  of  the 
stock  pending  his  offer,  and  even  if  this  were  not  so  the  con- 
tract and  letters  do  not  give  the  exclusive  right  to  sell  to 
Ferguson,  and  therefore  the  defendants  themselves  might 
sell  without  being  liable  to  him  unless  they  sold  to  a  pur- 
chaser procured  by  him.  PiUnam  v.  How^  39  Minn.  363  ; 
Fole  V.  Sherwood^  41  Minn.  535. 

In  order  to  entitle  Ferguson  to  recover  in  this  case  it  was 
necessary  first  that  he  should  show  his  authority  to  act  as 
agent  either  by  previous  employment  or  by  acceptance  of 
his  agency  and  the  adoption  of  his  acts.  Certainly  he  must 
show  that  the  agency  was  the  procuring  cause  of  the  sale. 
The  obligation  he  assumed  as  a  condition  of  his  right  to  de- 
mand the  sum  of  $1,500,  was  to  bring  the  buyer  and  seller  to 
an  agreement.  The  authorities  substantially  concur  in  sup- 
port of  this  rule.  *^  Risk  of  failure  was  his  ;  reward  would 
follow  success." 

It  occurs  to  me  that  the  doctrine  announced  in  the  opin- 
ion is  in  conflict  with  the  doctrine  of  this  court  in  the  case 
of  Bahcock  V,  Merritt^  1  Colo.  Ct.  Ap.  84.  In  that  case  two 
rules  were  invoked  in  support  of  the  conclusion  of  the  court : 
First,  before  the  broker  can  be  said  to  have  earned  his  com- 
mission, he  must  produce  a  purchaser  who  is  ready,  willing 
and  able  to  purchase  the  property  upon  the  terms  and  at  a 
price  designated  by  the  principal ;  second,  the  broker  must 
be  the  efficient  agent  or  the  procuring  cause  of  the  sale. 
The  means  employed  by  him  and  his  efforts  must  result  in 
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the  8al6.  He  must  find  the  purchaser,  and  the  sale  must 
proceed  from  his  efforts  acting  as  broker. 

If  there  is  in  the  entire  record  in  this  case  a  particle  of 
evidence  documentary  or  otherwise  tending  to  bring  Fergu- 
son within  the  principles  above  recited,  I  have  been  unable 
to  find  it.  He  did  not  procure  a  purchaser  able  and  willing 
to  buy.  The  property  was  sold  to  the  individual  with  whom 
he  had  been  contracting  or  negotiating.  And  the  language 
of  this  court  in  that  particular  case  strikas  me  as  being  pe- 
culiarly applicable  to  the  situation  of  the  parties  as  presented 
by  the  record  in  this. 

In  the  case  of  Anderson  v.  Smythe^  1  Colo.  Ct.  Ap.  258,  this 
court,  by  its  opinion  handed  down  December  8, 1891,  uses 
this  language :  ^^  The  law  is  well  settled  in  this  state  that 
when  an  agent  produces  a  purchaser  acceptable  to  the  owner, 
and  able  and  willing  to  purchase  on  terms  satisfactory  to  the 
owner,  the  agent  has  performed  his  duty,  and  is  entitled  to 
the  commission.  The  rule  is  well  defined  and  stated  to  be  that 
the  agent  is  entitled  to  commissions  where  the  sale  really  pro- 
ceeds and  is  effected  through  the  acts  of  the  agent,  though  he 
did  not  negotiate  the  sale.  ^  *  *  If  the  agent  introduces  the 
purchaser  or  discloses  his  name  to  the  seller,  and  through  such 
introduction  and  disclosure  negotiations  are  begun,  and  a  sale 
of  the  property  is  effected,  the  agent  is  entitled  to  his  com- 
mission, although  the  sale  be  made  by  the  owner.  ♦  *  * 
And  cases  cited.  ♦  *  ♦  The  latter  case  carries  the  doctrine  of 
the  right  of  compensation  as  far  or  further  than  any  other 
case  found."  The  opinion  in  that  case  quotes  from  Church, 
C.  J.,  and  the  majority  of  the  court  adopted  the  opinion,  in 
the  following  language :  ^'  A  person  claiming  a  commission 
upon  a  sale  of  real  estate  must  show  an  employment,  and 
that  the  sale  was  made  by  means  of  his  efforts  or  agency ; 
and,  although  he  employs  one  or  more  brokers,  he  may  ne- 
gotiate and  sell  the  propei-ty  himself  without  liability  to  any 
one  for  commissions.'' 

The  following  is  a  further  quotation  from  the  opinion: 
^^  In  regard  to  the  correctness  of  these  principles,  there  can 
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be  no  question ;  but  to  render  them  applicable  and  available 
the  principal  fact  must  be  found, — ^that  the  parties  were 
brought  together,  and  the  transaction  made  possible,  by  the 
instrumentality  of  the  agent.'" 

I  think  I  can  consistently  challenge  the  production,  or  the 
introduction  into  the  opinion  of  this  court  in  the  case  at  bar, 
a  single  circumstance  that  brings  this  case  within  the  provis- 
ions of  the  principles  last  enumerated.  In  the  particular 
case  last  above  recited  the  parties  were  not  brought  together 
by  the  agent,  so  also  in  this  case*  In  that  case  the  agent  did 
not  inform  the  defendant  that  the  purchaser  was  a  possible 
purchaser.  To  quote  further,  the  court  said :  ^^  His  commis- 
sion is  earned  by  finding  a  single  purchaser,  ready  and  will- 
ing to  enter  into  a  valid  contmct  for  the  purchase  upon  the 
terms  fixed  by  the  owner,  and,  having  introduced  such  a  one 
to  the  owner  as  a  purchaser,  he  is  not  deprived  of  his  right 
to  commission  by  the  owner  negotiating  the  contract  him- 
self." *  *  ♦  And  cases  cited. 

The  court  say  in  that  case,  that  so  far  as  appears,  the  de- 
fendant had  no  knowledge  that  Blodgett  would  be  a  pur- 
chaser upon  any  terms.  I  am  warranted  in  asking,  did 
Graves  and  demons  or  The  Owl  Canon  Gypsum  Company 
in  this  case  have  any  knowledge  that  Dr.  Abel  was  willing, 
and  ready  to  purchase,  or  was  ever  introduced  as  a  pur- 
chaser ? 

I  deem  it  unnecessaiy  to  cite  further  authorities  in  sup- 
port of  the  conclusion  here  reached,  that  the  judgment  ren- 
dered against  the  defendants  jointly  was  clearly  error,  and 
that  the  evidence  does  not  support  the  verdict.  That  under 
the  allegations  of  the  complaint  and  the  evidence,  plain tifiFs 
were  not  entitled  to  recover  against  either  of  the  defendants. 

Recovery  must  be  had  on  the  allegations  and  not  on 
the  proof.  Tucker  v.  Parka,  7  Colo.  62 ;  Miller  v.  HaUock, 
9  Colo.  551. 

The  judgment  should  be  reversed. 

Affirmed. 
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2    'iSSb 

Brown,  Plaintiff  in  Error,  v.  Crawford,  for  the  use    "ili?Z? 
OF  Taylor,  Defendant  in  Error. 

1.  IWBTRUCTIONS  MUST  BE  IN  WRITINO. 

It  is  error  to  instruct  a  jury  orally. 

2.  Sams,  Ebbob  not  cubed,  when. 

At  the  trial  objecUon  was  made  to  instructing  the  jury  orally.  The 
court,  however,  gave  oral  instructions,  but  directed  the  stenogra- 
pher to  note  and  extend  those  given.  After  argument  the  instruc- 
tions were  extended  and  signed  by  the  judge.  Heldy  that  the  error 
was  not  thereby  cured. 

Error  to  the  County  Court  of  Arapahoe  County. 

Messrs.  C.  E.  &  F.  Herrington,  for  plaintiff  in  error. 

Mr.  Geo.  F.  Dunklee  and  Mr.  O.  E.  Jackson,  for  de- 
fendant in  error. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  to  recover  commissions  alleged  to  have 
been  earned  by  D.  G.  Taylor,  for  whose  use  this  suit  is 
brought,  in  procuring  the  purchaser  for  certain  real  property. 

The  record  discloses  that  after  the  production  of  the  testi- 
mony and  before  the  argument  by  the  respective  parties,  the 
defendant  presented  written  instructions  to  the  court,  and  at 
the  same  time  objected  to  the  couit  instructing  the  jury 
orally. 

The  court  proceeded  however  to  instruct  the  jury,  but  re- 
quested the  stenographer  of  the  court  to  note  the  instruc- 
tions given. 

At  the  conclusion  of  the  instructions  and  before  the  argu- 
ment, the  defendant  again  excepted  to  the  instructions  as 
given,  because  the  same  were  given  orally ;  and  excepted  to 
the  instructions  .generally,  as  well  as  to  the  refusal  of  the 
court  to  give  the  instructions  asked  by  him. 
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It  also  appeara  from  the  record  that  after  instructing  the 
jury  orally,  and  subsequent  to  the  argument,  the  instructions 
as  given  and  taken  by  the  stenographer  were  extended  and 
signed  by  the  judge. 

Subdivision  6  of  section  187  of  the  Code,  provides  that, 
'^  Before  the  argument  is  begun,  the  court  shall  give  such 
instructions  upon  the  law  to  the  jury  as  may  be  necessary, 
which  instructions  shall  be  in  writing  and  signed  by  the 
judge."     Session  Laws  1887,  page  156, 

In  thus  giving  the  instructions  we  think  the  court  erred 
and  violated  the  express  provisions  of  the  practice  act  above 
referred  to.  The  extension  of  the  instructions  by  the  sten- 
ographer and  the  signature  of  the  judge  did  not  cure  the 
error.  The  language  of  the  Code  is  that  it  shall  be  given  in 
writing  before  argument,  and  signed  by  the  judge. 

In  the  case  of  Rich  v,  Lappin^  43  Kans.  666,  it  was  held 
that,  ^^  The  district  court  must  give  its  instructions  to  the 
jury  in  wilting,  when  requested  so  to  do  by  either  party; 
and  the  giving  of  them  orally  and  having  them  taken  down 
by  a  stenographer,  and  after  the  jury  has  i-etired  having  them 
written  out  by  the  stenographer,  is  not  sufficient." 

In  Rising  Sun  etc,  Co,  v.  Conway^  7  Ind.  187,  it  was  held 
that,  "When  the  court  is  requested,  at  the  proper  time,  to 
give  its  charge  to  the  jury  in  writing,  the  whole  charge 
should  be  in  writing,  and  should  be  given  literally  as  it  is 
written."  LaBelle  v.  Wells,  17  Ind.  ZZ\  T.  ^  W.  R.  R.  Co. 
V.  Daniels,  21  Ind.  257 ;  2  Thompson  on  Trials,  §  2376. 

Where  the  statute  requires  a  written  charge  to  the  jury  it 
is  error  for  the  court  not  to  comply  with  it,  and  compels  a 
reversal  of  the  judgment.     The  State  v.  Potter,  15  Kans.  302. 

In  tlie  case  of  the  City  of  Atchison  v.  Jansen,  21  Kans. 
560,  this  doctrine  is  announced:  "The  statute  provides 
that  the  court  shall,  when  requested  by  either  party,  re- 
duce its  instructions  to  writing.  This  provision  is  manda- 
toiy,  and  a  disregard  of  it  is  error,  compelling  a  reversal. 
Hence,  when  the  record  contains  several  pages  of  instruc-' 
tions,  which  were  given  orally  to  the  jury,  in  disregard  of 
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the  demand  of  one  party  for  written  instructions,  and  some 
of  which  are  plainly  instructions  upon  the  law  of  the  case, 
and  not  mere  directions  as  to  the  form  of  the  verdict  or 
other  collateral  matters,  the  court  must  reverae  the  judg- 
ment irrespective  of  the  question  whether  such  oral  instruc- 
tions as  are  incorporated  into  the  record,  ai-e  correct  statements 
of  the  law  applicable  to  the  case." 

The  foregoing  authorities  have  received  the  sanction  of 
the  supreme  court  of  this  state  in  M<mteliu%  v.  Atherton^  6 
Colo.  224 ;  Lee  v.  Stafd,  9  Colo.  208. 

For  this  error  alone  the  judgment  of  the  court  below  must 
be  reversed. 

We  do  not  think  it  necessary  for  us  to  review  the  testi- 
mony in  the  case,  or  pass  upon  the  other  questions  presented 
by  the  assignment  of  errors. 

The  judgment  must  be  reversed. 

Heversed. 


^^ 


The  Tribune  Publishing  Company,  Plaintiff  in 

Error,  v.  Hamill,  Defendant  in  Error.  Pjj  fj? 

I  11    533 
1.  PLBAnnrG — AHBNDMEirr. 

A  complaint  which  fails  to  allege  the  time  when  the  note  sued  upon  is 
payable  may  be  amended,  and  unless  such  amendment  is  prejudicial 
to  or  prevents  defendant  from  interposing  a  proper  defense,  a  coh- 
tinuance  of  the  cause  for  the  purpose  of  allowing  defendant  to 
amend  its  answer,  will  not  be  granted. 

2.  Samb. 

Courts  are  liberal  in  allowing  amendments  when  the  cause  of  action  is 
not  changed,  and  where  the  complaint  fails  to  state  when  the  note 
sued  on  is  payable,  but  the  note  is  overdue,  and  the  maker  knows 
it  to  be  the  note  he  will  be  called  upon  to  defend  against,  an  amend- 
ment whereby  the  time  of  payment  is  inserted,  does  not  change  the 
character  of  the  action. 

Error  to  the  District  Court  of  Arapahoe  County. 
Mr.  Ghas.  H.  Toll,  for  plaintiff  in  error. 
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Messrs.  Morrison  &  Kohn,  for  defendant  in  error. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

Defendant  in  error,  William  A.  Hamill,  instituted  this  ac- 
tion against  the  plaintiff  in  error,  The  Tribune  Publishing 
Company,  upon  a  promissory  note  executed  on  the  21st  day 
of  April,  1883,  for  the  sum  of  $2,500  with  interest  at  one  per 
cent  per  month  from  date  until  paid.  The  note  sued  upon 
was  signed  by  F.  J.  V.  Skiff  as  treasurer  of  The  Tribune 
Publishing  Company. 

It  appears  from  the  record  as  well  as  from  the  argument 
of  counsel  that  the  complaint  failed  to  allege  the  date  when 
the  note  was  payable,  and  that  upon  the  trial  plaintiff  sought 
to  introduce  a  note  executed  on  the  21st  day  of  April  and 
payable  six  months  after  date.  To  the  introduction  of  the 
note  objections  were  interposeil  on  the  ground  that  the  note 
sued  upon  was  a  demand  note,  and  that  the  note  introduced 
in  evidence  was  a  note  due  six  months  after  date.  There- 
upon plaintiff  asked  leave  to  amend  the  complaint  and  to  in- 
sert the  words  "  six  months  after  date."  To  this  amendment 
a  most  vigorous  protest  was  interposed,  but  the  application 
to  amend  was  allowed,  and  defendantf  asked  leave  to  amend 
the  answer,  attorneys  insisting  that  they  had  entered  upon 
the  trial  for  the  purpose  of  defending  a  note  executed  on 
the  21st  day  of  April  for  the  sum  mentioned,  on  demand. 
The  record  also  discloses  the  fact  to  be  that  the  trial  judge 
said  he  would  allow  time  to  amend  the  answer,  providing  the 
counsel,  without  formal  application  by  motion,  affidavit  or 
otherwise,  would  state  that  they  had  been  prejudiced  by  the 
amendment  and  required  time  to  prepare  an  additional  or  a 
different  defense.  To  which  counsel  for  defendant  made  no 
satisfactory  response,  and  practically  admitted  that  the}'^  knew 
i)t  the  existence  of  the  identical  note  introduced  in  evidence 
and  which  it  was  the  purpose  of  the  plaintiff  to  declare  upon. 

The  contest  apparently  between  the  parties  was  whether 
or  not  a  recovery  could  be  had  under  the  allegations  of  the 
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complaint  upon  a  note  fully  matured,  overdue  and  unpaid, 
although  it  was  a  note  due  six  months  after  date,  yet  not  so 
disclosed  in  the  complaint. 

Many  errors  are  assigned  but  none  are  seriously  pressed 
upon  our  attention  save  and  except  the  error  of  the  court  in 
allowing  the  amendment  to  the  complaint,  and  under  the  cir- 
cumstances, refusing  defendant  leave  to  amend  the  answer. 

Plaintiff  introduced  evidence  to  show  that  the  note  was 
duly  issued  in  keeping  with  the  custom  of  the  defendant 
company,  and  that  it  was  signed  by  an  oflScer  of  the  company 
who  had  been  in  the  habit  of  issuing  its  notes  and  paying 
the  same.  The  legitimacy  of  the  note  and  the  authority  to 
issue  the  same  is  not  seriously  questioned  although  raised. 
The  record  does  not  disclose  any  direct  application  on  the 
part  of  the  defendant  either  orally,  by  afSdavit  or  motion, 
claiming  that  the  amendment  to  the  complaint  seriously  pre- 
judiced the  company,  or  in  any  way  prevented  the  company 
from  interposing  a  proper  defense. 

It  is  admitted  that  the  company  knew  that  a  note  for 
the  amount  mentioned,  and  of  the  date,  was  outstanding. 
That  the  attorneys  for  the  company  had  quietly  rested,  be- 
lieving that  they  could  successfully  defend  against  the  note 
as  declared  upon,  although  they  knew  that  the  omission  of 
the  words,  six  months  after  date,  was  a  mistake  on  the  part 
of  the  counsel  preparing  the  complaint. 

It  is  usually  true  that  couits  are  more  liberal  towards  de- 
fendants in  regard  to  the  time  when  amendments  should  be 
allowed,  and  for  the  reason  that  the  plaintiff  may  suffer  a 
nonsuit  and  bring  a  new  suit,  while  the  defendant  would  for- 
ever lose  the  benefit  of  his  defense.  This  rule  was  applicable 
at  the  common  law  as  well  as  under  the  present  code  prac- 
tice. But  the  right  of  amendment  was  never  an  absolute 
one.  It  was  limited  by  considerations  affecting  the  rights 
of  the  plaintiff,  and  the  due  administration  of  law.  The  ap- 
plication of  the  rule  was  not  allowed  for  purposes  of  delay, 
nor  unless  made  in  good  faith  and  in  furtherance  of  justice. 
The  defendant  however,  in  applying  for  leave  to  amend. 
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must  give  some  reason  for  his  omission,  must  disclose  the 
amendment  he  would  make,  and  must  show  perfect  good 
faith  in  his  application.  If,  having  full  knowledge  of  his 
defense,  he  neglects  to  plead  it,  or  having  pleaded  withdraws 
it,  especially  when  he  reaps  some  benefit  from  the  omission 
or  withdrawal,  he  will  not  be  permitted  to  re-plead  it  nor  will 
he  be  permitted  upon  the  trial  to  amend  by  denying  a  fact 
admitted  in  the  answer.  Bliss  on  Code  Pleading,  §  430 ; 
Barrison  v,  ffastinga  et  al.^  28  Mo.  846. 

The  failure  of  defendant's  counsel  to  respond  to  the  inter- 
rogatory of  the  court  to  the  effect  that  they  had  a  legiti- 
mate defense  to  the  note  introduced  in  evidence,  and  that 
the  permission  to  amend  by  the  insertion  of  the  words,  six 
months  after  date,  was  prejudicial  to  such  a  defense  as  they 
expected  to  prepare,  and  that  they  did  not  appear  for  the  pur- 
pose of  defending  the  identical  note  declared  upon,  although 
by  mistake  certain  words  as  to  the  date  of  payment  were 
omitted,  brings  them  within  the  rule  above  recited,  and  jus- 
tified the  court  in  refusing  to  continue  the  cause  for  the  pur- 
pose of  allowing  them  to  amend  their  answer. 

This  brings  us  then  to  the  consideration  of  the  only  remain- 
ing question :  Was  the  court  warranted  by  the  Code  in  allow- 
ing the  amendment? 

The  action  was  instituted  upon  a  note  executed  on  the 
21st  day  of  April,  1883.  The  company  knew  that  such  a 
note  was  outstanding  and  for  the  sum  mentioned;  and  at 
the  time  of  the  institution  of  the  suit  knew  that  this  was  the 
note  which  they  were  called  upon  to  defend.  The  addition 
of  the  words,  six  months  after  date,  in  no  way  changed  the 
character  of  the  action.  The  note  was  overdue  and  unpaid, 
and  at  the  time  of  the  institution  of  the  suit  was  a  note  that 
should  have  been  paid  upon  demand.  Consequently  we  feel 
justified  in  saying  that  there  was  no  such  change  in  the  char- 
acter of  the  action  that  would  authorize  a  reversal  of  the 
judgment. 

Courts  will  be  liberal  in  allowing  amendments  when  the 
cause  of  action  is  not  changed,  to  the  end  that  cases  may  be 
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fully  and  fairly  presented  on  their  merits.    Sayden  v.  Bay- 
den,  46  Cal.  882 ;  Bliss  oi^  Code  Pleading,  §  489. 

Section  78  of  the  Code  provides  that  the  court  shall  in 
every  stage  of  an  action  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  shall  not  affect  the  substan- 
tial rights  of  the  parties,  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect.  If  upon  the 
trial  of  an  action  before  the  coui-t  or  jury,  the  evidence  shall 
vary  from  the  allegations  of  the  pleadings,  and  either  party 
is  surprised  thereby,  he  shall  be  allowed,  on  motion,  and 
sliowing  cause  therefor,  and  on  such  terras  as  the  court  may 
prescribe,  to  amend  his  pleadings  to  conform  to  the  proofs. 
Session  Laws,  1887,  page  117. 

This  section,  without  considering  other  sections  i-elating  to 
amendments  of  pleadings,  was  amply  sufficient  to  justify  the 
court  in  allowing  the  amendment  asked  by  the  plaintiff,  and 
in  this  connection  it  will  be  borne  in  mind  that  the  defend- 
ant introduced  no  evidence  in  support  of  any  one  of  the  four 
defenses  set  up  against  the  note  declared  upon  in  the  com- 
plaint 

In  Seymour  v.  Fisher,  16  Colo.  188,  it  was  held  that,  The 
amendment  of  pleadings  during  the  progress  of  a  trial  is,  in  the 
exercise  of  a  reasonable  discretion,  liberally  allowed.  Such 
amendments  are  sometimes  permitted  after  verdict. 

In  the  case  of  California  Ins.  Co.  v.  Qracey,  15  Colo.  70, 
it  was  held  that  where  a  complaint  is  defective  in  failing  to 
allege  a  waiver  of  a  condition  in  a  policy  that  the  loss  should 
not  be  payable  until  sixty  days  after  proof  thereof,  an  amend- 
ment curing  that  defect  does  not  state  a  new  cause  of  action. 

This  was  an  action  upon  an  insurance  policy  which  pro- 
vided that  the  company  should  have  sixty  days  after  proof 
of  loss  to  adjust  their  liabilities  and  settle  with  the  insured. 
The  amended  complaint  was  defective  because  it  showed 
suit  begun  within  less  than  sixty  days  after  proof  of  loss  but 
did  not  aver  matters  constituting  a  waiver  of  the  sixty  day 
provision  of  the  contract.  The  second  amended  complaint 
cured  that  defect.  The  court  held  that  this  was  not  plead- 
VoL.  11—16 
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ing  a  new  cause  of  action  as  contended  for,  it  was  perfecting 
the  statement  of  the  original  cause  of  action  by  the  addition 
of  essential  averments. 

This  doctrine  of  amendments  as  applied  in  this  last  cited 
case  is  directly  applicable  to  the  action  at  bar. 

In  the  case  of  Cooper  v,  McKeen^  11  Colo.  41,  it  was  held 
that  the  permission  given  to  plaintiff  to  amend  his  complaint 
by  alleging  a  date  when  the  claim  sued  upon  became  due, 
was  a  matter  entirely  within  the  discretion  of  the  coui-t  and 
in  harmony  with  the  spirit  of  the  Code.  Horn  v.  Reitr 
ler,  15  Colo.  816. 

We  deem  it  needless  to  cite  further  authorities  in  support 
of  our  conclusion.  We  are  clearly  of  the  opinion  that  the 
amendment  was  within  the  discretion  of  the  court,  and  that 
the  defendant  company,  if  it  desired  to  amend  its  answer  or 
set  up  a  different  defense  from  that  embraced  in  the  four  de- 
fenses interposed,  should  have  brought  itself  within  the  rule 
above  recited  by  showing  that  it  had  a  meritorious  defense 
to  the  note,  and  that  by  the  amendment  it  had  been  preju- 
diced, and  therefore  entitled  to  time  to  prepare  other  and  dif- 
ferent defenses. 

The  judgment  of  the  court  below  must  be  affirmed. 
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Perkins  et  al.;  Plaintiffs  in  Error,  v.  Peterson, 

Defendant  in  Error. 

1.  EvTDBNGE— Mining  Pabtnebship. 

Deeds  and  contracts  between  parties,  although  insufficient  in  them- 
selves to  show  a  mining  partnership,  may,  nevertheless,  be  ad- 
missible as  elements  of  proof  to  fix  liability  upon  the  parties  as 
partners. 

2.  Mining  Partners,  Liability  of. 

A  mining  partnership  having  existed  between  the  parties,  they  are  le- 
gally bound  for  the  debts  legitimately  contracted  by  the  concern 
during  the  time  the  partnership  existed. 
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8.  Wrttibn  Assiokmeht,  whsit  kot  rbqttibsd. 

The  plaintiff  being  the  owner  by  actual  purchase  of  the  cl^ms  aued  on, 

need  not,  in  order  to  recover,  show  a  written  assignment  thereof. 
4.  PBAcncB  01?  Appeal. 
Assignments  of  error  not  argued  by  oonnsel  in  tiieir  brieffe»  will  not  be 

considered  by  the  oonrt 

Error  to  the  County  Court  of  Park  County. 

Messrs.  Montoomeby  &  Frost  and  Messrs.  Mabsh  & 
FiSHEB,  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

In  1888,  A.  Bergh  was  an  owner  in  certain  mining  claims 
in  the  Platte  mining  district,  Park  county,  Colorado,  called 
the  **  Colorado  No.  1 "  and  "  Colorado  No.  2."  A.  H.  Estes 
had  some  interest  in  these  claims,  but  the  exact  extent  of  it 
is  not  apparent  from  the  record.  In  November,  Elstes  and 
Bergh  made  a  contract  with  Perkins,  Hart  &  Co.,  to  transfer 
to  them  eleven  twenty-fifths  of  these  two  properties,  for 
which  the  grantees  were  to  expend  a  sum  not  exceeding 
$4,000  for  the  development  of  the  claims.  On  the  10th, 
eleven  twenty-fifths  of  the  two  properties  were  deeded  to 
Perkins,  Shreve  and  Hart,  who  composed  the  firm  of  Per- 
kins, Hart  &  Co.  The  deed  was  made  in  partial  performance 
of  a  contract  of  November  1st,  which  had  been  previously 
executed.  Subsequently,  Perkins,  Hart  &  Co.  and  Estes 
and  Bei^h  proceeded  to  carry  out  their  contracts  and  to  de- 
velop the  property.  According  to  the  terms  of  the  agree- 
ment, Estes  and  Bergh  were  charged  with  the  duty  of  super- 
vising and  looking  after  the  work,  while  Perkins,  Hart  &  Co. 
were  to  furnish  the  necessary  funds.  While  all  these  things 
perhaps  were  not  specifically  expressed  in  the  agreement, 
whatever  else  was  necessary  to  the  formation  of  a  mining 
copartnership  to  develop  these  claims  was  by  parol  agreed  to 
between  the  parties.    In  other  words,  the  parties  agreed  that 
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the  money  should  be  advanced  from  time  to  time  by  Perkins, 
Hart  &  Co.,  as  might  be  required ;  that  Estes  and  Bergh 
should  supervise  the  labor,  purchase  the  materials,  and  de- 
vote such  time  as  might  be  necessary  to  render  the  enterprise 
successful.  In  pursuance  of  these  arrangements  the  work 
progressed.  Very  considerable  supplies  were  purchased,  la- 
borers were  hired,  and  Perkins,  Hart  &  Co.  supplied  a  por- 
tion of  the  money  provided  for  by  their  agreement.  They 
finally  ceased  to  advance  money,  and  Bergh  and  Estes  paid 
a  part  or  all  of  the  bills  which  had  accrued,  with  the  excep- 
tion of  some  labor  accounts.  Failing  to  get  the  money  from 
Perkins,  Hart  &  Co.,  an  arrangement  seems  to  have  been 
made  with  Augustus  L.  Peterson,  the  defendant  in  error,  to 
buy  these  various  claims.  The  complaint  avers  that  they 
were  all  assigned  and  sold  to  Peterson,  who  was  the  real 
owner,  and  entitled  to  maintain  a  suit  if  Perkins,  Hart  &  Co. 
were  liable  for  these  expenditures.  During  the  progress  of 
the  trial  the  contract  and  the  deed  were  offered  in  evidence, 
and  admitted  over  the  objection  of  counsel.  Proof  was 
made  of  the  written  assignment  of  some  of  the  claims,  and 
evidence  was  introduced  which  showed  that  Peterson  had 
become  the  purchaser  of  all  the  debts,  had  advanced  a  large 
portion  of  the  purchase  money,  and  was  obligated  for  the 
balance.  Counsel  objected  to  the  proof,  and  insisted  that 
it  was  insufficient  to  support  the  recovery.  The  objection 
was  overruled,  and  judgment  was  entered  against  the  plain- 
tiffs in  error  for  81,914.95. 

The  obligation  of  Perkins,  Hart  &  Co.  to  pay  these  biUs 
is  so  well  established  by  the  record  that  the  judgment  should 
not  be  disturbed  unless  a  grave  error  has  been  committed. 
Their  principal  contention,  that  the  court  erred  in  admitting 
the  contract  and  deed  in  evidence,  has  no  foundation.  It  is 
quite  tme  that  a  recovery  could  not  be  had  against  them 
on  the  basis  of  either  of  those  documents.  This  conclusion 
does  not  determine  them  to  be  inadmissible  as  elements  of 
proof.  According  to  the  record,  the  parties  became  mining 
copartners  for  the  purposes  of  developing  the  mining  claims 
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which  were  the  sabject-matter  of  the  contracts.  It  is  unim- 
portant that  that  partnership  was  limited,  either  in  time,  in 
extent,  or  in  its  purposes.  The  copartnership  relation  was 
formed,  and  existed  while  the  work  was  being  done,  and 
when  the  bills  were  contracted  for  labor  and  supplies.  Since 
this  Is  true,  it  follows  as  an  unavoidable  legal  conclusion 
that  Perkins,  Hart  &  Co.  are  legally  bound  for  the  debts 
legitimately  contracted  by  the  concern  during  the  time  that 
the  copartnership  relation  continued.  The  proof  demonstra- 
ted that  all  the  bills  for  which  the  action  was  brought  were 
incurred  during  that  time,  and  contracted  by  members  of  the 
firm,  who  were  authorized  by  the  agreement  among  them- 
selves to  incur  the  obligations.  Under  these  circumstances 
it  is  impossible  for  Perkins,  Hart  &  Co.  to  avoid  their  lia- 
bility. It  is  of  no  avail  as  an  objection  that  the  agreement 
and  the  deed  were  contracts  inter  parteSy  and  that  they  had 
nothing  to  do  with  the  debts  involved  in  the  suit  Kegard- 
less  of  the  individuals  who  might  be  bound  by  these  instru- 
ments, it  must  be  true  that  they  would  be  very  important 
instruments  of  evidence  to  determine  the  relation  existing 
between  these  four  parties,  and  whether,  under  all  the  circum- 
stances, they  should  be  held  as  copartners  in  a  common  enter- 
prise. The  evidence  was  competent  for  that  purpose,  and 
tendered  to  support  a  necessary  issue  in  the  case,  and  was 
properly  admitted  and  construed  by  the  court. 

It  is  somewhat  more  difficult  to  dispose  of  the  objection 
that  the  plaintiff  failed  to  establish  the  assignment  which 
he  had  alleged  in  his  complaint.  This  might  possibly  have 
been  a  fatal  objection,  but  for  the  peculiar  character  of  the 
averment  concerning  the  transfer.  The  pleader  alleged  a 
sale  of  the  various  claims  to  the  plaintiff,  but  did  not  aver 
whether  they  were  transferred  by  an  instrument  in  writing 
or  by  parol.  No  available  objection  was  taken  to  the  plead- 
ing in  that  form,  and  the  inquiry  is  thus  narrowed  to  the 
very  simple  one  whether  a  transfer  in  writing  is  essential  in 
order  to  entitle  a  plaintiff  to  recover  when  he  has  in  reality 
become  the  purchaser  of  the  outstanding  obligations  of  a 
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third  person.  It  was  clearly  shown  by  proof  that  Peteison 
had  bought  all  these  claims,  paid  a  large  portion  of  the  pur- 
chase price,  and  become  obligated  to  pay  a  definite  and  fixed 
sum  therefor.  Under  these  circumstances,  it  may  well  be 
held  that  he  thereby  became  the  owner,  and  was  therefore 
entitled  to  maintain  the  action  without  the  presence  of  his 
assignor.  It  is  quite  possible  that,  if  the  transfer  had  been 
simply  for  the  purposes  of  collection,  his  title  could  not  have 
been  maintained ;  but  since  he  was  the  owner  by  actual  pur- 
chase there  is  no  legal  obstacle  to  his  recovery.  It  simply 
casts  upon  the  defendants  the  duty  of  taking  the  proper 
steps  to  secure  the  presence  of  the  other  parties,  if  they  deem 
it  necessary  for  their  protection.  These  are  the  only  two 
errors  which  are  argued  by  counsel  in  their  brief,  and  conse- 
quently are  the  only  ones  considered  by  the  court,  or  passed 
upon  in  this  opinion.  Since  they  do  not  compel  the  reversal 
of  the  judgment,  it  will  be  affirmed. 

Affirmed. 


The  Atlas  Lumber  Co.,  Appellant,  v.  Schenck, 

Appellee. 

Pboof  WAirrmo,  Judoment  Revxbsed. 

In  an  action  for  goods  sold,  the  defendant  set  up  as  a  defense  that 
in  the  purchase  he  acted  merely  as  the  agent  of  other  parties,  but 
on  the  trial  failed  to  introduce  eyidence  in  support  of  the  pleading. 
Held,  on  appeal  from  a  judgment  in  his  favor,  that  it  should  be  re- 
versed, and  further,  that  a  reversal  upon  this  ground  does  not  violate 
the  familiar  rule  that  this  court  wiU  not  disturb  a  verdict  rendered 
upon  conflicting  evidence. 

Appeal  from  the  JDistriet  Court  of  Logan,  County, 

Mr.  S.  A.  BuBKE,  Messrs.  Benedict  &  Phelpb  and  Mr. 
Henby  C.  Chabpiot,  for  appellant. 

Mr.  W.  L.  Hays,  for  appellee. 
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BissELL,  J.,  delivered  the  opinion  of  the  court. 

This  action  concerns  the  purchase  price  of  a  lot  of  lumber 
said  to  have  been  sold  by  the  Atlas  Lumber  Company  to 
Schenck,  the  appellee.  The  complaint  contained  the  requi- 
site averments  of  an  action  for  goods  sold  and  delivered. 
While  the  answers  denied  the  cause  of  action  as  stated^  the 
real  defense  was  contained  in  the  affirmative  plea  that  the 
goods  were  bought  by  Schenck  as  the  agent  of  R.  L.  and 
Angle  Rowden.  It  appeared  that  in  the  latter  part  of  1888 
and  early  in  1889,  Schenck  was  building  two  houses  in  the 
town  of  Sterling,  one  for  himself  and  the  other  by  contract 
for  the  Rowdens.  It  is  unnecessary  to  state  the  terms  of 
his  agreement  with  the  Rowdens,  further  than  to  say  that, 
in  general,  the  contract  was  to  build  the  house  for  so  much 
money.  It  was  completedl  Before  proceeding  with  the 
building,  Schenck  entered  into  negotiations  with  the  lumber 
company  for  the  material  necessary  to  the  structures.  There 
is  no  dispute  concerning  the  terms  on  which  he  bought  the 
lumber  for  his  own  house.  The  only  controversy  is  as  to 
what  was  used  in  building  the  house  for  the  Rowdens.  It 
is  not  denied  that  credit  was  not  asked  as  to  that  material, 
further  than  it  was  agreed  between  Schenck  and  the  lumber 
company  that  they  should  have  $100  out  of  the  first  payment, 
$300  out  of  the  second,  and  the  balance  out  of  the  subsequent 
payments  to  be  made  by  Rowden.  It  was  Schenck's  conten- 
tion, as  to  the  Rowdens'  supplies,  that  he  acted  as  their 
agent ;  and  the  sale  was  in  reality  made  to  them,  and  not  to 
him.  Unless  the  agency  be  conceded,  the  recovery  cannot 
be  sustained.  Schenck  entirely  failed  to  support  his  plead- 
ing. He  offered  no  evidence  whatever  of  his  agency,  nor  of 
any  such  ratification  of  his  acts  by  the  Rowdens  as  would 
make  them  liable  as  upon  an  original  appointment.  The 
only  dealings  which  he  had  with  them  were  those  which 
resulted  in  the  contract  to  build  the  house  at  a  certain  price. 
They  did  not  authorize  him  to  purchase  materials  on  their 
account,  nor  to  transact  any  business  for  them  or  in  their 
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name.  In  his  transactions  with  the  lumber  company  there 
was  a  like  absence  of  all  the  elements  of  agency.  He  bought 
the  mateiials  himself,  he  did  not  attempt  to  make  any  bar- 
gain on  behalf  of  the  Rowdens,  nor  did  he  have  the  goods 
charged  to  them  at  the  time  of  their  delivery.  The  only 
evidence  which  he  offered  that  in  any  wise  bore  upon  this 
proposition  was  the  delivery  to  the  lumber  company  of  orders 
on  the  Rowdens  for  som&  of  the  moneys  which  might  become 
due  him  under  his  contract  with  them.  This  did  not  es- 
tablish an  agency,  and  can  hardly  be  said  to  have  tended  in 
that  direction.  To  reverse  the  case  on  this  ground  does  not 
violate  the  well-established  rule  of  this  court  to  uphold  the 
verdict  of  the  jury  when  it  is  rendered  upon  conflicting  tes- 
timony. It  is  simply  a  case  in  which  there  was  no  evidence 
to  establish  a  proposition  which  must  be  proved  in  order 
to  support  the  defense  as  pleaded.  For  these  reasons  the 
judgment  enterad  upon  the  verdict  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial  in  conformity  with  this 
opinion. 

Iteversed. 


■^  •  ■  • » 


Cabsok,  Appetjjlnt,  v.  Bakeb,  Appellee. 

Bbokeb'b  Compensation. 

A  brokier  is  entitled  to  compensation  for  his  serrices,  when  his  efforts 
to  bring  about  a  trade,  or  negotiate  a  sale  of  property  have  been 
successful,  and  an  alteration  of  the  original  terms  by,  or  with  the 
consent  of  his  employer,  will  not  deprive  him  of  his  right  to  com- 
pensation. 

Appeal  from  the  Count}/  Court  of  Arapahoe  County. 
Mr.  I.  E.  Babnum,  for  appellant. 
Messrs.  Horx  &  Bice,  for  appellee. 
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BissELL,  J.,  delivered  the  opinion  of  the  court. 

Sometime  in  1889  Edward  Carson  was  interested  in  a  dairy 
outfit  which  had  its  headquarters  at  Josephine  and  31st 
streets  in  the  city  of  Denver.  Sometime  prior  to  that  date 
he  had  listed  the  property  with  Baker,  the  appellee,  as  a  real 
estate  agent,  for  the  purposes  of  sale  at  a  price  named.  Baker 
was  not  successful  in  his  efforts  to  sell  at  that  price,  and  he 
took  out  the  advertisement  which  he  had  inserted  in  the 
paper  to  influence  customers,  and  abandoned  the  project. 
Subsequently,  and  about  the  time  named,  Carson  reapproach- 
ed  him  to  renew  his  efforts  at  a  reduced  price.  These  efforts 
were  not  successful.  Carson  then  sought  to  interest  Baker 
in  negotiating  a  trade  of  the  outfit  for  some  property  which 
belonged  to  a  man  named  Haynes.  The  trade  which  Carson 
suggested  was  the  exchange  of  the  dairy  outfit  and  property 
for  a  small  house  and  some  lots  which  Haynes  owned  in  the 
vicinity.  Cai-son  was  willing,  however,  to  pay  boot  to  the 
extent  of  a  thousand  dollars  if  the  trade  could  be  made.  At 
the  time  he  made  this  proposition  to  Baker  he  had  a  conver- 
sation concerning  what  he  would  pay  if  the  trade  should 
ultimately  be  carried  out.  There  is  some  discrepancy  be- 
tween the  statements  of  the  various  witnesses  as  to  what 
transpired  when  he  and  Baker  concluded  their  agreement. 
According  to  the  judgment  which  was  rendered  by  the 
county  court  the  trial  judge  concluded  the  agreement  was 
that  Carson  should  pay  Baker  $100,  in  case  the  trade  should 
be  consummated.  He  was  fully  justified  in  this  conclusion 
by  a  fair  preponderance  of  testimony,  and  his  judgment  should 
not  be  disturbed  unless  under  the  facts  no  legal  liability 
devolved  on  Carson  by  reason  of  the  transaction. 

This  cannot  be  said  to  be  true.  It  has  been  argued  with 
a  good  deal  of  force  and  considerable  learning,  that  in  order 
to  entitle  a  broker  to  commissions  for  the  sale  of  property  he 
must  produce  a  purchaser  able,  ready  and  willing  to  buy  on 
the  terras  nominated  when  the  propertyis  put  into  his  hands. 
This  is  true.    It  is  equally  true  that  the  broker  must  be  sub- 
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stantially  the  moving  cause  which  leads  to  the  sale  when  he 
asserts  his  claim  for  commission.  The  present  controveray, 
however,  does  not  involve  any  such  inquiry.  The  original 
transaction  between  the  parties  undoubtedly  contemplated  a 
sale.  If  that  had  been  the  only  thing  which  occurred  be- 
tween them  Baker  could  not  recover,  since  he  produced  no 
purchaser  able  and  willing  to  buy  upon  the  terms  given  to 
him.  This  deal  however  was  subsequently  abandoned,  and 
Baker  was  specifically  requested  to  enter  into  negotiations 
with  Haynes  and  endeavor  to  bring  about  a  trade  between 
Haynes  and  Carson.  His  efforts  in  this  direction  seem  to 
have  been  successful.  The  trade  was  made,  and  although 
the  amount  of  the  difFerence  between  the  two  properties  was 
subsequently  enlarged  by  Carson's  consent,  who  gave  $160, 
and  a  barn  in  addition  to  the  thousand  which  he  originally 
offered  to  pay,  the  alteration  of  the  terms  of  the  trade  can- 
not be  legally  said  to  deprive  Baker  of  his  right  to  the  com- 
pensation which  Carson  undertook  to  pay  for  his  services. 
It  is  rarely  in  the  contemplation  of  parties  who  undertake 
to  trade  properties,  where  one  is  to  pay  an  estimated  differ- 
ence in  the  relative  value  of  the  two,  that  the  trade  shall 
be  completed  on  the  terms  originally  suggested  by  either. 
Matters  of  this  sort  always  proceed  by  negotiation  and  mutu- 
al concession,  and  if  the  properties  are  ultimately  exchanged 
by  the  consent  of  the  one  \dio  employed  the  broker,  and  on 
terms  satisfactory  to  him,  he  should  not  be  permitted  to 
escape  liabUity  to  pay  for  the  services  which  have  been  ren- 
dered him.  In  the  present  case  the  trade  was  made  satis- 
factorily to  the  owner,  who  put  the  property  in  the  broker's 
hands,  and  the  agent  did  that  for  which  he  had  been  hired, 
and  for  which  the  owner  agreed  to  pay  him  a  specified  sum. 
Since  the  broker  earned  his  wages,  the  owner  ought  not  to 
complain  if  he  is  called  upon  to  pay. 

The  judgment  of  the  county  court  is  in  accord  with  the 
principles  here  stated,  and  since  it  is  supported  by  the  evi- 
dence, it  must  be  affirmed. 

Affirmed. 
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Hendebson,  Auditob,  etc..  Plaintiff  in  Ebbob,  v.  The 
CoLMBB  &  Cleveland  Lithogbaphing  Co.,  Dbfbnb- 
ANT  in  Ebbob.  i|.  gj 

2    251 

1.  CouBT  OF  Appeals — Constitutionai*  Law.  ^  ^^^' 
The  judgment  of  this  court  upon  constitutional  questions  is  not  con- 

dusiye,  Imt  is  subject  to  reyiew  by  the  supreme  court 

2.  GoirsTiTunoNAii  Law-^Jodtt  Bsbolutions. 

A  mere  joint  resolution  of  the  senate  and  house  of  representatives  can- 
not empower  the  secretary  of  state  to  create  a  debt  against  the 
state. 

3.  Sams. 

A  joint  resolution  purporting  to  authorise  the  publication  of  the  state 
engineer's  report  for  distribution  at  the  state's  expense,  not  having 
been  presented  to  the  governor  for  his  approval,  is  not  included 
within  any  of  the  exceptions  contained  in  sec.  30,  art.  5,  of  the  Con- 
stitution, disiiensing  with  the  concurrence  of  the  executive,  and  is 
inoperative. 

4.  Appbopbiations,  how  hai>b.  . 

Appropriations  can  be  made  only  in  the  manner  prescribed  by  the  con- 
stitution. All  appropriations  for  purposes  other  than  the  ordinary 
expenses  of  the  executive,  legislative  and  judicial  departments  of 
the  state,  interest  on  the  public  debt  and  for  public  schools  are  re- 
quired by  sec.  32,  art.  5  of  the  Constitution  to  be  by  separate  bills, 
each  embracing  but  one  subject. 

5.  Joint  Besolutions. 

A  joint  resolution  is  not  a  bill  within  the  meaning  of  the  constitution, 
neither  does  its  adoption  constitute  it  a  law.  It  would  afford  no 
justification  to  an  officer  for  the  payment  of  money,  since  the  Con- 
stitution, sec.  33,  art.  5  prohibits  payment  except  upon  appropria- 
tions made  by  law. 

Error  to  the  District  Court  of  Arapahoe  County. 

Defendant  in  error  applied  to  the  district  court  for  a  writ 
of  mandamus  commanding  plaintiff  in  error  to  draw  a  war- 
rant upon  the  treasurer  for  the  payment  of  $3 J88.81,  alleged 
to  be  due  defendant  for  public  printing. 

On  the  80th  day  of  January,  1891,  the  following  joint 
resolution  was  passed  by  the  state  senate«  and  on  the  6th  of 
February  by  the  house  of  representatives : 


252  Hbndebson  v.  Lithogeaphing  Co.   [Aprfl  T., 

^'  Be  it  resolved  by  the  senate^  the  house  of  representatives 
concurring^  That  three  thousand  copies  of  the  state  engineer's 
report  be  printed  as  prepared,  to  be  by  the  state  engineer 
distributed  among  the  people  of  the  state." 

Said  resolution  was  by  the  proper  officer  of  the  senate  de- 
livered to  the  secretary  of  state,  who,  in  pursuance  of  such 
resolution,  entered  into  a  contract  with  the  defendant  com- 
pany to  print  the  same  in  two  parts  or  volumes,  which  was 
satisfactorily  done  and  the  volumes  delivered.  Three  thou- 
sand copies  were  printed  of  near  600  pages.  The  bill  was 
presented  to  the  state  auditor,  who  declined  to  issue  the  war- 
rant, being  in  doubt  of  the  legality  of  the  debt  contracted, 
and  the  power  of  the  state  legislature  to  authorize  such  pub- 
lication and  expenditure  by  a  joint  resolution,  the  learned 
attorney  general  contending  that  such  proceedings  could  only 
be  valid,  and  the  disbursement  of  public  money  for  such  pur- 
poses legal,  when  authorized  by  a  "  Bill "  and  approved  by 
the  executive. 

Three  questions  were  raised  by  demurrer  in  the  district 
court  to  the  petition.  The  demurrer  was  sustained  and  the 
writ  of  mandamus  allowed,  and  is  assigned  as  error. 

Mr.  J.  H.  Maxtpik,  attorney  general,  and  Mr.  H.  B.  Babb, 

for  plaintiff  in  error. 

Messrs.  Riddell,  Stabkweatheb  &  Dixon,  for  defend- 
dant  in  error. 

Reed,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  court. 

The  questions  of  law  raised  by  the  demurrer  are  the  only 
ones  to  be  determined  in  this  court. 

This  court  enters  with  great  reluctance  upon  the  examina- 
tion of  grave  constitutional  questions,  its  conclusions  not 
being  final,  the  ultimate  determination  of  them  resting,  very 
wisely  and  properly,  in  the  supreme  court.  We  regret  the 
necessity,  cast  by  law  upon  us,  of  an  intermediate  examina- 
tion, experimentally.    But  litigants  having  a  right  to  invoke 
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a  judgment  of  this  court,  we  acquiesce  in  the  inevitable, 
feeling  that  perhaps  the  labor  of  the  supreme  court  may  be 
lessened  by  this. 

Sec.  89,  art.  5  of  the  State  Constitution  is  as  follows: 
^^  Every  order,  resolution  or  vote  to  which  the  concurrence 
of  both  houses  may  be  necessary,  except  of  the  question  of 
adjournment,  or  relating  solely  to  the  transaction  of  business 
of  the  two  houses,  shall  be  presented  to  the  governor,  and 
before  it  shall  take  effect,  be  approved  by  him,  or  being  dis- 
approved, shall  be  repassed  by  two  thirds  of  both  houses  ac- 
cording to  the  rules  and  limitations  prescribed  in  cases  of  a 
bill." 

It  will  also  be  necessary  in  the  discussion  of  the  case  to  re- 
fer to  sec.  32,  art.  6,  in  regard  to  appropriations : 

^^  The  general  appropriation  bill  shall  embrace  nothing  but 
appropriations  for  the  ordinary  expenses  of  the  executive, 
legislative  and  judicial  departments  of  the  state,  interest  on 
the  public  debt,  and  for  public  schools.  All  other  appropri- 
ations shall  be  made  by  separate  bills,  each  embracing  but 
one  subject." 

The  statutory  provision  in  regard  to  the  printing  of  official 
reports  of  state  officei's  is  the  following : 

Session  Laws  of  1889,  §  3,  p.  417. — '^  All  officers  required 
by  any  law  of  the  state  to  make  reports  to  the  governor  or 
legislature,  shall  deposit  the  same  with  the  governor  on  or  be- 
fore the  fifteenth  of  November  next  preceding  the  regular 
session  of  the  general  assembly,  and  it  shall  be  the  duty  of 
the  secretary  of  state  to  place  said  reports  without  delay  in 
the  hands  of  the  person  authorized  to  do  the  public  printing, 
for  publication,  and  to  superintend  the  printing  of  the  same 
and  to  see  that  it  is  done  in  a  proper  manner ;  of  each  of  the 
reports  of  said  officers  there  shall  be  published  five  hundred 
(500)  copies  for  the  use  of  the  general  assembly  and  the  state 
offices ;  Provided,  That  none  of  said  reports  shall  exceed  one 
hundred  and  fifty  pages." 

By  sec.  11,  p.  874,  Sess.  Iaws  of  1889,  the  state  engineer 
is  required  to  make  a  report.    It  is  as  follows : 


^ 
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^*  The  state  engineer  shall  prepare  and  render  to  the  gov- 
ernor a  full  and  true  report  of  his  work,  regarding  all  matters 
and  duties  devolving  upon  him  by  virtue  of  his  office,  which 
report  shall  be  delivered  at  the  time  when  the  reports  of  other 
state  officers  are  required  by  law  to  be  made,  in  order  that  it 
may  be  laid  before  the  general  assembly  at  each  regular  ses- 
sion thereof." 

The  general  appropriation  bill,  Sess.  Laws,  1891,  p.  33,  con- 
tains the  following  clause,  deemed  by  defendant  important  to 
be  considered  in  reviewing  this  case:  ^^For  the  printing  re- 
quired by  the  eighth  general  assembly  for  the  years  1891  and 
1892,  *  *  *  and  any  printing  required  by  law  or  ordei*ed  by 
either  branch  of  general  assembly,  the  sum  of  $50,000." 

Practically  but  one  question  is  presented :  Could  the  legis- 
lature by  joint  resolution,  without  the  concurrence  of  the  ex- 
ecutive, order  the  printing  of  3000  copies  of  a  report  of  600 
pages  for  general  distribution  among  the  people,  by  the  officer 
making  the  report,  and  legally  appropriate  the  sum  of  near 
$4,000  in  payment  of  the  same  ?  It  cannot  be  successfully 
contended  that  the  general  assembly  derived  any  power  from, 
or  were  in  an}''  way  controlled  or  restricted  by,  the  statutory 
provisions  above  cited.  The  supreme  power  of  legislation  up* 
on  all  subjects  not  prohibited  by  the  constitution  being  vested 
in  such  legislative  body,  any  subsequent  act  would,  by  im- 
plication, repeal  any  former  repugnant  act,  even  if  the  same 
was  not  repealed  in  terms.  Sec.  11  of  the  act  of  1889,  creat- 
ing the  office  of  state  engineer  and  defining  his  duties,  re- 
quires him  ^^  to  render  to  the  governor  a  full  and  true  report 
of  his  work,  etc.,  which  shall  be  delivered  at  the  time  when 
the  reports  of  other  state  officers  are  required  by  law  to  be 
made,  in  order  that  it  may  he  laid  before  the  general  assembly 
at  each  regular  session  thereof  J^  The  objects  of  such  require- 
ment are  plain ;  first,  to  inform  the  executive  and  legislature 
in  i-egai'd  to  the  department ;  second,  to  allow  the  governor 
to  recommend  legislation,  should  the  law  be  found  defective, 
or  suggest  necessaiy  legislation  if  recommended  by  the  offioer. 

It  appears  that  the  state  engineer  had  complied  with  the 
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requirements  of  this  seotion ;  had  made  his  i*eport.  to  the 
governor;  that  he  had  laid  it  before  the  general  assembly, 
and  after  being  laid  before  the  general  assembly,  that  body 
resolved  "  that  8000  copies,  *  *  *  be  printed  as  prepared^  to 
he^  by  the  %tate  engineer^  distribiited  among  the  people  of  the 
itateJ'^  It  will  at  once  be  observed  that  the  indebtedness 
was  not  created  in  getting  up  the  report  and  in  getting  it 
before  the  governor  and  general  assembly,  as  that  had  al- 
ready been  done.  The  governor  and  general  assembly  had 
been  fully  informed  and  had  derived  from  such  report  all 
the  information  contempljited  by  statute  and  necessary  for 
the  transaction  of  the  public  business.  But  when  the  report 
has  been  made  as  required  by  law,  and  has  performed  all  the 
functions  required,  and  subsequent  action  taken  to  print  a 
large  number  of  copies  for  gratuitious  distribution,  another 
and  different  question  is  presented,  and  we  are  at  a  loss  to 
see  how  the  right  to  contract  the  debt  can  be  predicated  up-, 
on  such  statute. 

So  too,  in  the  act  of  1889,  §  3,  p.  417, ''  AH  officers  re- 
quired by  law  to  make  reports  shall  deposit  them  with  the 
governor  on  or  before  the  15th  of  November  next  preceding 
the  regular  session  of  the  general  assembly,  and  the  secretary 
of  state  shall  without  delay  have  500  copies  of  each  of  said 
reports  printed  for  the  use  of  the  general  assembly  and  the 
state  officers ;  Provided,  That  none  of  said  reports  shall  ex- 
ceed one  hundred  and  fifty  pages." 

This,  of  necessity,  precedes  the  consideration  of  such  re- 
ports by  the  general  assembly,  and  is  a  limitation  and  restric- 
tion upon  the  power  of  the  secretary  of  state  as  to  the  expense, 
unless  the  same  is  properly  authorized  and  done  under  con- 
tract. It  is  apparent  that  the  authority  to  cause  the  print- 
ing to  be  done  was  not  conferred  by  any  previous  statute, 
consequently,  must  depend  entirely  upon  the  validity  of  the 
joint  resolution.  It  is  conceded  that  the  joint  resolution  was 
not  presented  to  the  governor  for  bis  approval.  It  is  obvious 
that  the  legislation  in  question  was  not  embraced  in  the  ex- 
ceptions mentioned  in  sec.  89,  art.  5,  of  the  Constitution, 
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hence,  was  inoperative  and  invalid,  and  conferred  no  author- 
ity upon  the  secretary  of  state  to  create  the  debt.  The  lan- 
guage of  the  constitution  is  so  plain  and  unmistakable,  and 
legislation  of  the  character  in  question  so  clearly  prohibited 
that  construction  of  the  constitution  and  the  titation  of  au- 
thorities in  support  of  the  conclusion  above  stilted  are  unnec- 
essary and  would  not  be  indulged  in  except  for  the  elaborate 
and  able  brief  and  argument  of  the  defendant  in  error.  It 
is  equally  clear  that  no  legal  appropriation  for  the  payment 
of  the  bill  was  made  by  the  legislature.  If,  as  contended, 
there  was  an  intended  or  attempted  appropriation  for  that 
purpose,  it  was  invalid,^-contravening  sec.  82  of  art  5  of  the 
Constitution — by  not  being  made  by  a  separate  bill  *^  embi*ao- 
ing  but  one  subject." 

Very  little  support  for  the  positions  taken  by  the  defendant 
can  be  derived  from  the  action  of  congress,  or  the  states  cited. 
In  some,  the  constitutions  are  quite  different,  and  in  all  the 
cases  where  the  power  to  enact  by  joint  resolution  has  been 
sustained,  it  will  be  found  that  the  subject-matter  of  the  at- 
tempted legislation  differed  materially  from  that  attempted 
in  this  instance.  Stripped  of  all  its  supposed  surround- 
ings, it  was  nothing  more  nor  less  than  an  attempted 
appropriation  of  public  money  for  the  education  and  enlight- 
enment of  the  people.  The  intention  was  good ;  the  object 
praiseworthy  ;  the  subjects  ably  ti'eated  in  the  report,  inti- 
mately connected  with  one  of  the  most  important  industries 
of  the  state,  hence,  of  great  importance.  Perhaps  no  dis- 
position of  the  same  amount  of  money  in  any  other  direction 
would  have  been  equally  as  beneficial,  but  the  mistake  was 
in  the  attempt  to  dispose  of  public  money,  without  the  co- 
operation of  a  co-ordinate  and  equally  important  and  respon- 
sible branch  of  government.  The  exigencies  of  public 
business  require  that  limited  expenditures  for  necessary 
routine  work  should  be  within  the  reach  and  under  the  con- 
trol of  the  legislative  body,  and  provision  is  made  in  the  con- 
stitution and  by  statute,  but  general  legislattion  for  the  people 
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of  the  state,  without  the  concurrence  of  the  executive,  is  ex- 
pressly x)Tohibited. 

It  is  expressly  declared  in  sec.  S8,  art.  5  of  the  Constitution, 
*'*'  No  money  shall  be  paid  out  of  the  treasury  except  upon 
appropriation  made  by  law,"  etx). ;  and  by  sec.  17,  "  No  law 
shall  be  passed  except  by  bill."  Aside  from  the  fact  that 
the  resolution  was  not  submitted  to  the  governor,  it  was  in 
no  sense  a  law  within  the  requirements  of  the  constitution. 
By  sec.  18,  aii;.  6,  it  is  said — "  The  style  of  the  laws  of  this 
state  shall  be  "-^"  Be  it  enacted  by  the  general  assembly  of 
the  state  of  Colorado."  The  distinctions  between  a  bill  and 
a  joint  resolution  are  well  defined.  In  regard  to  the  manner 
of  passage,  publication  and  time  of  taking  effect,  they  are 
widely  different.  It  is  conceded  that  it  was  not  a  law,  and 
not  being  a  law  could  not,  under  the  circumstances,  create  a 
state  debt,  nor  appropriate  money  for  the  purpose  intended ; 
and  not  being  a  law  and  the  constitution  prohibiting  the  pay- 
ment of  money  "  except  upon  appropriations  made  by  law," 
would  afford  neither  justification  nor  protection  to  the  officer 
if  the  money  was  jiaid.  In  support  of  these  conclusions  see 
Cooley  on  Const.  Lim.,  94, 156. 

Burritt  v.  Comrd.^  120  111.  822,  is  a  case  almost  indentical 
with  the  one  under  consideration.  The  provisions  of  the 
constitution  of  that  state,  construed  by  the  court,  are  identical 
in  substance  with  ours  and  couched  in  almost  the  same  words. 
By  joint  resolution  commissioners  were  authorized  to  pur- 
chase a  sufficient  number  of  copies  of  ^^  Haines  Township 
Organization  Laws,"  to  supply  seven  copies  to  each  organ- 
ized township  in  the  state,  etc. ;  payment  was  refused,  appli- 
cation made  for  a  mandamus  to  compel  the  payment.  In  an 
able  and  carefully  considered  opinion,  it  was  held,  that  the 
proceeding  by  joint  resolution  was  in  direct  contravention 
of  the  constitution. 

See  also  Mat/  v.  JStce,  91  Ind.  546,  where  the  same  ques- 
tions are  presented  and  discussed,  and  same  conclusions 
reached.    See  People  v,  Spruancey  8  Colo.  814. 

It  is  contended  for  defendant  in  error  that,  the  secretary 
Vol.  11—17 
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of  state  being  the  general  purchasing  or  contracting  agent 
of  the  state,  and  having  made  the  contract,  which  was  per- 
formed and  the  benefits  received  by  the  state,  it  was  bound 
to  make  payment,  etc.  With  this  we  fully  agree.  The  state 
is  moi-ally  if  not  legally  bound  to  pay,  but  neither  moral  nor 
legal  obligation  of  the  state  to  pay  the  debt  would  authorize 
the  officers  to  pay  when  not  authorized  by  law,  nor  would 
such  legal  or  moi*al  obligation  of  the  state  protect  the  officer 
in  the  payment,  if  such  payment  was  prohibited  by  the  con- 
stitution. It  is  also  contended  on  the  part  of  the  defendant 
in  error  that,  allowing  the  proceeding  to  have  been  irregular 
and  unwarranted,  it  had  subsequently  been  ratified  by  the 
clause  above  cited  from  the  general  appropiiation  bill,  hence, 
it  was  the  duty  of  the  plaintiff  to  draw  a  warrant  for  it. 
This  contention  cannot  prevail,  for  two  cogent  reasons.  First, 
there  is  no  mention  made  of  the  matter,  nor  any  specific  in- 
tention to  ratify  it  expressed.  Second,  in  our  view  of  the 
case,  if  there  was  an  attempted  ratification  by  appropriation 
of  money  to  pay  it,  such  appropiiation  was  void  under  sec. 
82,  art.  5  of  the  Constitution :  ^^  The  general  appropriation 
bill  shall  embrace  nothing  but  appropriations  for  the  ordinary 
expenses  of  the  executive,  legislative  and  judicial  depail- 
ments  of  the  state,  interest  on  the  public  debt,  and  for  public 
schools.  All  other  appropriations  shall  be  made  by  separate 
bills^  each  embracing  but  one  subject,*^ 

The  failure  to  pay  the  debt,  undoubtedly,  works  a  hard- 
ship upon  the  defendant.  It  accepted  the  contract  in  good 
faith;  with  no  d(»ubt  in  regard  to  its  validity,  performed  its 
part.  No  question  is  made  as  to  price — that  it  should  be 
paid  goes  without  saying,  but  public  officials  are  bound  by 
inexoi-able  law  in  regard  to  the  disposition  of  public  money, 
and  are  properly  made  responsible  for  all  disbui'sements, 
and  should  be  protected.  Further  legislation  seems  to  be 
needed  to  provide  for  the  payment  of  this  debt. 

The  judgment  of  the  district  court  is  reversed.  The  de- 
murrer should  have  been  sustained. 

Reversed* 
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WiNTBB,  Plaintiff  in  Error,  v.  Goebner,  Defendant  \  n  218, 

IN  Error. 

1.  Spxcifio  Pbbfobicanob. 

A  contract  to  be  specifically  enforced  must  be  definite  and  certain  and 
npon  a  valoable  consideration. 

2.   CONSIDEBATIOV— SbAL. 

A  promise  against  a  promise  is  not,  in  this  class  of  cases,  a  good  con- 
sideration, nor  does  a  seal  import  a  consideration. 

Error  to  the  District  Court  of  Chaffee  County. 
Mr.  J.  M.  LoMERY,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
Reed,  J.,  delivered  the  opinion  of  the  court. 

The  following  instrument  in  writing  was  made  and  exe- 
cuted by  the  pai*ties  to  this  suit : 

*'This  agreement  entered  into  this  22d  day  of  November, 
1888,  between  Robert  Goebner  of  Chaffee  County,  Colorado, 
of  the  first  part  and  W.  J.  Winter  of  Arapahoe  County,  State 
of  Colorado,  of  the  second  part,  to  wit : — 

^  That  party  of  the  first  part  agrees  to  bond  the  following 

named  mining  property  for  two  years,  at  and  for  the  sum  of 

Forty  Thousand  (40,000)  Dollars.     Name  of  the  properties : 

The  ^  Tsis  Lode,'  ^  Lizzie  Lode '  and  '  Lottie  Lode,'  and  also 

to  give  a  working  lease  on  the  above  properties  for  same 

length  of  time,  holding  a  one-fifth  interest  in  all  net  profits 

accruing  from  said  lease,  said  mines  to  be  developed  for  a 

sale,  and  all  ore  taken  from  said  developments  to  be  assorted 

and  shipped  as  often  as  profitable  and  convenient,  and  that 

the  said  Robert  Goebner  is  and  will  be  employed  to  work 

on  same  mines  as  a  miner  during  such  time  as  the  mines  are 

worked.     All  profits  to  be  divided  as  soon  as  received  from 

the  mint 

"  Signed :  Robert  Goebner,  (seal.) 

W.  J.  Winter,       (seal.) 
"  Witness  T.  C.  King." 
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It  is  alleged  in  the  complaint  that  defendant  declined  or 
refused  to  make  the  bond  and  lease. 

That  plaintiff  had  performed  all  the  conditions  of  the 
agreement  on  his  part,  and  avers  his  willingness  to  accept 
the  bond  and  lease ;  alleges  that  the  defendant  was  working 
the  mines  and  taking  out  large  quantities  of  valuable  ore 
and  appropriating  the  same  to  his  own  use,  "  and  will  con- 
tinue to  do  so  to  the  great  damage  of  plaintiff  unless  re- 
strained by  injunction/'  It  is  also  alleged  that  plaintiff, 
^^  relying  upon  the  agreement,  has  expended  one  hundi*ed 
and  twenty-five  dollars  in  and  about  protecting  his  rights  an 
the  premises^^^  and  that,  by  the  failure  of  the  defendant 
to  make  the  bond  and  lease,  plaintiff  had  been  damaged 
$6,000. 

*^  Wherefore,  plaintiff  demands  judgment  that  the  defend- 
ant be  required  to  make,  execute  and  deliver  to  the  plaintiff 
a  bond  for  title,  with  usual  conditions,  in, the  sum  of  Forty 
Thousand  (40,000)  Dollars,  running  two  years  from  date  of 
the  order  of  this  court,  as  the  purchase  price  of  said  Isis, 
Lizzie  and  Lottie  Lode  Mining  Claims,  and  that  he  also  at 
the  same  time  be  required  to  make,  execute  and  deliver  to  the 
plaintiff  a  working  lease  for  said  premises  for  and  during 
the  life  and  term  of  the  bond  aforesaid,  in  accordance  with 
the  terms  of  said  agreement  and  upon  his  failure  to  so  make, 
execute  and  deliver  said  bond  and  lease  in  obedience  to  the 
order  of  this  court,  that  the  clerk  of  this  court  be  empowered 
to  make,  execute  and  deliver  said  bond  and  lease  in  lieu  of 
the  defendant,  and  that  the  plaintiff  be  put  in  the  possession 
of  said  properties  by  order  of  this  court.  The  plaintiff  prays 
that  a  writ  of  injunction  may  issue  out  of  and  under  the  seal 
of  this  honorable  court,  directed  to  the  defendant  command- 
ing him,  his  agent,  or  agents,  attorneys  or  assigns  from 
working  said  mines  and  selling  or  transferring  any  ore  or 
ores  extracted  therefrom  until  the  further  order  from  this 
court. 

*'  Plaintiff  demands  judgment  in  the  sum  of  five  thousand 
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(5,000)  dollars,  as  his  damages  in  the  premises,  and  his  costs 
in  this  behalf  expended." 

A  general  demurrer  was  filed  for  want  of  equity,  or  for 
want  of  facts  to  constitute  a  cause  of  action,  which  was  sus- 
tained by  the  court 

The  judgment  upon  the  demurrer  is  the  only  question  pre- 
sented for  determination. 

The  complaint  presents  the  case  ia  a  double  aspect ;  first, 
as  a  case  in  equity  for  specific  performance ;  second,  as  an  ao- 
tion  at  law  for  damages  for  breach  of  contract.  The  contract 
is  not  one  that  can  be  specifically  enforced.  It  is  indefinite 
and  vague. 

In  Pom.  Eq.  Juris.  §  1405,  in  treating  of  a  contract,  where 
specific  performance  will  be  decreed,  it  is  said :  *^  It  must  be 
reasonably  certain  as  to  itB  subject-matter,  its  stipulations, 
its  purposes,  its  parties  and  the^ircumstances  under  which 
it  was  made."  See  also  Fry  on  Spec.  Perform.  §  206 ;  Qrif- 
fith  V.  Frederick  Co.  Bank^  6  Gill  &  J.  424 ;  Morrison  v.  Bar- 
row, 1  DeG.  F.  &  J.  688 ;  Fearee  v.  WaUs,  L.  R.  20  Eq.  492 ; 
AUen  V.  Webb,  64  111.  842;  Munsell  v.  Lowe,  21  Mich.  491. 

An  examination  will  show  its  want  of  definiteness,  render- 
ing it  incapable  of  sustaining  a  decree  for  specific  perform- 
ance, if  not  impossible  to  frame  a  decree  based  upon  it. 
There  is  another  insurmountable  obstacle  in  the  way  of  de- 
creeing specific  performance  going  to  the  validity  of  the  con- 
tract sought  to  be  enforced — there  is  no  consideration.  Such 
contracts  to  be  enforced  must  be  upon  a  valuable  considera- 
tion. It  is  the  very  foundation  upon  which  a  decree  must  be 
based.  8  Pom.  Eq.  Juris.  §  1405 ;  Fry  on  Spec.  Perform. 
§  64;  Sheppard  v,  Sheppard,  1  Md.  Ch..  244;  Butman  v. 
Porter,  100  Mass.  887. 

A  promise  against  a  promise  is  not  in  this  class  of  cases, 
as  supposed  by  counsel,  a  good  consideration,  nor  does  the 
fact  that  the  paper  was  executed  with  seals.  *^  A  seal  does 
not,  for  this  purpose,  import  a  valuable  consideration : "  Jeff- 
reys V,  Jeffreys,  Craig  &  Ph.  188 ;  Mintum  v.  Seymour,  4 
Johns.  Ch.  497 ;  Tallmadge  v.  WaUis,  11  Wend.  106. 
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As  a  complaiDt  at  law,  it  is  equally  fatally  defective ;  first, 
for  want  of  consideration,  being  purely  voluntary ;  second, 
for  want  of  proper  allegations  of  damage,  showing  how  the 
damage  occurred.  A  general  allegation  of  damage  of  85,000 
is  insufficient ;  and  as  to  the  $125  alleged  to  have  been  ex- 
pended, by  reference  to  the  allegation  it  will  be  seen  that  it 
was  not  paid  to  the  defendant  nor  used  in  improving  the 
property,  but  "  expended  •  *  *  in  and  about  protecting  his 
rights  on  the  premises ; "  hence,  could  not  be  a  considera'- 
tion  for  the  contract.     It  follows  that  the  judgment  upon 

the  demurrer  was  correct. 

Affirmed. 


<*«^> 


Metcalf,  Plaintiff  in  Error,  v.  The  People,  Defend- 

ANT9KN  Error. 

1.  Justices  of  the  Peace — Jubisdictiok. 

Under  see.  1  of  the  act  of  1885  (p.  872),  which  provides  that  aU  jostioea 
of  the  peace  and  police  magistrates  shaU  have  jurisdiction  of  oases 
arising  under  any  ordinances  passed  pursuant  to  that  act,  and  that 
the  city  council,  or  a  board  of  trustees,  may  designate  one  jus- 
tice of  the  peace  who  shall  have  jurisdiction  exclusively,  justices  of 
*  the  peace  are  not  divested  of  jurisdiction  in  the  absence  of  an  act 
by  the  town  specially  conferring  exclusive  jurisdiction  on  some 
particular  justice. 

2.  Evidence— Burden  of  Proof. 

An  objection  to  the  introduction  of  an  ordinance  in  evidence  on  the 
ground  that  the  "  ayes  and  nays  had  not  been  called  upon  its  pas- 
sage,'' must  be  supported  by  the  proof  of  such  fact,  otherwise  the 
objection  will  not  be  sustained. 

3.  Ordinance — Construction  of. 

Under  an  ordinance  providing  "  no  person  shaU  engage  in  quarreling 
or  fighting,  nor  shall  ask,  invite  or  defy  any  other  person  to  fight 
or  quarrel; ''  held,  that  a  proprietor  of  a  store  had  no  right  to  use 
force  to  expel  from  the  room  one  who  refused  to  depart  when  or- 
dered so  to  do. 

4.  Same. 

An  ordinance  being  local,  its  most  authoritative  construction  should 
come  from  local  Boim>es,  and  when  more  comprehensive  than  the 
common  law,  it  cannot  be  tested  by  Qommon  law  rules. 

Error  to  the  County  Court  of  Prowem  County* 
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The  facts  are  sufficiently  stated  in  the  opinion  of  the 
pourt 

Mr.  J.  W.  Metcalp,  Mr.  O.  G.  Hess  and  Mr.  J.  C.  Mo- 
Cory,  for  plaintiff  in  error. 

Mr.  S.  W.  Jokes,  attorney  general,  and  Mr.  H.  Riddell, 
for  defendants  in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error  was  convicted  before  a  justice  of  the 
peace  for  the  violation  of  a  town  ordinance,  for  quarreling 
with,  or  for  an  assault  upon,  one  Haig — appeal  taken  to  the 
county  court — a  trial  had,  i-esulting  in  a  conviction  and  fine 
of  $3.00  and  costs.  It  appears  that  Lamar,  where  the 
trouble  occurred,  was  an  organized  and  incorporated  town 
under  the  general  statutes,  and  as  such  had  passed  ordinances 
for  town  government,  and  had  established,  or  attempted  to 
establish,  a  police  court.  It  was  urged  that  the  justice  of 
the  peace,  before  whom  the  case  was  tried,  was  not  the  po- 
lice magistrate  or  invested  with  police  powers  by  the  town  ; 
hence,  had  no  jurisdiction. 

This  contention  cannot  prevail.  By  sec.  1  of  the  act  of 
1885,  p.  372,  "  Towns  and  Cities,"  it  is  provided  that  "  Any 
and  all  justices  of  the  peace  and  police  magistrates  shall  have 
jurisdiction  in  all  ctises  arising  under  the  provisions  of  this 
act  of  any  ordinance  passed  in  pursuance  thereof,  or  the 
city  council  or  board  of  trustees  of  any  city  or  town  raay 
designate  one  justice  of  the  peace  who  shall  have  such  jurisdic- 
Hon  exclusively.^^ 

It  is  stated  that  a  police  court  had  been  established,  but 
nowhere  stated  that  such  exclusive  jurisdiction  was  conferred 
by  the  trustees.  Such  exclusive  jurisdiction  must  have  been 
specially  conferred,  to  the  exclusion  of  other  justices  of  the 
peace,  to  divest  them  of  the  jurisdiction  conferred  by  the 
general  law.     Such  fact  is  not  stated,  nor  is  it  shown  that 
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any  police  court  existed  at  the  time  of  such  proceeding.     We 
must  conclude  that  the  justice  of  the  peace  had  jurisdiction. 

It  is  also  contended  in  argument  that  the  court  erred  in 
allowing  the  ordinance  in  evidence  upon  the  trial.  Counsel 
objected  on  the  ground  that  *^  the  ayes  and  nays  had  not 
been  called  upon  its  passage,"  and  the  objection  was  over- 
ruled. The  statement  by  counsel  was  not  sufficient.  Pmof 
of  the  fact  should  have  been  made.  None  was  offered  to 
impeach  its  validity,  consequently,  counsel  are  not  in  posi- 
tion to  urge  such  error. 

The  trouble  occurred  in  the  store  of  the  plaintiff  in  error, 
who  had  some  wordy  disagreement  with  Haig,  and  ordered 
him  out  of  the  store.  Haig  refused  to  go.  After  having 
been  ordered  out  several  times,  he  (Haig)  said,  "If  you 
want  me  out,  put  me  out,"  etc.  Thereupon  plaintiff  in  error 
attempted  to  strike  him  and  eject  him — was  unsuccessful, 
and  Haig  was  removed  by  the  town  marshal. 

The  portion  of  the  ordinance  necessary  to  be  considered 
is  "  Sec.  1. — No  person  shall  engage  in  quarreling  or  fighting^ 
nor  shall  ask,  invite,  or  defy  any  other  person  to  fight  or 
quaiTcl,"  etc.  There  appeal's  to  have  been  a  fight  or  some- 
thing that  might  be  so  construed,  and  if  not,  the  word  *'  quar- 
rel "  is  very  significant  and  comprehensive,  and  a  liberal 
consti'uction  of  it  would,  probably,  embrace  all  the  transac* 
tion.  Quarreling  was  strictly  prohibited  by  the  ordinance. 
People  were  not  allowed  to  indulge  in  it,  even  socially,  when 
invited. 

The  argument  filed  by  counsel  of  plaintiff  in  error  is  able 
and  exhaustive ; — numerous  statutory  and  common  law  au- 
thorities are  cited  in  support  of  the  position  that  plaintiff  in 
error,  having  ordered  Haig  to  vacate,  and  he  having  declined, 
he  had  a  right  to  use  force  and  expel  him.  Such  was  un- 
questionably the  law  as  it  used  to  be  administered  previous 
to  the  passage  of  the  Lamar  ordinance,  but  the  ordinance  is 
more  comprehensive  than  the  ancient  law,  and  cannot  be 
tested  by  common  law  rules.  The  conviction  appeai-s  to  have 
been  based  upon  the  clause  prohibiting  quarreling,  and  could 
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stand  regardless  of  his  common  law  right  to  evict  him  from 
the  premises. 

The  ordinance  was  local,  and  its  most  authoritative  con- 
struction should  come  fi*om  local  sources.  Who  could  judge 
of  the  intention  of  the  legislators?  and  it  having  been  con- 
strued to  cover  the  misunderstanding,  and  plaintiff  in  error 
having  been  found  guilty  of  aft  infraction  of  it,  we  do  not 
feel  at  liberty  to  disturb  the  judgment.  The  ordinance  may 
receive  a  more  liberal  construction  by  residents  of  Lamar 
than  we  are  prepared  to  give  it,  so  as  to  punish  want  of  dis- 
cretion in  a  party  who  would  attempt  to  expel  another,  with- 
out the  physical  ability  to  do  it. 

The  judgment  should  be  affirmed. 

Affirmed. 


-«••'•••*- 


Farmers  &  Merchants  Ins.  Co.,  Appellant,  v.  Nixon, 

Appellee. 

1.  Absigicmbnts  of  Ebbor  not  considebed,  whek. 

Assignments  of  error  on  admission  of  testimony,  where  speciflo  objec- 
tions to  its  admissibility  were  not  made  nor  proper  exceptions 
saved,  will  not  be  considered. 

2.  Geitebal  Agent — Who  is — Evidence  op. 

A  person  authorized  to  accept  risks,  to  agree  upon  and  settle  the  terms 
of  insurance  and  to  carry  them  into  effect  by  issuing  and  renewing 
policies,  is  regarded  as  a  general  agent  of  the  company  pending 
negotiations. 

The  possession  of  blank  policies  and  renewal  receipts  signed  by  the 
president  and  secretary  of  the  company  is  evidence  of  such  agency. 

8.  Same— PowEH. 

A  general  agent  can  waive  any  condition  inserted  in  the  provisions  of 
a  policy  of  insurance. 

Appeal  from  the  District  Court  of  Yuma  County. 
Messrs.  Montgomery  &  Frost,  for  appellant. 
No  appearance  for  appellee. 
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Rebd,  J.,  delivered  the  opinion  of  the  court. 

Appellant  insured  a  building  used  as  a  hotel,  the  policy 
running  to  appellee.  The  property  was  destroyed  by  fire. 
Suit  was  brought  to  recover  the  insurance ;  trial  had  to  a 
jury ;  verdict  for  plaintiff  in  the  sum  of  8200  and  interest; 
judgment  on  the  verdict.  There  was  no  question  in  regard 
to  the  origin  of  the  fire.  An  open  vessel  of  gasoline  for  re- 
plenishing the  fire  was  brought  in  by  a  servant ;  it  took  fire 
and  the  building  was  consumed. 

The  defense  was  based  upon  the  fact  that  a  gasoline  stove 
was  used  in  the  building  for  cooking  ;  that  by  the  terms  of 
the  policy  the  use  of  gasoline  was  prohibited,  and  that  such 
ase  of  it  rendered  the  policy  void.  It  was  contended  by  the 
plaintiff  that  the  use  of  gasoline  was  known  to  the  agents 
of  the  company  who  effected  the  insurance  at  the  time  of 
insuring,  and  that  the  provision  was  waived,  and  that  subse- 
quent agents  knew  the  fact,  acquiesced  in  its  use  and  did 
not  cancel  the  policy.  This  was  denied  by  appellant.  The 
testimony  was  rather  conflicting  but  the  jury  found  the  issue 
for  the  plaintiff  and  that  is  conclusive.  Several  errors  are 
assigned  on  the  admission  of  testimony.  No  specific  objec- 
tions to  the  admissibility  of  it  were  made  nor  proper  excep- 
tions saved ;  hence,  the  assignments  will  not  be  considered. 
See  JBigffins  v.  Armstronff^  9  Colo.  67 ;  Gilpin  v.  Qilpin^  12 
Colo.  617 ;   Ward  v.  Wilm%,  16  Colo.  86. 

It  is  contended  that  the  court  erred  in  refusing  the  in- 
structions asked  by  appellant  and  in  those  given. 

It  is  insisted  that  the  local  agents  had  no  authority  to 
waive  the  condition  ;  that  if  it  was  waived  by  the  agent,  the 
waiver  having  been  by  parol  and  the  policy  containing  no 
waiver,  that  it  was  inoperative,  and  that  it  was  error  to 
submit  the  question  to  the  jury.     We  do  not  so  regard  it. 

In  May  on  Ins.,  sec.  126,  it  is  said :  ^^  A  person  author- 
ized to  accept  risks,  to  agree  upon  and  settle  the  terms  of 
insurance  and  to  carry  them  into  effect  by  issuing  and  re- 
newing policies,  must  be  regarded  as  a  general  agent  of  the 
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company  pending  negotiations  *  *  *  and  the  possession  of 
blank  policies  and  renewal  receipts  signed  by  the  president 
and  secretary  is  evidence  of  such  agency."  See  Standard 
etc.  Ins.  Co.  v.  FriedenthaU  1  Colo.  Ap.  6 ;  Pitney  v.  Glenns 
Falls  In$.  Co.,  65  N.  Y.  6 ;  Post  v.  Mtna  Ins.  Co.,  48  Barb. 
(N.  Y.)  867 ;  CarroU  v.  CharUr  Oak  Ins.  Co.,  40  Barb.  (N. 
Y.)  262. 

Authorities  are  numerous  that  a  general  agent  can  waive 
any  condition  inseii;ed  in  the  provisions  of  a  policy  of  insur- 
ance. See  Joliffe  v.  Ins.  Co.,  89  Wis.  117 ;  Ins.  Co.  v.  Fen- 
nell,  49  111.  180 ;  Washoe  Tool  etc.  Co.  v.  Ins.  Co.,  66  N.  Y. 
618;  Putnam  v.  Ins.  Co.,  18  Blatch.  868  ;  Elkins  v.  Ins.  Co., 
118  Pa.  St.  886 ;  Ball  Wagon  Co.  v.  Ins.  Co.,  20  Fed.  Rep. 
232  ;  Kings  Co.  Fire  Ins.  Co.  v.  Swigert,  11  Brad.  (111.)  690. 
And  such  rule  seems  well  founded  in  reason  and  justice. 
The  agent  should  not  be  allowed  to  waive  a  provision  in 
order  to  secure  business,  and  obtain  the  money  of  the  in- 
sured, and  knowing  the  violation  of  the  provision,  acquiesce 
in  it  as  long  as  no  damage  occurs,  and  when  damage  accrues, 
insist  upon  the  provision  and  the  want  of  authority  in  the 
agent  to  waive  it. 

The  instructions  were  warranted  by  the  evidence  and  in 
accord  with  the  rules  above  stated,  and  the  issues  of  fact 
having  been  found  for  the  appellee  by  the  jury  the  judgment 
is  afiSrmed. 

Affirmed. 


<*•»» 


RiGB,  Appellant,  v.  Goodwin,  Appellee. 

1.   PBACnOB  UNDXB  THB  **  TOWN  SiTE  "   ACT. 

Pleadings  and  proceedingB  in  actions  to  determine  the  right  to  receive 
a  conyeyance  under  the  **  Town  Site  '*  act  are  controUed  by  the 
chancery  practice  as  modified  by  that  act,  and  not  by  the  civil  code. 

i.  Statutobt  CoNBTBUonoir— Rspeals. 

General  statatee  do  not  repeal  special  statutes  by  implication. 
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3.  Same. 

The  ''  Town  Site  "  act  U  a  special  statate*  and  its  provisions  relating 
to  practice  are  not  repealed  by  implication  by  the  ciyil  code,  which 
is  generaL 

4.  Pbactick. 

In  proceedings  under  a  special  statute,  any  serious  departure  from  its 
provisions  will  vitiate  them. 

5.  TowK  SiTB  Patent — Coitveyakce. 

When  a  patent  to  a  town  site  has  been  Issued  to  the  county  judge  and 
his  successors,  a  deed  by  a  commissioner  appointed  by  the  munici- 
pal authorities  passes  no  title. 

6.  Town  Site — ^Rioht  of  First  Occupaht. 

It  is  provided  by  sec.  15  of  the  "  Town  Site  Act "  (Gen.  Stats.,  sec.  8284), 
that  the  person  who  shall  have  first  acquired  the  right  to  the  po»- 
session  or  occupancy  of  the  lands  in  person,  by  agent,  servant  or  ten- 
ant, or  those  claiming  under  him,  shall  be  deemed  to  have  the  prior 
and  paramount  right. 

Appeal  from  the  District  Court  of  Pitkin  County, 

Mr.  F.  S.  Rice  and  Mr.  F.  G.  Salmon,  for  appellant. 

No  appearance  for  appellee. 

Rbed,  J.,  delivered  the  opinion  of  the  conrt. 

This  was  a  snit  brought  by  appellee  to  determine  the  right 
to  receive  a  conveyance  of  an  undivided  interest  in  a  lot  in 
the  town  of  Aspen,  under  sec.  14,  chap.  108,  Gen.  Stat.,  en- 
titled "Town  Sites"  (1881),  in  which  it  is  provided:  "In 
case  there  shall  be  adverse  claimants  to  such  lands,  or  to  any 
part,  parcel  or  share  thereof,  either  party  may  bring  a  suit 
against  the  advei*se  claimant  or  claimants,  in  the  district 
court  of  the  judicial  district,  or  in  any  court  of  competent 
jurisdiction  in  the  county  in  which  the  lands  shall  be  situated, 
or  in  any  county  to  which  the  county  in  which  such  lands 
shall  be  sitaate  is  attached  for  judicial  purposes :  •  *  ♦  The 
complaint  must  show  what  interest  or  estate  in  the  lands  in 
controversy  the  plaintiff  claims.  The  answer,  pleadings  and 
other  proceedings  shall  be  as  in  cases  in  chanceiy,  except 
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ihat  oral  testimony  may  be  introduced  upon  the  trial,  and 
the  evidence,  if  not  in  the  form  of  depositions,  shall  be  re- 
duced to  writing,  certified  by  the  judge  and  filed  with  the 
papers  in  the  cause." 

The  legal  title  to  the  town  site  was  by  U.  S.  government 
patent  conveyed  to  J.  W.  Dean,  county  and  probate  judge, 
'^  and  to  his  successors  and  assigns  "  in  trust  *'*•  for  the  several 
use  and  benefit  of  the  occupants  thereof."  At  the  time  of 
bringing  this  suit,  M.  6.  Miller  was  county  and  probate  judge 
and  held  the  lega^  title  in  trust  as  the  successor  of  the  grantee 
of  the  U.  S.  government. 

After  the  issues  were  made  up  the  case  was  referred  to  have 
the  testimony  taken  and  reported  to  the  court,  which  was 
done,  ^^  certified  by  the  judge  and  filed  with  the  papers  in  the 
case."  Upon  the  hearing  plaintiff  (appellee)  was  found  en- 
titled to  receive  a  deed  to  an  undivided  half  of  the  parcel  in 
controversy,  and  an  appeal  taken  from  such  finding. 

It  is  ably  contended  by  appellant  that  the  court  erred  in 
allowing  a  reference  and  in  treating  the  suit  as  one  in  chan- 
cery, insisting  that  by  sec.  1  of  the  Code  of  Civil  Procedure 
chancery  proceedings  were  abolished,  and  that  by  the  passage 
of  the  revised  and  amended  code  of  1887  the  statute  in  re- 
gard to  the  form  of  the  proceeding  under  the  "  Town  Site  " 
act  was  repealed ;  that  the  trial  should  have  been  to  a  jury. 
In  this  contention  two  or  three  important  facts  are  over- 
looked. First,  that  the  code  only  controls  the  form  of  the 
action,  the  pleadings,  not  the  nature  of  the  suit  and  the  man- 
ner of  its  determination — equity  is  not  abolished.  Second, 
the  ^^  Town  Site  "  act  is  a  special  statute.  The  section  of  the 
code  referred  to  was  enacted  in  1877  and  re-enacted  in  1887, 
hence,  was  the  law  prior  to  and  at  the  passage  of  the  '^  Town 
Site  "  act  of  1881.  It  is  a  well  settled  rule  that  general  stat- 
utes do  not  repeal  special  statutes  by  implication.  ^^  The  re- 
peal of  a  special  statute,  enacted  for  a  special  purpose,  must 
be  either  express,  or  the  manifestation  of  the  legislative  in- 
tent to  repeal  must  be  so  clear  as  to  be  equivalent  to  an  ex- 
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press  direction."      See  Sedg.  on  Stat.  &  Const.  Law,  96-101, 
and  notes. 

^  Generalia  9peeialihu»  mm  derogant "  is  a  legal  maxim. 
And  see  London  etc.  v.  Limehouse  Board  ete,^  3  Kay  &  John. 
128;  Thorpe  v.  Adams^  Law  Rep.,  6  C.  P.  125;  Burke  v. 
Jeffries^  20  Iowa,  145 ;   Crane  v,  Reeder^  22  Mich.  822. 

It  will  be  observed  that  as  far  as  form  of  pleadings  was 
concerned  there  was  a  compliance  with  the  code  provision, 
and  as  to  subsequent  proceedings,  they  were  required  to  be 
under  the  provisions  of  the  special  statutes ;  any  serious  de- 
partui'e  would  have  vitiated  them.  The  proceeding  appears 
to  have  strictly  followed  the  statutory  requirements.  The 
testimony  was  properly  taken,  "reduced  to  writing,"  *' cer- 
tified by  the  judge,"  etc.  No  error  was  committed  in  refus- 
ing a  jury  and  proceeding  to  a  decree! 

It  is  insisted  also  that  a  deed  to  appellant  made  by  Byron 
E.  Shear  vested  the  title  in  him  and  should  have  been  con- 
clusive of  the  controversy.  Mr.  Shear  was  a  commissioner 
appointed  by  the  municipal  authorities  of  the  town  to  admin- 
ister the  trust  and  make  conveyances.  The  invalidity  of 
such  attempted  conveyances  has  been  declared  by  the  su- 
preme court  in  Mayor  of  Aspen  v.  Aspen  Totvn  etc,  Co.n  10 
Colo.  191.,  and  in  Wfieeler  v.  Wade^  1  Colo.  Ap.  66,  and 
Webber  v.  Petty,  2  Colo.  Ap.  68.  It  was  held  that  the  legal 
title  being  in  the  county  and  probate  judge  and  his  success- 
ors by  the  patent  of  the  government,  Mr.  Shear  had  no  title ; 
hence,  could  pass  none. 

By  sec.  15  of  "  Town  Site  "  act  it  is  provided :  "  And  the 
person  or  peraons  who  shall  have  first  acquired  the  right  to 
the  possession  or  occupancy  of  such  lands,  either  in  person, 
or  by  agent,  servants  or  tenants,  or  those  claiming  under  him, 
her  or  them,  shall  be  deemed  to  have  the  prior  and  para- 
mount right  to  such  lands." 

The  evidence  clearly  establishes  the  equitable  right  of  ap- 
pellee to  the  property  claimed,  under  the  provisions  and  re- 
quirements of  the  statute.  The  claim  of  appellant  to  the 
property  is  not  such  as  to  very  strongly  appeal  to  the  con- 
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science  of  a  chancellor.  Letters  and  facts  put  in  evidence 
show  that  to  a  certain  date  the  title  of  appellee  was  recog- 
nized and  i-espected  by  appellant,  and  an  arrangement  made 
for  purchasing  it,  which  was  not  by  him  carried  out,  and  that 
then  an  attempt  was  made  to  secure  the  title  by  less  credit- 
able means.  While  in  proceedings  at  law,  such  facts  could 
not  control,  they  must  in  equity  be  given  proper  considera- 
tion and  influence. 

We  find  no  serious  error  in  the  record,  and  that  the  decree 
was  warranted  by  the  evidence,  and  should  be  affirmed. 

Affirmed. 


The  First  National  Bank  op  Denver,  Appellant,  v. 

Campbell,  Appellee. 

1.  Pbacticx. 

No  reUef  ought  to  be  granted  on  a  case  other  than  the  one  laid  by  the 
pleadings. 

2.  Svidkkce^Rbstjlting  Tbust. 

Parol  evidence  is  competent  to  prove  a  resulting  trust.  Such  a  trust 
must  result,  if  at  all,  at  the  instant  the  deed  is  taken,  and  the  legal 
title  vests  in  tlie  grantee. 

3.  Proof,  Quantum  of. 

Unquestionable  evidence  is  required  to  establish  a  resulting  trust. 
Whatever  is  essential  to  exhibit  the  equity  of  the  cestui  que  truBt 
must  appear  in  a  clear  and  unclouded  light. 

4.  Trust  dobs  not  result,  when. 

No  trust  can  ever  result  to  a  grantor  when  his  conveyance  is  made  for 
a  colorable,  illegal  or  fraudulent  purpose. 

6.  ATTACuiNa  Creditor,  Rights  of. 

A  creditor  who  causes  an  attachment  to  be  levied  on  real  estate,  with- 
out notice  of  an  unrecorded  deed  by  the  debtor,  is  entitled  to  all 
the  protection  afforded  an  innocent  purchaser  for  value. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

In  1878  Albert  J.  Johnson,  Tipton,  Obey  and  Porterfield 
discovered  and  located  the  ^^  Sierra  Nevada  "  lode.     Johnson 
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became  the  owner  of  a  quarter  interest  in  the  claim.  This 
interest  remained  in  Johnson  until  the  6th  of  August,  1883, 
when  he  deeded  it  to  Peter  Campbell,  William's  brother. 
This  deed  was  procured  to  be  executed  by  William  Campbell 
to  deprive  the  federal  court  of  its  juiisdiction  of  a  pending 
litigation  with  the  iron  mine.  According  to  his  testimony 
the  deed  was  without  consideration.  On  the  1st  of  Septem- 
ber, 1884,  Peter  Campbell,  by  William  Campbell  his  attorney 
in  fact,  re-deeded  the  property  to  Johnson,  to  whom,  on  the 
15th  of  March,  1885,  the  government  issued  its  patent. 
Johnson  held  the  title  until  the  7th  of  December,  1885,  when 
he  executed  a  deed  of  this  interest  to  William  L.  Campbell, 
which  was  not  recorded  until  the  18th  of  September,  1886, 
nine  days  after  the  levy  of  the  attachment  in  this  suit. 

February  23,  1883,  Johnson  made  his  promissory  note  to 
the  order  of  the  First  National  Bank  of  Denver  for  $9,442.10, 
payable  on  demand  at  that  bank  with  interest  from  date. 
On  the  3d  of  September,  1886,  the  bank  brought  suit  against 
Johnson,  and  in  aid  of  it  sued  out  an  attachment  which  was 
levied  on  the  "  Sierra  Nevada "  lode,  in  California  mining 
district.  Lake  county.  Subsequent  to  the  institution  of  the 
suit  Johnson  died  and  his  administrator  was  substituted,  and 
the  widow  and  heir  at  law  was  made  a  party.  In  1888,  Wil- 
liam L.  Campbell  the  administrator  and  the  appellee  in  the 
present  suit  intervened,  claiming  title  to  the  interests  which 
had  been  seized  under  the  writ. 

Messrs.  Wolcott  and  Vailb,  and  Mr.  C.  J.  Hughes,  for 
appellant. 

Messrs.  Patterson  &  Thomas  and  Mr.  Charles  Hart- 
ZELL,  for  appellee. 

BissELL,  J.,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

The  whole  controversy  is  as  to  the  priority  of  the  lien  ob- 
tained by  the  writ  of  attachment  over  the  unrecorded  deed 
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made  by  Johnson  to  Campbell-.  To  clearly  understand  the 
case  a  somewhat  full  reference  must  be  made  to  the  testimony. 
There  is  a  great  discrepancy  between  the  allegations  of  the 
petition  of  intervention,  the  evidence  of  the  intei-venor,  and 
the  findings  of  the  court.  According  to  the  petition  "  it  was 
expressly  agreed  between  the  said  Albert  Johnson  and  the 
petitioner  at  and  before  the  time  of  the  location  of  such  claim 
that  the  interest  in  the  said  mining  claims  should  be  located 
in  the  name  of  Albert  Johnson,  but  was  and  should  be  the 
property  of  and  belonging  to  your  petitioner."  This  aver- 
ment was  not  supported  by  proof.  Mr.  Campbell's  testimony 
substantially  was :  '^  Johnson  was  my  agent  in  1879.  There 
were  no  written  terms  between  us.  There  were  no  verbal 
terms.  I  just  furnished  him  what  money  he  used,  and  he 
went  around  the  country  from  one  camp  to  another  as  my 
agent.  Q.  Were  you  to  take  all  he  got?  A.  There  was  no 
agreement  about  that ;  of  course  if  there  was  any  money  made 
I  expected  to  gi  ve  Albert  part  of  it ;  what  part  was  not  stated . 
It  was  to  come  to  me  first  and  I  was  to  make  the  division. 
There  was  no  understanding  between  us,  but  that  was  the 
way  we  did.  It  is  probable  he  was  active  around  the  prop- 
erty at  the  time  of  its  location.  Q.  Did  you  know  he  took 
it  in  his  own  name  ?  A.  Yes,  sir.  Q.  Was  it  at  your  request? 
A.  I  don't  know  as  it  was.  I  told  him  I  did  not  want  any- 
thing in  my  name."  Campbell  testified  that  he  substantially 
paid  all  the  expenses  of  the  location  and  development  of  the 
property,  including  the  purchase  price  paid  to  the  govern- 
ment. He  states,  however,  that  Johnson  may  have  paid  a 
few  dollars,  but  nothing  of  any  account.  Whatever  may  be 
the  fact  concerning  the  advancement  of  money  to  Johnson, 
it  is  not  shown  by  Campbell's  testimony,  or  by  any  other, 
that  the  money  was  devoted  to  the  purposes  for  which  it  A^as 
supplied.  In  answer  to  a  question  by  the  court  this  appears : 
*^  Let  me  ask  you  a  question  right  there,  General  Campbell. 
In  the  payment  of  this  money  for  the  patenting  of  the  loca- 
tion, for  the  development,  the  assessment  and  the  location, 
did  you  pay  the  money  yourself  to  the  parties  to  whom  it  was 
Vol.  11—18 
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due  and  payable  on  account  of  the  work,  the  assessment  and 
expenses,  or  did  you  give  it  to  your  partner  Mr.  Johnson,  the 
defendant,  to  be  paid,  and  was  it  paid  through  his  hands  ?  " 
A.  "  Well,  I  think  partly  one  way  and  partly  the  other." 
The  court :  "  In  other  words,  did  you  yourself  deal  with  the 
men  who  did  the  prospecting  work,  did  you  deal  with  the 
lawyer  and  others  who  incurred  the  expenses  of  the  litiga- 
tion, yourself?"  A.  "I  dealt  altogether  with  the  lawyers; 
paid  them  entirely,  and  in  the  other  instances,  sometimes  I 
paid  them,  and  sometimes  I  gave  him  the  money  to  pay." 
Campbell  testified  that  they  had  a  good  many  deals  together 
and  that  from  one  of  them  there  was  in  1880  a  profit  realized 
of  upwards  of  $80,000,  of  which  Johnson  got  50  per  cent. 
He  conceded  that  there  was  no  sort  of  an  agreement  between 
hira  and  Johnson  as  to  what  Johnson  should  receive  for  what 
he  did,  but  that  he  would  have  received  something  out  of 
any  profits  resulting  from  the  enterprise.  The  court  in  its 
findings  neither  adopts  the  averments  of  the  petition  nor  fol- 
lows the  only  witness  who  testified  on  the  subject.  The  court 
finds  that  Campbell  advanced  the  money  by  which  the  mine 
was  located  and  developed ;  and  that  the  location  was  made 
in  the  name  of  Johnson  "  at  the  suggestion  of  said  intervener." 
It  will  be  observed  that  these  two  findings  neither  make  the 
location  in  Johnson's  name  the  result  of  an  express  agree- 
ment between  Johnson  and  Campbell  prior  to  the  discovery, 
nor  does  it  make  the  location  by  Johnson  one  made  by  him 
as  a  representative  of  Campbell. 

The  conveyances  from  Johnson  to  Peter  Campbell,  from 
Peter  back  to  Johnson,  and  from  Johnson  to  William  Camp* 
bell  are  shown  by  William's  testimony  and  found  by  the 
court  to  have  been  voluntaiy  conveyances  without  any  con- 
sideration, and  made  with  the  knowledge  and  consent  of 
William  Campbell. 

The  court  finds  that  at  the  time  of  the  levy  of  the  writ  the 
bank,  which  is  the  appellant,  had  no  notice  whatever  of  the 
existence  or  the  execution  of  the  deed  from  Johnson  to 
William  Campbell ;  it  further  finds  that  the  bank  had  notice 
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that  the  intervenor,  William  Campbell,  had  or  claimed  to  have 
some  interest  in  the  mining  property,  ^^  and  had  the  means* 
and  opportunity  of  inquiring  of  the  intervenor  for  definite 
information  in  respect  thereto  before  making  the  said  levy.'' 
The  evidence  in  respect  to  the  notice  and  the  knowledge  is 
substantially  as  follows :  In  December,  1883,  William  Camp- 
bell sold  D.  H.  Moffat  the  ^^  Louisville  "  mining  claim,  situ- 
ate in  Lake  county.  It  was  shown  that  Mr.  Moffat  was  then 
the  president  of  the  First  National  bank  of  Denver,  the 
plaintiff  in  this  suit.  About  the  time  of  the  Louisville  sale 
Campbell  testifies  to  a  conversation  which  he  had  with  Moffat, 
wherein  he  tried  to  sell  him  his  interest  in  the  Sierra  Nevada 
lode.  As  he  puts  it :  ^*  Q.  Now  state  what  the  conversation 
with  reference  to  the  Sierra  Nevada  interest  was  between 
yourself  and  Mr.  Moffat.  A.  Well  it  was  some  little  time 
after  that  I  went  to  Mr.  Moffat  and  tried  to  sell  him  my 
quarter  interest  in  the  Sierra  Nevada  mine.  Q.  How  long 
after?  A.  Well,  I  cannot  tell  you  exactly,  I  talked  with 
him  two  or  three  times  about  it  and  wanted  to  sell  it  to  him. 
Q.  At  or  about  that  time  I  will  ask  you  if  you  had  a  conver- 
sation with  Mr.  Moffat  or  with  Mr.  Chaffee  in  Mr.  Moffat's 
presence  concerning  this  Nevada  claim?  A.  No.  I  had  a 
conversation  with  him  previous  to  that.  Q.  How  long  pre- 
vious? A.  I  think  the  conversation  with  Mr.  Chaffee  at  which 
Mr.  Moffat  was  pi*esent  happened  in  the  latter  part  of  1885. 
Q.  Where  was  it?  A.  It  was  in  Mr.  Chaffee's  and  Mr.  Mof- 
fat's room  in  Denver."  In  regard  to  the  latter  conversation 
it  may  be  stated  that  it  was  one  between  William  Campbell 
and  Mr.  Chaffee  during  negotiations  between  them  for  a  lease 
on  the  property,  and  that  Moffat's  knowledge,  if  any,  came 
from  overhearing  the  conversation  which  transpired  in  a  room 
then  occupied  by  all  the  parties.  The  dealings,  whatever 
they  were  which  Campbell  had  with  Moffat,  were  with  him 
individually,  and  if  anything,  were  offers  to  sell  his  interest 
in  the  Sierra  Nevada  mine,  and  nothing  whatever  was  said 
in  any  of  the  conversations  as  to  the  status'  of  the  title,  or 
the  name  in  which  it  stood.    The  only  other  evidence  on  the 
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subject  of  notice  to  the  bank  waft  that  given  by  Peter  Camp- 
bell, the  brother  of  the  intervenor,  who  testifies  that  in  the 
latter  part  of  1883,  while  the  Louisville  negotiations  were 
pending,  he  asked  Moffat  if  he  was  going  to  buy  Will's  inter- 
est in  the  Sierra  Nevada  mine.  Peter  states  that  in  the  course 
of  that  conversation  he  told  Moffat  that  Johnson  had  no 
interest  in  it,  and  that  William  owned  a  quarter  of  the  prop- 
erty. This  seems  to  have  been  a  casual  conversation,  and  it 
was  not  had  in  the  transaction  of  any  business  in  which  the 
bank  had  any  interest,  and  seems  not  to  have  occurred  dur- 
ing the  pendency  of  any  negotiations  with  reference  to  the 
disposition  of  the  Sierra  Nevada  claim,  or  any  part  of  it 
There  was  no  other  evidence  on  the  subject  of  notice  material 
to  that  inquiry. 

To  establish  William  Campbell's  interest  in  the  claim  it 
was  necessary  for  him  to  prove  the  payment  of  the  money  to 
Johnson  for  the  location  and  development  of  the  property. 
An  agreement  between  William  Campbell  and  Johnson  with 
reference  to  the  location  of  the  Sierra  Nevada  mine  was  never 
proven.  There  was  no  evidence  as  to  the  exact  terms  of  any 
contract  between  Johnson  and  Campbell  made  before  the 
location  of  the  mine.  Campbell  states  Johnson  was  his  agent, 
going  about  from  one  camp  to  another ;  but  the  provisions  of 
the  agency  are  not  given,  nor  is  it  settled  by  Campbell's  tes- 
timony what  it  was.  To  establish  his  title  to  the  interest 
levied  on,  he  gives  evidence  that  he  advanced  all  the  money 
which  Johnson  used  from  1878  up  to  1880,  and  that  he  sub- 
stantially paid  all  the  expenses  of  working  the  Sierra  Nevada. 
Johnson  does  not  appear  to  have  been  exclusively  occupied 
as  Campbell's  agent.  He  was  interested  with  and  for  other 
parties,  and  at  various  times  was  shown  to  have  been  in  pos- 
session of  considerable  money.  According  to  Johnson's  own 
statements  which  were  proven  by  the  intervenor,  the  interest 
in  the  Sierra  Nevada  mine  which  he  had  located  was  not  the 
sole  property  of  Campbell,  but  was  jointly  owned  by  both 
those  parties.  The  payments  which  were  made  prior  to  1882 
are  not  clearly  established.    It  was  undoubtedly  proven  by 
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Mr.  Campbell  that  he  furnished  Johnson  money  when  he  went 
to  Leadville,  and  furnished  him  money  from  time  to  time 
thereafter  during  the  time  the  work  was  going  on  at  the  lo- 
cation. It  was  not  cleai'ly  shown  that  the  money  which  he 
gave  Johnson  went  into  the  property.  What  disposition 
Johnson  may  have  made  of  the  funds  furnished  him  by  Camp- 
bell is  largely  a  matter  of  conjecture. 

The  court  below  held  that  the  deed  by  Johnson  to  Camp- 
bell was  a  valid  conveyance,  and  that  when  the  bank  levied 
its  writ  it  might  have  learned  from  the  intervener  the  situa- 
tion of  the  title  and  that  therefore  it  was  chargeable  with 
notice  of  the  unrecorded  deed  and  took  nothing  by  the  levy. 
The  attachment  was  dissolved  and  judgment  was  entered  in 
favor  of  the  intervenor. 

This  somewhat  complex  history  clearly  outlines  the  three 
propositions  which  must  be  considered  and  determined. 

First :  What  title  was  acquired  by  Albert  Johnson  when 
he  located  the  ^^  Sierra  Nevada "  lode,  and  was  his  title  af- 
fected by  any  trust  or  equitable  right  in  favor  of  the  inter- 
venor Campbell. 

Second :  If  it  be  demonstrated  or  conceded,  ex  gratia^  that 
Johnson  held  the  interest  charged  with  an  equitable  obliga- 
tion in  favor  of  Campbell,  was  it  discharged  of  the  relation 
as  to  the  attaching  creditor  by  the  subsequent  acts  of  trans- 
fer between  Johnson,  Peter  Campbell  and  William,  his 
brother. 

Third :  Was  the  bank  legally  chargeable  with  notice  of 
the  unrecorded  deed  from  Johnson  to  William  Campbell,  or, 
if  without  notice,  was  it  possessed  of  information  which 
would  have  led  to  knowledge  if  due  credit  had  been  given  it. 

The  Sierra  Nevada  mine  was  located  in  September,  1879, 
by  Obey,  Tipton  and  Johnson.  The  location  certificate  ap- 
pears to  have  been  filed  on  the  10th  of  September,  and  to 
have  been  followed  by  sundry  conveyances  between  the  vari- 
ous locators  whereby  Johnson's  ultimate  interest  in  the  prop- 
erty according  to  the  record  was  one  fourth.  These  are  the 
only  facts  concerning  the  title  which  can  be  said  to  be  free 
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from  obscurity.  No  evidence  was  offered  tending  to  show 
the  circumstances  of  the  performance  of  the  work  antecedent 
to  the  location,  nor  in  what  manner,  and  by  what  persons, 
the  subsequent  development  was  done.  It  is  certain  that 
the  intervener  was  not  present  at  the  location,  and  that  he 
had  nothing  whatever  to  do  with  the  supervision  of  the  sub- 
sequent work.  The  locators.  Obey,  Tipton  and  Johnson 
were  present  and  attended  to  all  these  matters  for  several 
years.  These  proofs  would  place  an  unincumbered  title  to 
a  one  fouith  interest  in  the  claim  in  Albert  Johnson.  The 
important  inquiry  is  whether  he  held  the  title  for  the  ben- 
efit of  William  L.  Campbell  and  charged  with  a  tinist  in  his 
favor  which  the  law  would  enforce  as  against  these  attaching 
creditors. 

The  equitable  interest  which  the  intervenor  relies  on  to 
support  his  title  against  the  attachment  cannot  be  upheld. 
In  whatever  aspect  the  case  is  viewed  it  lacks  some  of  the 
essential  elements  which  must  always  be  present  to  support 
such  a  claim. 

The  averments  of  the  bill  respecting  the  agency  are  wholly 
unsupported  by  the  proofs,  and  the  evidence  will  not  uphold 
the  theory  of  a  resulting  trust.  The  intervenor  is  neces- 
sarily thrown  back  upon  his  rights  under  the  unrecorded 
deed  from  Johnson.  His  claim  under  that  deed  is  wholly 
dependent  on  the  law  of  notice,  and  on  what  the  testimony 
discloses  to  that  point.  A  very  slight  reference  to  the  al- 
legations of  the  pleading  filed  by  Campbell  and  to  the  proofs 
he  offered  will  serve  to  show  the  complete  departure  in  the 
supporting  testimony  from  the  case  as  laid.  It  was  charged 
that  whatever  Johnson  did  was  under  the  express  agreement 
between  Johnson  and  Campbell  that  the  interest  ^^  in  the 
mining  claim  should  be  located  in  the  name  of  Albert  J. 
Johnson,  but  was  and  should  be  the  property  of  and  belong- 
ing to  your  petitioner."  No  other  significance  can  be  given 
to  this  averment  than  what  must  always  attach  to  an  allega- 
tion of  an  express  contract.  It  is  indifferent  whether  the 
agreement  rest  in  parol,  or  is  preserved  in  apt  writings  which 
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express  Uie  conceded  terms  of  the  convcDtion.  In  either 
event  a  definite,  determinate,  firxed  and  proyable  contract 
mnst  be  understood  as  the  expression  of  the  plea.  When 
the  case  is  presented  on  the  trial,  it  transpires  that  there 
was  no  agreement  of  any  sort.  Campbell  testifies  that  he 
famished  money  before,  after,  and  during  the  time  when,  as 
he  says,  ^^  Johnson  was  his  agent.''  These  statements  that 
Johnson  was  an  agent  cannot  be  taken  to  define  the  relation 
held  by  Johnson  the  locator.  Whether  one  is  the  agent  of 
another  cannot  be  made  to  depend  on  the  naked  declarations 
of  a  principal  that  the  other  sustained  to  him  that  relation. 
It  is  a  legal  deduction  to  be  drawn  from  competent  proof  of 
facts  warranting  the  legal  inference.  It  is  clear  from  this 
short  statement  and  the  evidence  before  recited  that  the  plea 
was  not  sustained  by  the  case.  On  well  settled  rules  of 
practice  no  relief  ought  to  have  been  granted  on  a  case  other 
than  the  one  laid :  Ford  v.  Loomis  et  aL^  88  Mich.  121. 

If  a  complete  departure  from  such  a  well  settled  rule 
ought  to  be  permitted  when  a  judgment  has  been  entered 
which  is  in  complete  and  evident  harmony  with  the  rights 
and  equities  of  the  parties,  the  present  case  furnishes  no 
foundation  which  warrants  the  deviation.  There  was  no  ex- 
press contract  between  Johnson  and  Campbell  out  of  which 
a  trust  could  spring,  and  by  which  it  was  competently  proved. 
None  can  be  said  to  result  from  the  relation  which  Johnson 
and  Campbell  held  to  each  other,  and  from  what  was  done 
by  both  or  either. 

The  notion  of  an  express  trust  which  our  statute  requires 
to  be  evidenced  and  proved  by  a  writing  can  be  discarded. 
What  comes  under  the  well  recognized  and  established  idea 
of  a  resulting  trust  is  alone  to  be  considered.  The  statute 
has  been  so  often  evaded  by  judicial  construction  that  this 
doctiine  must  be  taken  as  incorporated  into  the  enactment. 
Nothing  is  left  save  to  require  that  what  may  be  called  the 
judicial  requisites  be  present  in  all  their  exactness  and  to 
their  fuU  decided  extent. 

The  familiar  illustration  of  the  purchase  of  property  for 
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the  benefit,  and  with  the  money  of  one,  while  the  convey- 
ance of  the  legal  estate  is  taken  in  the  name  of  another,  fur- 
nishes the  supposed  precedent  for  the  present  recovery.  In 
such  a  case  a  ti*ust  is  said  to  arise  by  operation  of  law,  and 
the  result  is  to  vest  the  estate  in  the  pai*ty  in  whose  favor 
the  trust  is  implied.  The  principle  is  that  the  estate  is  held 
to  belong  to  him  whose  money  paid  for  it.  Since  the  nomi- 
nal grantee  parted  with  none  of  the  consideration  and  in- 
curred no  liability  concerning  it,  he  is,  as  has  been  well  said, 
^*  looked  upon  and  in  truth  is  the  mei*e  conduit,  pipe  or  chan* 
nel  through  which  the  estate  and  the  title  and  interest  in  it 
pass  from  the  grantor  to  the  real  purchaser  who  pays,  the 
consideration  for  it."  These  trusts  do  not  come  within  the 
prohibition  of  that  statute  which  declares  that  trusts  con- 
cerning lands  shall  not  be  created  unless  by  an  instilment 
in  writing  executed  according  to  the  statutory  restrictions. 
Parol  evidence  to  prove  the  facts  from  which  such  a  trust 
will  be  implied  is  clearly  admissible.  Notwithstanding  this 
rule  it  is  equally  well  settled  that  there  are  many  limitations 
to  the  doctrine.  It  is  not  universally  true  that  when  the 
money  of  one  has  gone  into  the  pui-chase  of  an  estate,  a  trust, 
enforcible  against  him  who  has  taken  the  conveyance  of  the 
legal  title  to  himself,  will  arise,  or  can  be  decreed  to  exist. 
One  thoroughly  recognized  limitation  is,  ^^that  the  trust 
must  result,  if  at  all,  at  the  instant  the. deed  is  taken,  and 
the  legal  title  vests  in  the  grantee.  No  oral  agreements 
and  no  payments,  before  or  after  the  title  is  taken,  will  create 
a  resulting  trust,  unless  the  transaction  is  such  at  the 
moment  the  title  passes  that  a  trust  will  result  from  the 
transaction  itself."  A  like  limitation  is  to  be  found  in  the 
character  of  the  proof  requisite  to  the  establishment  of  the 
trust.  Courts  are  very  exacting  in  the  requirement  of  un- 
questionable evidence  to  establish  a  resulting  trust.  What- 
ever is  essential  to  exhibit  the  equity  of  the  cestui  que  tru$t 
must  appear  in  a  clear  and  unclouded  light.  The  money 
used  must  be  demonstrated  to  have  been  the  money  of  the 
party  claiming  the  title.    It  must  have  been  bis  at  the  very 
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time  of  the  purchase,  and  must  have  been  used  for  that  ex- 
press object.  Its  identity  must  be  traceable.  Perry  on 
Trusts,  vol.  1,  §  183,  et  seq. ;  CHbson  v.  Footer  40  Miss.  788 ; 
TJhompsan'a  App.<i  22  Pa.  State,  16 ;  Dvdley  v.  Bachelder^  58 
Me.  403;  White  v.  Carpenter^  2  Paige's  Chancery,  217; 
Livermore  v,  Aldrichf  5  Cush.  481 ;  Tunnard  v,  Idttell^  23  N. 
J.  Eq.  264 ;  Fickett  v.  Durham^  109  Mass.  419 ;  Baker  v.  Vivr 
ing,  80  Me.  121. 

Tested  by  these  rules  the  case  now  under  consideration 
cannot  be  brought  within  the  doctrines  of  resulting  trusts, 
and  on  that  theory  the  intervener  must  fail.  No  part  of  the 
proofs  essential  to  the  creation  of  such  an  equitable  right 
comes  up  to  the  standard  fixed  by  all  the  authorities.  If  the 
agency  contended  for  be  conceded,  the  recovery  may  not 
be  upheld.  There  was  no  evidence  that  the  agent  put  his 
principal's  money  into  the  location  at  the  time  the  mining 
title  accrued,  nor  that  any  of  it  went  into  the  work  which 
preceded  the  location  and  formed  the  basis  of  the  title.  This 
is  a  sirhe  qua  nan — the  trust  must  arise  at  the  time  the  title 
is  transferred.  It  is  not  enough  that  long  before,  and  for  a 
definite  named  period,  the  agent  had  no  funds  save  what  the 
int^ervenor  furnished.  An  agreement  afterwards  to  locate, 
and  hold  for  the  leaner,  will  not  do.  The  money  which  gets 
the  title  must  then  have  come  from  the  claimant.  It  must 
be  traced  into  the  propeity  and  its  identity  be  certain  in  the 
changed  form.  There  was  no  evidence  which  even  tended 
to  prove  that  what  located  the  claim,  provided  for  the  dis- 
covery work  and  antedated  the  title,  was  the  money  of  the 
intervener.  That  all  subsequent  expenses  were  traceable  to 
him  is  not  of  any  moment.  It  neither  aids  nor  retaixls  his 
recovery.  Proof  of  it  was  inadmissible  unless  in  some  way 
it  was  so  connected  with  the  prerequisite  payments  as  to 
tend  to  substantiate  that  branch  of  the  case.  .Genei*al  evi- 
dence that  the  claimant  furnished  the  purchase  money ;  that 
the  purchaser  was  impecunious ;  that  so  far  as  the  claimant 
knows  the  purchaser  had  no  funds  save  what  he  was  furnish- 
ed by  the  cestui  qae  trust  does  not  fulfill  the  requirements  as 
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to  the  clear,  definite,  certain  application  of  the  cestui  qu£  trusts 
money  to  the  acquirement  of  the  legal  title  resting  in  the 
trustee.  There  was  no  attempt  to  show  what  amount  of 
money  was  advanced  to  Johnson  at  the  date  of  the  com- 
mencement of  the  discovery  work,  what  was  given  him  from 
that  time  to  the  filing  of  the  certificate  of  location,  or  the 
completion  of  the  title  by  the  finding  of  mineral,  nor  what 
were  the  disbursements  incident  to  these  things.  It  is  thus 
impossible  by  inference,  or  argument,  to  find  the  necessary 
proof  as  to  the  application  of  the  intervener's  money  to  the 
procurement  of  the  title.  It  would  violate  well  settled  prin- 
ciples, from  which  there  has  never  been  a  well  considered 
deviation,  to  hold  that  under  the  law  of  trusts  an  equitable 
right  inured  to  the  intervener  Campbell. 

The  subsequent  transactions  between  the  various  parties 
prevent  the  application  of  the  law  of  trusts  to  support  the 
deci*ee.  Johnson  held  the  title  to  one  fourth  of  the  Sierra  Ne- 
vada lode  from  the  time  of  its  location,  September  8, 1879, 
to  the  date  of  his  transfer  to  Peter  Campbell,  August  6, 1888. 
Whatever  may  be  the  entire  history  of  this  transfer,  or  the 
motives  on  Johnson's  part  which  led  him  to  execute  the 
deed,  it  is  sufficient  for  the  purposes  of  the  present  inquiry 
to  state  the  intervener's  story  and  contention  concerning  it. 
It  was  executed  at  his  request.  He  is  thus  bound  by  what- 
ever legal  consequences  may  attach  to  it,  if  he  then  had  an 
equitable  right  to  the  property.  The  deed  was  a  voluntary 
conveyance.  At  its  date  there  was  a  litigation  in  prospect 
with  the  Iron  Mining  Company,  an  owner  of  the  adjacent 
property.  The  deed  was  made  solely  with  reference  to  the 
probable  suits  with  that  company.  The  transfer  was  to 
avoid  the  possible  jurisdiction  of  the  federal  courts  which 
would  attach  under  the  law  if  the  title  were  either  in  John- 
son, or  the  cestui  que  trusty  William  L.  Campbell.  Peter 
was  a  resident  of  the  District  of  Columbia,  and  any  suit  be- 
tween the  Iron  Mining  Company  and  the  thus  ostensible 
owner  of  the  Sierra  Nevada  could  not  be  brought  within  the 
federal  jurisdiction.     The  effect  of  the  transfer  was  to  ren- 
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der  an  existing  statute  inoperative,  and  was,  as  being  with- 
out consideration,  an  imposition  and  fraud  upon  the  statute. 
While  it  is  doubtless  true  that  the  deed  would  have  been  in- 
operative for  the  purpose  for  which  it  was  intended,  if  the 
facts  had  been  learned,  it  is  enough  to  deprive  the  intervenor 
of  his  right  to  enforce  the  trust  had  it  been  otherwise  suffi- 
ciently proven. 

An  equally  insuperable  difficulty  springs  from  the  later 
deed  from  Peter  back  to  Johnson.  The  title  remained  in 
Peter  to  September  18, 1884.  He  then  became  embarrass- 
ed. To  prevent  his  creditors  from  reaching  the  title  which 
was  in  him,  the  property  was  re-deeded  by  William,  under  a 
power  of  attorney  which  he  held  from  Peter,  back  to  John- 
son. If  Peter  took  the  property  discharged  of  the  trust  with 
which  it  was  burdened  in  Johnson's  hands,  Johnson  retook 
the  title  unincumbered  by  the  obligation.  He  took  it  unem- 
barrassed by  the  equity,  whether  or  not  this  be  true,  and  no 
trust  arose  at  the  time  of  the  conveyance.  No  money  of  the 
interveners  then  passed,  for  it  was  a  voluntary  conveyance. 
By  William's  consent  it  was  conveyed  to  Peter,  who  took  it 
discharged  of  its  obligation,  and  when  it  passed  to  Johnson 
it  was  equally  free.  Besides,  since  William  presumably  per- 
mitted Peter  to  claim  credit  on  the  faith  of  his  ownership 
the  property  might  be  subject  to  Peter's  debts,  and  to  trans- 
fer it  to  Johnson  to  avoid  the  rights  of  Peter's  creditors,  which 
was  the  declared  purpose  of  that  pai-ticular  transfer,  would, 
under  all  the  cases,  relieve  the  title  of  any  trust  which  Wil- 
liam could  enforce  in  a  court  of  equity.  No  trust  can  ever 
result  to  a  grantor  when  his  conveyance  is  made  for  a  col- 
orable, illegal  or  fraudulent  purpose.  Perry  on  Trusts,  vol. 
1,  §  166 ;  MUer  v.  Davis,  50  Mo.  572 ;  IXpton  v.  Powell,  2 
Caldwell,  19 ;   OwneB  v.  Owne%,  23  N.  J.  Eq.  60. 

This  disposes  of  all  the  questions  needful  to  be  considered, 
save  what  arises  on  a  consideration  of  the  rights  of  William 
L.  Campbell  as  the  holder  of  his  unrecorded  deed  from  John- 
son, dated  December  7, 1885,  and  recorded  some  ten  days 
later  than  the  levy  of  the  writ  under  which  the  bank  claims. 
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The  status  of  the  attaching  creditor  and  of  the  holder  of 
the  unrecorded  deed  under  the  statute  on  conveyances  has 
been  settled.  The  whole  question  was  reviewed  and  the 
proper  construction  of  the  statute  determined  in  McMurtrie 
V,  Middell^  9  Colo.  497.  According  to  that  authority  the 
bank  was  entitled  to  all  the  protection  afforded  an  innocent 
purchaser  for  value,  and  if  it  was  without  notice  of  the  deed, 
that  instrument,  and  the  holder  of  the  title  under  it,  must  be 
subject  to  the  claim  of  the  attaching  creditor.  The  bank  had 
no  notice  of  the  deed.  This  could  be  easily  demonstrated 
by  a  very  slight  review  of  the  testimony.  It  will  become 
apparent  from  the  subsequent  discussion,  when  the  means  of 
knowledge  and  the  notice  which  it  is  Contended  legally  fol- 
lows the  opportunity,  comes  to  be  considered.  It  is  enough 
to  say  that  on  the  question  of  actual  notice  the  finding  is 
against  the  intervener.  The  fifth  finding  of  fact  incorpo- 
rated into  the  decree  expressly  states  that  the  bank  ^^  had 
no  notice  whatever  of  the  existence  nor  of  the  execution  and 
delivery  of  the  deed  '*  at  the  time  of  the  levy.  This  is  con- 
clusive on  the  matter,  for  it  is  most  amply  sustained  by  the 
testimony.  Nothing  was  ever  said  to  any  officer  of  the 
bank  conceniing  the  deed  from  Johnson  to  Campbell.  It 
leaves  the  discussion  to  proceed  on  the  matter  of  the  means 
of  knowledge,  and  of  the  sort  of  notice  which  it  is  contended 
the  bank  had.  The  court  found  that  the  bank  ^^  had  notice 
that  the  intervener  had,  or  claimed  to  have,  some  interest  in 
said  mining  property  so  levied  on,  and  had  the  means  of  inr 
quiring  of  the  intervenor  for  definite  information  "  respecting 
it  before  making  the  levy.  There  are  two  difficulties  beset- 
ting this  proposition.  The  first  is,  that  what  is  contended  to 
be  notice  to  put  the  bank  on  inquiry  is  not,  in  the  law,  notice 
at  all ;  and  the  second  is,  that  the  finding  is  wholly  unsupported 
by  proof  warranting  it.  The  court  might  be  less  assertive  in 
attacking  this  finding  on  the  theory  that  ordinarily  the  con- 
clusions of  the  trial  court  are  held  binding  on  an  appellate 
tribunal,  but  since  in  any  event  the  insufficiency  of  the  notice 
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must  be  held  fatal  to  the  decree,  there  need  be  no  hesitancy 
in  upsetting  what  the  court  did  find  on  that  subject. 

There  has  for  many  years  been  a  great  deal  of  diversity 
among  the  courts  in  determining  the  effect  of  notice  to  an 
agent,  and  deciding  when  the  principal  will  be  bound  by 
the  knowledge  acquired  or  possessed  by  his  representative. 
There  ought  to  be  a  marked  difference  in  the  adequacy  of 
the  information  to  put  a  purchaser  on  inquir}',  and  the  suffi- 
ciency of  that  which  will  charge  an  attaching  creditor  with 
notice  and  be  held  to  bind  him.  Investigation  always  pre- 
ceded the  purchase,  and  none  the  levy.  The  situation  of  the 
present  controversy  does  not  require  us  to  put  the  case  on 
this  ground.  It  is  less  liable  to  criticism,  and  beyond  dispute 
in  this  state  if  it  is  rested  on  this  ground ;  the  only  notice  or 
knowledge  proven  is  that  communicated  to  the  plaintiff^s 
agent,  or  officer,  and  it  was  not  shown  to  be  present  to  the 
agent's  mind  at  the  time  of  the  levy,  and  the  circumstances 
were  not  such  as  to  bring  it  presumptively  within  his  recol- 
lection at  the  time  of  the  transaction.  The  broader  cases 
which  hold  that  the  information  must  come  to  the  agent  at 
the  time  of  the  particular  transaction,  as  in  Smseman  v.  Chi" 
rard^  M.  B.  ^  X.  A%8ociati<m^  81  Pa.  St.  256,  have  much  in 
reason  and  principle  to  commend  them.  But  the  rule  first 
indicated  is  comprehensive  enough  to  be  decisive  of  this  case, 
and  has  received  the  sanction  of  our  own  supreme  court. 
Armstrong  v.  Abbott^  11  Colo.  220 ;  T/ie  Distilled  Spirits^  11 
Wall.  856. 

The  deed  of  Johnson  to  Campbell  was  dated  December  1, 
1885.  The  levy  was  in  September,  1886.  The  notice  which 
it  is  contended  was  possessed  by  the  bank  was  obtained  by 
D.  H.  Moffat,  its  president,  from  sundry  conversations  with 
William  L.  and  Peter,  his  bi-other.  The  accuracy  of  their 
recollection  maybe  conceded  and  still  the  case  is  not  brought 
within  the  principle.  The  first  statement  about  the  matter 
was  made  at  the  time  of  the  sale  of  the  ^^  Louisville "  to 
Moffat  in  December,  1888 ;  the  next  was  about  the  same  time 
and  seems,  as  narrated,  to  have  been  a  detailed  notice  by 
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Peter,  as  to  Johnson's  title  in  a  casual  conversation  about 
the  ^*'  Louisville  "  trade.  The  only  other  pretense  of  notice 
was  in  a  conversation  between  Jerome  B.  Chaffee  and  Wil- 
liam L.  Campbell  about  a  lease  on  the  Sierra  Nevada,  when 
Moffat  was  in  the  room  where  the  conversation  happened. 
He  took  no  part  in  it,  was  not  concerned  in  the  transaction, 
and  is  only  said  to  have  heard  because  he  was  in  the  room 
when  it  happened.  To  charge  the  bank  with  knowledge 
obtained  by  its  president  while  transacting  his  private  busi- 
ness, months  and  even  years  before  the  deed  was  in  existence 
which  conveyed  the  only  title  to  which  the  levy  could  be 
subordinated,  is  to  carry  the  doctrine  beyond  the  reason  or 
the  declaration  of  any  known  decision.  Under  Loi-d  Haitl- 
wicke's  rule,  and  that  followed  by  the  courts  of  this  country 
generally,  as  Mr.  Justice  Bradley  stated  it  to  be  in  the  Dis- 
tilled Spirits  case,  the  evidence  would  be  incompetent  and 
inadmissible.  According  to  the  rule  laid  down  in  the  Dis- 
tilled Spirits  case  it  cannot  be  adjudged  that  the  bank  was 
bound  by  what  had  been  told  its  president  in  another  trans- 
action in  which  the  bank  had  no  concern.  What  was 
communicated  to  Moffat  was  evidently  neighborly,  casual 
information  concerning  his  friend's  affairs,  which  was  moi'e 
liable  to  slip  from  his  recollection  in  twenty-four  hours  than  it 
was  to  remain  for  thirty-six  months  and  be  operative  to  the 
prejudice  of  a  financial  institution  of  which  he  happened  to 
be  the  head.  Less  weight  can  be  given  to  what  occurred  in 
1885  in  Mr.  Chaffee's  room  than  even  to  this.  Moffat  was 
in  no  sense  a  parly  to  the  conversation.  It  is  not  shown  that 
he  heard  it.  It  is  only  as  an  inference  from  his  presence  that 
the  testimony  can  be  said  to  charge  him  with  the  information 
conveyed  by  the  talk.  Such  an  inference  cannot  be  elevated 
to  the  dignity  of  proof  of  notice  sufficient  to  affect  property 
rights.  There  was  neither  notice,  nor  anything  which  in  the 
law  can  be  held  to  lay  on  the  bank  the  duty  of  inquiry.  The 
rights  of  the  attaching  creditor  must  be  adjudged  superior  to 
those  of  Campbell  under  his  unrecorded  conveyance,  and  the 
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decree  adjudging  the  title  to  be  in  him  free  from  the  lien  of 
the  levy  is  erroneous. 

There  are  other  errors  assigned  and  argued  which  would 
require  consideration  if  the  case  had  not  been  reversed  on 
these  principal  grounds.  It  was  clearly  error  to  permit  the 
intervener  to  introduce  his  books  of  account  relating  to  trans- 
actions long  subsequent  to  the  time  when  the  trust  was 
claimed  to  have  been  created,  and  which  in  no  manner  tended 
to  support  the  intervenor's  contention  respecting  the  title. 
The  declarations  of  Johnson  concerning  the  title  after  the 
mine  had  been  located,  though  they  strongly  tended  to  sup- 
port the  theory  that  he  had  an  interest  which,  if  shown,  would 
cast  on  the  intervenor  the  burden  of  proving  what  aliquot 
part  he  had  paid  for,  were  clearly  inadmissible  as  testimony 
for  the  claimant.  Further  expression  of  the  basis  of  these 
conclusions  is  wholly  unnecessary,  since  the  errors  are  not 
likely  to  re-occur  on  the  succeeding  trial. 

For  the  reasons  expressed,  this  cause  is  reversed  and  re- 
manded for  a  new  trial  in  conformity  with  this  opinion. 

Beversed. 


-*<««^*4> 


60MEB,  Plaintiff  in  Ebbob,  v.  McPheb  et  al.,  Defend- 
ants IN  Error. 

1.  CoirrsA.CT8— Past  Pebformance — RBCOUPMEmr. 

A  contract  providing  for  the  delivery  of  1,500,000  feet  of  lumber  to 
be  delivered  in  lots,  monthly,  and  to  be  paid  for  as  received,  is  sev- 
erable, and  failure  to  deliver  all  the  lumber  specified  in  the  con- 
tract will  not  preclude  a  recovery  for  the  amount  actually  delivered, 
but  any  damage  resulting  from  such  failure  or  occasioned  by  the 
breach  may  be  set  ofi  or  recouped. 

2.  Same — Sevebable. 

It  is  not  the  multiplicity  of  items  in  a  contract  which  determines  its 
severable  or  non-severable  character,  but  its  object. 

Errwr  to  the  Superior  Court  of  the  City  of  Denver. 
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This  is  a  suit  brought  upon  a  contract  for  the  recovery  of 
certain  moneys  claimed  to  be  due  for  lumber  alleged  to  have 
been  delivered  to  the  defendants,  McPhee  &  McGinnity. 

The  cause  was  tried  to  the  court  without  a  jury  and  re- 
sulted in  a  judgment  of  nonsuit  against  plaintiff. 

The  complaint  sets  out  the  following  agreement : 

"  Denver,  Colo.,  Oct.  18,  '87. 

^^  This  agreement  made  and  entered  into  this  18th  day  of 
October,  1887,  between  M.  C.  Jackson,  of  Pine,  Colorado, 
party  of  the  first  part,  and  McPhee  &  McGinnity,  Denver, 
Colorado,  parties  of  the  second  part,  witnesseth, 

"  Party  of  the  first  part  agrees  to  furnish  out  of  the  first 
lumber  manufactured  after  this  date,  delivered  on  cars  at 
Pine  Grove,  Colo.,  1,500,000  feet  of  good  merchantable,  sound 
lumber,  yellow  pine  or  red  spruce,  said  lumber  to  include 
any  lengths  or  dimensions  from  twelve  feet  to  twenty-four 
feet,  inclusive,  such  as  may  be  ordered.  In  case  parties  of 
the  second  part  do  not  want  lumber  shipped,  party  of  the 
first  part  agrees  to  pile  same  at  switch  in  good  condition,  all 
so  piled  shall  be  received  on  the  first  of  each  month. 

"In  consideration  of  the  foregoing  McPhee  and  McGinnity 
ag^ee  to  pay  on  the  10th  of  each  month  for  all  lumber  de- 
livered at  switch  or  on  cars  the  month  previous  at  the  mte 
of  $18  per  M.  for  common,  and  $15  per  M.  for  flooring. 

(Seal)        M.  C.  Jackson, 
(Seal)        McPhee  &  McGinnity." 

And  it  is  alleged  that  under  and  in  pursuance  of  the  terms 
of  the  agreement  he  delivered  a  certain  amount  of  lumber  to 
the  defendants  between  October  20, 1887,  and  November  10, 
1887,  which  was  accepted  and  received  by  the  defendants ; 
that  the  total  price  and  value  of  the  lumber  furnished  and 
delivered  as  agreed  upon  was  $1,955,  of  which  amount  plain- 
tiff avers  the  sum  of  $1,000  had  been  paid,  leaving  a  balance 
due  of  $955.  And  that  the  said  M.  C.  Jackson  assigned, 
sold  and  transferred  the  claim  herein  sued  upon  to  the  plain- 
tiff. 

To  the  complaint  several  defenses  are  interposed. 
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1st  A  general  denial. 

2d.  A  specific  denial  that  the  lumber  had  been  famished 
in  pursuance  of  the  terms  of  the  agreement  and  that  the 
quantity  of  lumber  claimed  to  have  been  delivered  had  never 
been  delivered,  and  that  the  value  of  the  lumber  was  of  the 
amount  of  $1,955. 

Sd.  That  under  and  by  virtue  of  the  contract  set  out  in 
the  complaint,  M.  C.  Jackson  had  contracted  to  furnish  and 
deliver  to  the  defendants  1,500,000  feet  of  lumber ;  that  the 
same  roust  be  cut  and  delivered  by  him  on  board  the  cars  at 
Pine  Grove,  Colorado,  out  of  the  first  lumber  manufactured 
by  him  after  the  date  of  the  ag^reeqient.  That  he  did  not 
complete  the  agreement,  but  that  under  and  by  virtue  of 
the  terms  of  the  contract,  Jackson  did  ship  and  deliver  to 
defendants  certain  lumber  between  the  dates  in  the  contract, 
October  18,  and  November  10, 1887,  which  was  fully  paid 
for  under  the  terms  of  the  contract. 

4th.  That  they  had  been  garnisheed  by  the  creditors  of 
Jackson  and  had  paid  an  indebtedness  to  the  amount  of 
1305.65. 

5th.  That  by  reason  of  the  failure  of  Jackson  to  fulfill  the 
terms  of  the  contract  they  had  been  damaged  in  the  sum  of 
81,500,  for  which  sum  they  claim  an  offset  against  the 
amount  sued  for  by  the  plaintiff. 

Replication  was  filed  to  the  various  defenses,  putting  in 
issue  all  of  the  new  matter  therein  set  up. 

Upon  the  trial  plaintiff  introduced  testimony  to  maintain 
the  issues  on  his  part : 

Fii'st — To  establish  the  assignment  of  the  claim. 

Second — That  by  the  books  of  defendants  it  appeared  that 
between  the  19th  day  of  October,  1887,  and  the  11th  day  of 
November  of  same  year,  Jackson  had  furnished  and  deliver- 
ed to  the  defendants  on  cars  at  Pine  Grove,  under  the  con- 
tract in  said  complaint  set  out,  139,940  feet  of  lumber ;  and 
that  defendants  received  the  same  and  credited  said  Jackson 
with  its  value  under  the  contract. 

Defendants  moved  for  a  nonsuit  on  the  ground  that  the 
Vol.  11—19 
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evidence  failed  to  show  that  Jackson  had  completed  his 
contract,  or  any  cause  why  he  had  not  completed  the  con- 
tract.    The  court  sustained  the  motion. 

The  only  controveray  in  this  case  is  whether  or  not  the 
court  erred  in  sustaining  the  motion. 

Mr.  J.  W.  HoBKEB,  for  plaintiff  in  error. 

Messra.  Patterson  &  Thomas  and  Mr.  Chablbs  Hart- 
ZELL,  for  defendants  in  error. 

Richmond,  P.  J.,  after  stating  the  facts,  delivered  the 
opinion  of  the  court 

The  record  shows  that  there  was  a  certain  amount  of 
money  due  from  the  defendants  to  the  plaintiff  for  lumber 
furnished  by  Jackson,  received  by  defendants,  and  retained 
by  them.  We  are  aware  that  there  is  a  conflict  of  authorities 
relative  to  the  exact  question  presented  for  our  consideration 
in  this  case,  and  that  for  the  first  time  this  court  is  arraying 
itself  upon  one  side  of  the  controversy. 

The  contract  set  out  and  sued  upon  provides  that  Jackson 
is  to  deliver  1,500,000  feet  of  good  merchantable,  sound  lum- 
ber, yellow  pine  or  spruce,  to  include  any  lengths  or  dimen- 
sions from  twelve  to  twenty-four  feet  inclusive  %ueh  as  rnay 
he  ordered.  In  case  defendants  do  not  want  the  lumber 
shipped  then  the  plaintiff  was  to  pile  the  same  at  the  switch 
in  good  condition  and  all  so  piled  should  be  received  on  the 
first  of  each  month.  And  on  the  10th  of  each  and  every 
month  all  lumber  delivered  at  the  switch  or  on  the  cars  the 
previous  month  was  to  be  paid  for  at  the  rate  of  $13.00 
per  thousand  and  $15.00  per  thousand  for  flooring. 

Let  us  briefly  analyze  this  contract.  By  its  terms  the 
plaintiff  was  to  furnish  out  of  first  lumber  manufactured 
after  the  date  of  the  agreement  to  the  defendants  1,500,000 
feet  of  the  kind  specified  in  lengths  and  dimensions  as  the 
defendants  might  order. 
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The  lumber  was  not  to  be  shipped  unless  the  defendant 
so  directed.  But  if  furnished  according  to  the  lengths  and 
dimensions  directed  by  the  defendants,  then  without  order  it 
was  to  be  piled  at  the  switch  on  the  line  of  the  railroad  and 
to  be  paid  for  on  the  10th  of  each  and  every  month. 

The  query  is:  Is  this  a  severable  or  an  entire  contract? 
We  are  fully  aware  of  the  fact  that  the  appellate  courts  of 
New  York  and  Ohio  have  aiTayed  themselves  upon  the  neg- 
ative side  of  this  proposition.  But  our  investigations  lead 
us  to  believe  that  the  majority  of  the  state  courts  as  well  as 
the  better  reasoning  support  the  affirmative  of  the  propo- 
sition. If  any  doubt  exists  in  our  mind,  it  is  the  result  of 
the  conflict  of  authority. 

In  Bichards  et  aL  v,  Shaw^  67  111.  222,  this  rule  is  laid 
down :  "  It  is  a  rule,  supported  by  a  very  respectable  weight 
of  modern  authority,  that,  if  the  vendee  of  a  specific  quantity 
of  goods  sold  under  an  entire  contract  receive  a  part  thereof, 
and  retain  it  after  the  vendor  has  refused  to  deliver  the  res- 
idue, this  is  a  severance  of  the  entirety  of  the  contract,  and 
the  vendee  becomes  liable  to  the  vendor  for  the  price  of  such 
part.  But  he  may  reduce  the  vendor's  claim  by  showing 
that  he  has  sustained  damage  by  the  vendor's  failure  to  ful- 
fil his  contract."  The  court  further  remarks  that,  "  Although 
this  rule  may  be  a  relaxation  of  the  earlier  and  more  gener- 
ally received  doctrine,  that  the  entire  performance,  on  the 
part  of  the  vendor,  of  such  a  contract  as  the  one  in  question, 
is  a  condition  precedent  to  the  payment  of  price,  and  the 
maintenance  of  an  action  for  its  recovery,  the  rule  seems  to 
be  a  fair  and  just  one,  and  we  are  disposed  to  give  it  our 
acquiescence." 

In  2  Parsons  on  Contracts,  page  617,  the  author,  after 
a  review  of  the  English  authorities,  announces  the  follow- 
ing principle :  "  If  the  part  to  be  performed  by  one  party 
consists  of  several  distinct  items,  and  the  price  to  be  paid 
by  the  other  is  apportioned  to  each  item  to  be  performed, 
pr  is  left  to  be  implied  by  law,  such  a  contract  will  generally 
be  held  to  be  severable."  *  •♦  But  if  the  consideration  to 
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be  paid  is  not  an  entirety  the  contract  will  be  held  to  be  en- 
tire, although  the  subject  of  the  contract  may  consist  of  sev- 
eral distinct  and  wholly  independent  items.  This  doctrine 
has  been  approved  in  many  cases  and  we  conceive  it  to  be 
the  correct  pi^sentation  of  the  law.  It  is  not  the  multiplicity 
of  items  in  a  contract  which  determines  its  severable  or  non- 
sevei-able  character,  but  it  is  its  object.  It  has  repeatedly 
been  held  as  will  hereafter  appear  in  this  opinion,  that  the 
effect  of  a  breach  of  a  severable  contract  may  be  set  oflP  by 
the  defendant  and  deducted  from  the  damages  recovered,  as 
such  breach  would  manifestly  give  the  defendant  a  right  to 
sue.  In  other  words,  as  laid  down  in  Bowker  v,  Hoyt  et  aL^ 
18  Pick.  555 :  "  If  the  vendee  of  a  specific  quantity  of  goods 
sold  under  an  entire  contract,  receive  a  part  thereof,  and  re- 
tain it  after  the  vendor  has  refused  to  deliver  the  residue, 
this  is  a  severance  of  the  entirety  of  the  contract,  and  he  be- 
comes liable  to  the  vendor  for  the  price  of  such  part ;  but 
he  may  reduce  the  vendor's  claim  by  showing  that  he  has 
sustained  damage  by  the  vendor's  failure  to  fulfill  his  con- 
tract." 

This  doctrine  is  supported  in  Booth  v.  Tj/son^  15  Vt.  516 ; 
Cole  V,  Swanston  et  cd.^  1  Cal.  51 ;  JSvansv.  C.R.  L  R.  B.  Oo.^ 
26  111.  189. 

It  may  be  said  that  this  is  different  from  preventing  a 
party  from  recovering  at  all  for  work  already  done,  or  which 
he  has  offered  to  do  under  contract,  but  no  one  is  injui^ed  by 
the  rule  last  recited.  The  whole  intent  and  purpose  of  the 
law  as  announced  by  the  various  courts  upon  this  subject 
and  in  favor  of  the  affirmative  side  of  the  proposition,  is  to 
do  exact  justice  between  the  parties,  and,  if  the  loss  occa- 
sioned by  the  partial  failure  can  be  recouped  by  the  defend- 
ant there  can  be  no  conceivable  i^ason  for  allowing  him  to 
escape  the  performance  of  his  part  of  the  contract  in  paying 
for  lumber  actually  delivered,  received  and  retained. 

In  Tipton  v.  Feitner^  20  N.  Y.  423,  Judge  Denio,  in  de- 
livering the  opinion  of  tlie  court,  said :  ^^  The  position,  that 
one  who  has  violated  a  contract  on  his  own  part,  cannot  re- 
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cover  for  the  breach  of  any  of  his  stipulations  by  the  other 
party,  cannot  be  sustained."  He  then  distinguishes  cases 
where  the  consideration  is  evidently  entire  in  the  mind  of 
the  parly,  and  says :  *^  The  law  no  doubt  intended  to  dis- 
courage people  from  breaking  their  engagements,  but  this  is 
not  generally  accomplished  by  visiting  them  with  a  penalty 
beyond  the  damages  sustained  by  the  party  injured." 

Here  is  a  contract  to  deliver  a  certain  number  of  feet  of 
lumber.  The  exact  amount  to  be  delivered  during  each  and 
every  month,  and  to  be  paid  for  as  delivered,  is  not  mentioned, 
but  that  a  certain  amount  has  been  delivered  and  received 
and  retained  by  the  defendants  is  evident  from  the  record 
as  at  present  before  us,  for  which  the  parties  defendant  say, 
we  decline  to  pay  because  the  contract  was  an  entirety  and 
an  action  for  breach  would  not  lie  on  the  part  of  plaintiff 
unless  he  shall  show  a  full  and  complete  performance  of  his 
contract,  to  wit :  The  delivery  of  the  1,500,000  feet  of  lum- 
ber. To  thus  contend  is  to  say  that  under  the  contract  the 
defendants  were  under  no  obligation  to  pay  monthly  for  one 
foot  of  lumber  delivered  at  any  time  under  the  terms  of  the 
contract  until  there  had  been  a  complete  fulfillment  of  the 
contittct  by  Jackson.  This  we  think  would  be  leaving  the 
contract  entirely  one-sided  and  placing  it  in  the  power  of  tlie 
defendants  to  say,  Firat.  You  have  not  delivered  the  lumber 
of  the  dimensions  oi*dered  by  us,  either  at  the  switch  or  upon 
the  cars,  and  if  you  have  delivered  the  lumber  so  ordered  by 
us,  you  have  not  delivered  the  entire  amount  of  lumber,  to 
wit :  1,500,000  feet,  and  notwithstanding  that  we  have  not 
paid  you  monthly  as  per  our  contract  for  the  lumber  that 
you  have  delivered  and  we  have  received  and  now  retain 
and  use,  we  still  say  you  cannot  recover. 

We  cannot  subscribe  to  such  a  theory.  It  is  a  familiar 
principle  of  law  that  rescissions  will  not  be  allowed  of  the 
whole  contract  except  where  the  breach  goes  to  the  entire 
consideration. 

Here  was  an  agreement  where  there  were  to  be  succes- 
sive deliveries,  sepanitely  and  independently  paid  for,  which 
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agreement  it  seems  to  us  was  complete  in  itself,  and  what- 
ever damage  such  breach  does  cause  the  injured  party  must 
of  course  be  compensated  for,  and  that  is  in  our  judgment 
all  that  he  can  reasonably  ask.  Contractors  will  not  willfully 
neglect  to  carry  out  their  contracts. 

The  case  of  Morgan  et  aL  v.  McKee^  77  Pa.  St.  228,  was 
one  where  the  defendant  bought  4000  barrels  of  oil  from 
plaintiff,  and  eight  similar  papers  of  same  date  were  executed 
by  them,  each  for  the  delivery  of  500  barrels  on  the  last  day 
of  consecutive  months,  payment  to  be  made  on  each  delivery. 
It  was  held  not  to  be  an  entire  contract.  And  Justice  Wil- 
liams, in  delivering  the  opinion  says :  ^^  It  was  proposed  to 
show  that  the  contract  was  entire,  when  by  its  very  terms, 
as  set  out  in  the  offer,  it  was  severable  as  respects  its  per- 
formance by  both  parties.  The  petroleum  bought  by  the  de- 
fendants was  not  to  be  delivered  at  one  time  for  a  single  and 
entire  consideration,  to  be  paid  when  the  deliveiy  was  com- 
plete, but  it  was  deliverable  monthly  by  the  plaintiff  in  speci- 
fied quantities,  and  the  consideration  was  apportioned  and 
payable  as  each  delivery  was  made.  The  contract  there- 
fore was  ill  its  very  nature  severable,  and  no  understanding 
or  agreement  of  the  parties  could  render  it  entire  so  long  as 
its  provisions  remained  unchanged.  If  it  had  been  entire 
and  not  severable,  each  monthly  delivery  for  which  it  stipu- 
lated could  not  have  been  made,  as  it  was,  in  the  papers  exe- 
cuted by  the  parties,  the  subject  of  a  distinct  agreement,  as 
complete  in  itself  as  if  it  had  been  a  separate  and  independent 
bargain.  If  the  defendants  sustained  a  heavy  loss,  as  al- 
leged, on  each  of  the  four  lots  of  petroleum  delivered  by  the 
plaintiff,  it  did  not  absolve  them  from  their  obligation  to  ac- 
cept and  pay  for  the  I'esidue,  if  tendered  according  to  the 
terms  of  the  contract ;  nor  did  the  plaintiff's  failure  to  make 
one  of  the  deliveries  operate  per  8e  as  a  dissolution  of  the 
contract  and  put  an  end  to  the  rights  and  obligations  of  the 
parties  under  it.  Doubtless  it  gave  the  defendants  the  right 
to  recoup  or  set  off  any  damages  occasioned  by  the  breach, 
but  none  were  offered  to  be  shown." 
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We  think  that  the  plaintiff  was  entitled  to  recover  for  the 
full  amount  of  lumber  delivered  by  Jackson  to  the  defend- 
ants and  unpaid  for,  and  that  the  defendants  are  entitled  to 
set  off  against  the  claim  for  which  judgment  is  sought  any 
damage  they  may  have  incurred  by  reason  of  the  failure  of 
Jackson  to  fulfill  his  contract. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

lieversed. 


BuNO  BT  AL.,  Appellants,  v.  Gabriel,  Appellee. 

1.  Settlement — ^Due  Bill — Pboof. 

Where,  in  seeking  to  defeat  recovery  of  the  amount  of  a  due  bill  given 
in  a  settlement,  defendants  failed  to  state  or  plead  that  what  they 
proposed  to  prove  was  not  known  and  fully  understood  by  them  at 
the  time  of  settlement  and  delivery  of  the  bill,  such  proof  is  prop- 
erly rejected. 

8.  Due  Bill — Defense 

To  warrant  the  admission  of  such  testimony  defendants  must  interpose 
the  defense  of  a  breach  of  contract,  and  show,  or  offer  to  show,  that 
the  due  bill  was  executed  by  them  upon  a  misrepresentation  of  facts, 
against  which  they  were  not  in  position  to  guard  themselves. 

Appeal  from  the  County  Court  of  Arapahoe  County. 
Mr.  C.  M.  Bice,  for  appellants. 
Mr.  S.  M.  MoROAN,  for  appellee. 
Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

October  15, 1890,  O.  Buno  &  Son,  appellants  herein,  en- 
tered into  a  contract  with  George  M.  Gabriel,  appellee,  and 
one  Perdew  in  words  and  figures  as  follows : 

"  Grant,  Park  Co.,  Colo. 

**  Khotv  all  men  by  these  presents :  Whereas,  O.  Buno  &  Son 
do  this  15th  day  of  October  1890,  lease  and  deliver  into  the 
possession  of  George  Gabriel  and  Robert  Perdew  one  saw 
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mill  for  the  manufacture  of  lumber ;  also  three  horses  and 
two  mules  and  carts,  sleds,  and  all  tools  necessary  to  manu- 
facture said  lumber  at  mill ;  also  blacksmith  shop  and  tools 
thereunto.  Said  lumber  to  be  delivered  in  yard  at  said  mill, 
for  which  said  O.  Buno  &  Son  do  agree  to  pay  said  Geo. 
Gabriel  and  Robt.  Perdew  five  dollars  and  seventy-five  cents 
per  thousand  feet.  Said  Geo.  Gabriel  and  Robt.  Perdew  do 
also  agree  to  furnish  dinner  for  each  of  said  Buno  &  Son's 
lumber  haulers  at  mill;  said  Buno.&  Son  do  also  agree  to 
haul  and  deliver  at  mUl  all  freight  and  supplies  for  said  Geo. 
Gabriel  and  Robt.  Perdew  as  pay  for  said  dimier.  Said  Geo. 
Gabriel  and  Robt.  Perdew  do  also  agree  to  do  such  of  said 
O.  Buno  &  Son's  work  in  blacksmithing  and  repairing  as  is 
within  their  ability  at  said  shop.  Said  O.  Buno  &  Son  also 
agree  to  furnish  all  necessary  supplies  for  said  blacksmith 
shop. 

'*  Said  Geo.  Grabriel  and  Robt.  Perdew  do  also  agree  to  use 
due  care  and  caution  with  said  property.  Said  property  to 
be  delivered  to  said  O.  Buno  &  Son  April  15, 1891. 

O.  Buno  &  Son, 
Per  W.  Buno. 
George  M.  Gabriel, 
R.  L.  Perdew. 

Witnesses : 

C.  O.  Dbline, 
P.  Rutherford." 

Thereafter  they  had  a  settlement  which  resulted  in  the 
execution  and  delivery  of  a  due  bill  to  Gabriel  for  the  sum 
of  two  hundred  dollars  and  ninety-six  cents,  which  due  bill 
was  the  basis  of  this  action. 

Proceedings  were  originally  instituted  before  a  justice  of 
the  peace  where  judgment  was  rendered  for  plaintiff.  Ap- 
peal was  taken  to  the  county  court  and  upon  trial  resulted 
in  a  judgment  in  the  same  sum,  for  plaintiff,  to  reverse  which 
this  appeal  is  prosecuted. 

During  the  progress  of  the  trial  appellants  sought  to 
prove  that  Gabriel  had  neglected  to  comply  with  the  pro- 
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visions  of  the  contract,  but  in  their  offer  they  failed  to  state 
that  all  the  matters  and  things  which  they  proposed  to  prove 
in  order  to  defeat  recovery  were  not  known  and  fully  under- 
stood by  them  at  the  time  the  settlement  was  made  and  the 
due  bill  executed  and  delivered.  This  proof  was  excluded 
and  we  think  properly  so.  Defendants  also  offered  to  prove 
that  in  the  course  of  their  business  with  the  plaintiff  he  had 
constructed  a  certain  road  for  which  he  charged  the  sum  of 
$140,  and  that  said  road  did  not  cost  to  exceed  the  sum  of 
$80.00.     This  offer  of  proof  was  excluded. 

All  that  the  defendants  offered  to  prove  would  not  con- 
stitute a  defense  to  plaintiff's  right  of  recovery.  It  is  said 
that  Gabriel  put  in  a  claim  of  $140  for  building  the  road, 
and  represented  that  he  had  built  the  road  of  certain  dimen- 
sions and  of  certain  length,  and  that  it  cost  him  much  time, 
labor  and  expense,  for  which  he  was  allowed  $140 ;  that 
Buno  relying  on  this  representation  allowed  him  the  sum  of 
$140,  but  that  upon  examination  Buno  found  that  the  rep- 
resentations were  entirely  false ;  that  the  whole  expense 
and  labor  for  building  the  road  did  not  amount  to  more  than 
$30.00.  This  may  be  true  and  still  the  plaintiff  be  entitled  to 
recover,  as  the  estimate  of  the  defendants  of  its  probable 
cost  could  not  in  any  sense  be  allowed  to  establish  the  com- 
pensation which  Gabriel  was  really  entitled  to  recover  for 
his  time,  services,  and  expenditures  in  its  construction.  The 
abstract  is  very  meager  and  wholly  insufficient  to  permit  of 
our  considering  the  matters  urged  upon  our  attention  upon 
oral  argument. 

It  occurs  to  us  that  in  order  to  have  warranted  the  court 
in  admitting  the  testimony  the  defendants  were  obligat.ed  to 
interpose  the  defense  of  a  breach  of  contract  and  to^show 
affirmatively,  or  offer  to  show,  that  the  due  bill  was  exe- 
cuted by  the  defendants  upon  a  misrepresentation  of  facts 
and  against  which  they  were  not  in  a  position  to  guard  them- 
selves. 

No  error  appearing  in  the  record  warranting  a  reversal 
the  judgment  must  be  affirmed. 
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HiLLSBUBG,  Appellant,  v.  Habbisok,  Appellee. 

1.  Hbchanicb'  LncN. 

A  mechanic  who,  under  contract,  bestows  labor  apon  a  chattel  for  its 
improvement  is  entitled  to  retain  the  possession  thereof  until  he 
has  been  paid  for  his  services,  but  performance  of  the  contract  is 
essential  to  the  creation  of  the  lien  and  the  existence  of  the  right  of 
improvement. 

2.  Hechanio— Who  is. 

A  tailor  to  whom  cloth  has  been  delivered  to  be  made  into  garments  is 
a  mechanic. 

3.  Beplbviit— WHBir  rr  lies. 

Coats  made  by  defendant  of  cloth  furnished  by  plaintiif  for  that  purpose 
cannot  be  replevied  before  completion  of  the  garments,  where  the 
evidence  fails  to  show  that  the  defendant  violated  his  contract,  or 
that  plaintiff  paid  or  tendered  defendant's  wages. 

4.  Custom. 

If  there  was  a  custom  among  merchant  tailors  and  their  employees  re- 
quiring the  latter  to  return  garments  for  inspection  before  receiv- 
ing compensation  for  their  labor,  the  presumption  obtains  that  the 
contract  of  employment  was  entered  into  with  reference  to  it.  Such 
a  custom  is  reasonable  and  in  no  wise  interferes  with  the  lien  of  the 
mechanics. 

Appeal  from  the  County  Court  of  Arapahoe  County. 

Mr.  W.  W.  Cook,  for  appellant. 

Mr.  S.  S.  Abbott,  for  appellee. 

Bissrll,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  about  two  coats  and  the  right  of  a  tailor  to 
assert  a  lien  for  the  contract  price  of  making  them.  Ever 
since  the  representatives  of  the  craft  assembled  in  Tooley 
street,  the  deliberations  of  the  trade  have  attracted  world-wide 
attention,  and  the  solution  of  their  disputes  have  required 
the  application  and  settlement  of  the  gravest  and  most  com- 
plicated doctrines.     The  present  is  no  exception  to  the  gen- 
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eral  course  of  history.  The  peculiar  circumstances  and 
proven  facts  of  this  difficulty  seem  to  require  a  novel  appli- 
cation of  possibly  familiar  and  thoroughly  settled  rules  of  law, 
since  the  books  are  bari*en  of  exact  precedents  which  admit 
of  easy  adjustment  to  the  controversy.  One  monument  more 
will  not  add  to  the  luster  and  immortality  of  their  name,  but 
it  may  prove  a  "foot-print"  to  point  out  the  way  to  less 
fortunate  toilers  in  other  fields  of  labor.  The  litigation 
cannot  be  wholly  ended  by  this  decision.  The  recoixl  lacks 
the  fullness  of  testimony  essential  to  a  complete  determination 
of  their  differences,  for  the  case  was  not  tried  on  such  a  close 
perception  of  the  settled  law  of  the  lien  secured  to  the  me- 
chanic as  to  develop  everything  necessary  to  an  accurate 
asceitainment  of  the  rights  of  the  parties.  So  far  as  may  be, 
the  principles  by  which  the  claims  of  the  litigants  must  be 
ultimately  measured  will  be  set  down. 

Some  time  in  the  year  1891  Louis  Harrison,  the  appellee, 
was  a  merchant  tailor  doing  buisness  in  the  city  of  Denver. 
At  that  time  the  appellant  Hillsburg  was  a  tatlor  working 
at  his  trade  in  the  city  and  in  the  employ  of  the  merchant 
Harrison.  For  a  time  which  it  is  unimportant  to  state,  Hills- 
burg worked  in  the  shop  belonging  to  his  employer,  but 
when  the  present  trouble  arose  he  was  working  at  his  home 
on  materials  which  were  cut  and  furnished  him  to  turn  into 
complete  garments.  Whether  there  was  a  distinct  arrange- 
ment that  the  tailor  should  do  the  particular  work  over  which 
the  dispute  arose  at  his  house  it  is  unnecessary  to  deter- 
mine. It  is  sufficient  to  say  that  the  record  discloses  the 
fact  that  the  tailor  took  the  work  home  with  the  knowledge 
and  permission  of  the  employer.  He  took  two  coats ;  one 
an  overcoat  and  the  other  a  cutaway,  for  the  making  of  which 
he  was  to  receive  $26.00,  being  $12.00  for  the  one,  and  $14.00 
for  the  other.  It  was  not  shown  that  there  was  anything 
said  as  to  the  time  within  which  the  coats  should  be  finished, 
nor  was  there  any  proof  offei'ed  as  to  the  length  of  time  the 
tailor  kept  the  goods,  and  whether  it  was  a  reasonable  or 
an  unreasonable  period  for  him  to  occupy  in  making  them. 
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This  occasions  one  difficulty  in  deciding  the  case.  Some 
time  after  the  goods  were  taken  away  the  merchant  sent  one 
of  his  employees  to  the  house  after  the  garments,  but  the 
tailor  refused  to  deliver  them,  and  claimed  to  hold  them  for 
the  sum  that  would  be  due  him  when  the  coats  were  com- 
pleted. They  were  not  finished  when  they  were  sent  for, 
and  it  is  fairly  deducible  from  the  record  that  they  were 
unfinished  at  the  time  they  were  seized  under  the  wiit  of  re- 
plevin issued  in  the  present  suit.  The  employer  seems  to 
have  done  nothing  but  demand  the  goods.  He  made  no 
tender  of  the  value  of  the  labor  done,  but  assumed  that  he 
had  a  right  to  resume  possession  without  regard  to  the  claims 
of  the  workman.  The  merchant  offered  some  proof  which 
may  be  fairly  said  to  show  the  existence  of  an  universal 
custom  among  tailors  to  require  the  production  of  the  finished 
garment  at  the  store,  and  its  submission  to  the  cutter  or 
the  proprietor  to  determine  the  character  of  the  work,  and 
whether  the  performance  is  in  accoi*dance  with  the  contract. 
The  merchant  offered  proof  tending  to  show  that  the  gar- 
ments were  worth  $105,  $50.00,  and  $55.00,  respectively,  and 
that  by  reason  of  the  delay  in  supplying  the  garments  to  his 
customei-s  he  hsid  lost  the  sale  and  been  damaged  substan- 
tially in  their  total  value.  The  court  entered  judgment  giv- 
ing him  possession  and  assessing  his  damages  at  $50.00. 

It  is  impossible  on  this  record  to  determine  whether  the 
merchant  is  entitled  to  recover,  or  the  tailor  to  hold  the 
goods  until  the  contract  price  is  paid.  The  most  that  can 
be  done  is  to  hold  that  on  his  proofs  the  merchant  was 
not  entitled  to  judgment.  Some  of  tlie  questions  discussed 
by  counsel  are  unimportant  to  decide  in  the  view  which  the 
court  takes  of  the  law.  The  tailor  was  a  mechanic  and  en- 
titled to  hold  possession  of  the  garments  until  the  price  of 
the  labor  whicli  he  had  put  on  them  for  their  betterment  was 
paid  by  the  employer  if  he  fulfilled  his  conti-act.  This  was 
true  at  the  common  law  and  is  true  under  the  statute.  With 
respect  to  this  class  of  artisans  the  statute  is  but  declaratory 
of  the  common  law  save  as  to  the  machinery  which  it  pro- 
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Tides  for  the  enforcement  of  the  lien.  If  it  is  conceded  that 
the  mechanic  was  in  the  rightful  possession  of  the  goods 
under  a  contract  to  bestow  labor  on  them,  his  right  to  a  lien 
for  the  price  of  that  work  is  an  inevitable  deduction.  The 
only  trouble  is  that  at  the  time  the  suit  was  bix)ught  the  gar- 
ments were  not  finished.  This  fact  of  itself  would  not  de- 
stroy his  right  to  the  lien,  nor  his  right  to  maintain  the 
possession  essential  to  its  assertion  and  establishment,  pro- 
viding there  was  no  failure  to  perform  according  to  the  terms 
of  a  specific  agreement  between  the  parties,  or  a  failure  to 
do  the  work  within  a  time  which  was  reasonable  under  the 
circumstances.  Performance  of  the  contmct  is  undoubtedly 
essential  to  the  creation  of  a  lien  and  the  existence  of  the 
right  of  enforcement.  It  might  possibly  be  that  a  failure 
on  the  part  of  the  tailor  to  finish  the  garments  within  a  reason- 
able time  would  deprive  his  employer  of  the  sale  of  the  goods 
and  subject  him  to  great  damage.  It  would  not  then  be 
consistent  with  the  theory  on  which  the  right  of  lien  rests  to 
permit  the  artisan  to  hold  the  goods  and  compel  the  payment 
of  the  wages  which  ought  in  law  and  equity  to  become  due 
only  on  full  pei'formance.  There  would  be  neither  law  nor 
equity  in  compelling  the  employer  to  part  with  his  money 
in  order  to  gain  possession  of  that  which  he  owned,  and  force 
him  to  resort  to  a  fruitless  suit  against  the  mechanic  to  re- 
cover the  damages  which  he  had  sustained.  On  the  other 
hand  it  is  equally  ti'ue  that  the  merchant  cannot  maintain 
an  action  for  the  possession  of  the  property  without  estab- 
Ushing  one  of  thrae  things.  First,  he  may  maintain  the  suit 
provided  he  show  a  performance  of  the  conti-act  and  the  pay- 
ment of  the  amount  due  under  it.  Second,  the  same  result 
can  be  arrived  at  if  he  shows  a  tender  of  the  sum  found  on 
the  trial  to  be  due  to  the  artisan,  provided  he  keeps  his  ten- 
der good  under  the  law  by  bringing  his  money  into  court, 
even  though  the  artisan  may  wholly  refuse  to  take  it,  claim- 
ing some  other  sum ;  the  only  condition  being  that  if  the 
employer  relies  upon  the  tender  there  is  cast  upon  him  the 
duty  of  making  it  timely  and  sufficient.    Third,  assuming 
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all  other  proofs  to  be  sufficiently  made,  he  may  maintain  the 
action  if  he  show  a  failure  on  the  part  of  the  workman  to  da 
that  for  which  he  has  contracted.  It  was  not  possible  at  the 
common  law,  neither  is  it  under  the  statute,  for  the  work- 
man to  refuse  to  perform  his  contract  according  to  its  terms, 
and  insist  on  retaining  possession  in  the  enforcement  of  his 
claimed  lien  as  against  the  superior  right  of  the  owner  of 
the  goods.  No  such  rule  has  ever  been  established :  Hodg- 
don  V.  Waldran^  et  al,^  9  N.  H.  66 ;  Hilger  v.  Edwards^  6 
Nev.  84 ;  Munson  v.  Porter^  63  la.  453;  Bloom  v,  McQ-ehee^ 
38  Ark.  329 ;  Scarf e  v.  Morgan,  4  M.  &  W.  270 ;  Hall  v. 
Tittabawassee  Boom  Co.,  51  Mich.  877 ;  Jones  on  Lines,  vol. 
1,  §§  589-1025, 1029. 

The  employer  wholly  failed  to  bring  himself  within  the 
scope  of  any  one  of  the  three  rules  above  laid  down.  He 
neither  paid  the  bill,  made  any  tender,  nor  showed  any  fail- 
ure to  perform  according  to  the  terms  of  any  contract  which 
he  had  with  the  employee.  He  could  not  then  be  entitled 
to  a  judgment  giving  him  possession. 

The  employee  is  somewhat  similarly  circumstanced,  and 
he  is  not  entitled  to  an  affirmative  judgment,  declaring  that 
he  had  a  lien  which  he  might  maintain  as  against  the  em- 
ployer. This  comes  because  he  failed  to  show  that  he  had 
performed  his  contract,  or  that  the  time  within  which  the 
contract  might  be  performed  had  not  yet  elapsed.  Undoubt- 
edly under  the  evidence  judgment  should  have  gone  against 
the  plaintiff  and  left  the  tailor  in  possession,  since  his  origi- 
nal holding  was  rightful,  and  the  employer  failed  to  make 
the  proof  essential  to  sustain  the  right  of  possession  in  him. 

It  has  been  quite  strongly  urged  in  the  brie&  that  the 
court  erred  in  admitting  proof  of  the  custom  prevalent 
among  merchant  tailors  and  their  employees,  to  require 
workmen  to  return  garments  for  inspection  before  they  re- 
ceive compensation  for  their  labor.  It  is  insisted  that  that 
custom  destroys  the  common  law  and  statutory  right  of  lien 
which  mechanics  have  who  do  work  on  personal  property 
which  is  rightfully  in  their  possession.     The  force  of  the 
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contention  is  not  apparent.  If  the  custom  is  an  universal 
one,  as  it  seems  to  be  according  to  the  evidence,  the  contract 
was  presumably  entered  into*  with  reference  to  it.  It  in  no- 
wise interferes  with  the  lien  of  the  mechanic,  or  prevents 
the  assertion  of  his  rights,  and  is  but  a  reasonable  regulation 
permitting  the  employer  to  inspect  the  work  to  see  if  the 
performance  is  according  to  the  contract  before  he  parts 
with  the  price  of  it.  To  produce  the  work  in  the  shop  for 
the  inspection  of  either  the  cutter  or  the  proprietor  would 
in  nowise  affect  the  lien  or  the  employee's  right  to  it,  for 
there  would  be  no  such  unconditional  surrender  of  posses- 
sion as  would  be  necessary  to  destroy  the  lienor's  rights.  If 
the  employee  was  wrongfully  refused  the  right  to  resume 
his, possession  after  the  inspection,  in  case  the  employer  in- 
sisted the  work  was  not  according  to  contract,  he  would  not 
be  remediless,  but  his  right  of  possession  would  be  amply 
protected  in  a  proper  action  therefor. 

Doubtless  upon  the  succeeding  trial  the  facts  which  are 
essential  to  a  complete  determination  of  this  controversy 
will  be  brought  before  the  court  which  will  be  able  to  render 
the  proper  judgment  m  the  light  of  the  principles  herein  laid 
down. 

For  the  error  committed  in  the  entry  of  the  judgment  this 
case  will  be  reversed  and  remanded  for  a  new  trial  in  con- 
formity with  this  opinion. 

Jteversed 


Hendebsok,  Plaintipf  in  Ebbob,  v.  Glynn,  Defendant 

IN  Ebbob. 
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1.  Pbactice— Title  to  Office — Mandamxtb. 

When  a  penon  is  in  actual  possession  of  an  office,  under  election  or 
commission,  and  exercising  its  duties  under  color  of  right,  his  title 
to  the  office  cannot  be  tried  or  tested  on  mandamus. 

2.  Salabt  Payable  to  de  Facto  Officeb. 

Payment  to  a  de  facto  officer  while  he  is  holding  the  office  and  dis- 


804  Henderson  v.  Glynn.  [April  T., 

charging  its  duties,  is  a  defense  to  an  action  brought  by  the  dejure 
officer  to  recover  the  same  salary. 

3.  Salaby — De  Facto  Offices  entitled  to. 

One  who  holds  a  judicial  office  under  a  certificate  of  election  issued  by 
the  secretary  of  state  can  maintain  mandamus  against  the  state 
auditor  to  compel  the  payment  of  the  salary  incident  to  the  office, 
notwithstanding  the  fact  that  his  election  is  contested  in  a  pending 
action. 

Error  to  the  District  Court  of  Arapahoe  County, 

These  proceedings  were  instituted  in  the  court  below  by 
James  Glynn  against  John  M.  Henderson,  state  auditor,  to 
compel  the  payment  of  the  plaintiff's  salary  as  district  judge, 
an  oflSce  to  which  he  claimed  to  have  been  elected,  and  the 
duties  of  which  he  was  discharging.  He  obtained  judgment, 
and  the  defendant  sued- out  a  writ  of  error.  The  facts  are 
fully  stated  in  the  opinion  of  the  court. 

Mr.  H.  B.  Johnson,  for  plaintiff  in  error. 

Mr.  H.  RiDDELL,  for  defendant  in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Proceeding  by  mandamus  to  compel  payment  of  salary  of 
defendant  in  error,  as  district  judge  of  the  thirteenth  judi- 
cial district.  At  the  general  election  of  1891  defendant  in 
error  and  one  Charles  L.  Allen  were  candidates  for  the  office. 
Upon  the  2d  day  of  December  following,  the  state  board  of 
canvassers  met  at  the  capitol,  and  the  votes  of  the  judicial 
district  were  canvassed,  defendant  declared  to  have  been 
elected,  and  the  certificate  of  his  election  duly  issued  by  the 
secretaiy  of  state.  The  defendant  qualified  and  entered 
upon  the  discharge  of  the  duties  of  such  office,  and  has 
since  been,  and  still  is,  in  possession  of  the  office,  and  in  dis- 
charge of  his  duties.  Charles  L.  Allen,  the  opposing  candi- 
date, claiming  that  the  defendant  was  not  legally  elected  to 
the  place,  and  that  he  was,  instituted  proceedings  to  contest 
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the  title,  to  the  ofiBce.  Such  proceedings  are  now  pending 
and  undetermined  in  the  supreme  court.  Such  contest  hav- 
ing been  instituted  and  undetermined,  plaintiff  in  error  re- 
fused to  draw  warrants  for  the  payment  of  the  salary  of  the 
defendant.  Application  was  made  to  the  district  court  for 
a  writ  of  mandamus  to  compel  the  payment.  As  a  defense 
to  the  application,  the  respondent  set  up  the  existing  contest, 
and  alleged  want  of  title  to  the  office  and  the  irregularity  of 
the  incumbency.  The  writ  was  allowed  in  the  district  court, 
and  the  matter  brought  into  this  court  by  writ  of  error  for 
review.  Defendant  in  error  having  been,  by  the  board  of 
canvassers,  declared  elected  to  the  office,  and  having  quali- 
fied, entered  upon,  and  continued  to  perform  the  duties  of 
the  office,  and  no  judgment  of  ouster  having  been  entered 
against  him,  he  was  not  only  in  under  color,  but,  holding  all 
the  legal  evidence  of  rightful  occupancy,  has  been  and  is 
de  facto' judge  of  the  judicial  district,  and  will  so  remain  un- 
less ousted  by  judgment  in  proper  proceedings.  The  de- 
fense interposed  is  unavailing  in  this  action.  Title  to  the 
office,  as  between  the  contestants,  cannot  be  determined  in 
a  collateral  proceeding,  nor  in  this  form  of  action.  The  dis- 
trict court  could  not,  nor  can  this  court,  legally  take  notice 
of  the  existence  of  the  contest  for  the  office.  When  a  per- 
son is  in  actual  possession  of  an  office  under  an  election  or 
commission,  and  exercising  its  duties  under  color  of  right, 
his  title  to  the  office  cannot  be  tried  or  tested  on  mandamus. 
This  is  the  established  doctrine,  both  in  England  and  the 
United  States,  and  might  be  supported  by  almost  innumera- 
ble decisions.  See  Dill.  Mun.  Corp.  §§  674, 678,  679 ;  High, 
Extr.  Rem,  §  49 ;  People  v.  New  York^  8  Johns.  Cas.  79 ;  Peo- 
ple V.  Stevens,  5  Hill,  629 ;  In  re  Gardner,  68  N.  Y.  467  ; 
Duane  v.  McDonald^  41  Conn.  617 ;  People  v.  Detroit,  18 
Mich.  338 ;  People  v.  Head,  26  111.  826.  In  England,  King 
V.  Mayor,  etc,  of  Winchester,  7  Adol.  &  E.  216 ;  Qv,een  v. 
Councilors  of  Derby,  7  Adol.  &  E.  419 ;  King  v.  Mayor,  etc.^ 
of  Oxford,  6  Adol.  &  E.  849 ;  King  v.  Mayor  of  Colchester, 
2  Term  R.  269.  The  only  motive  of  the  state  auditor  in  re- 
VoL.  11—20 
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sisting  payment  was  to  protect  himself,  and  protect  the  state, 
against  double  payment  of  the  same  salary.  Under  existing 
facts  and  the  authorities,  both  he  and  the  state  would  be 
amply  protected  in  paying  the  salary  to  the  incumbent. 
That  he  is  judge  de  faeto^  in  possession  of  the  office  and  in 
the  discharge  of  his  duties,  under  color  of  an  election,  and 
holding  all  the  evidence  of  being  there  rightfully,  is  admitted 
or  unquestioned.  In  Terkune  v.  Mayors  S8  N.  Y.  251,  it  is 
said :  ^*  It  is  no  longer  open  to  question  in  this  state  that 
payment  to  a  de  facto  officer,  while  he  is  holding  the  office 
and  discharging  its  duties,  is  a  defense  to  an  action  brought 
by  the  de  jure  officer  to  recover  the  same  salary."  See  Peo- 
ple V.  Whitey  24  Wend.  540 ;  People  v.  Cook,  8  N.  Y.  67 ; 
LamheH  v.  People,  76  N.  Y.  220 ;  Dolan  v.  Mayor,  68  N.  Y. 
278;  McVeany  v.  Mayor,  etc.,  80  N.  Y.  185;  McMantts  v. 
City  of  Brooklyn,  (City  Ct.  Brook.)  6  N.  Y.  Supp.  424 ;  Atir 
ditors  V.  Benoit,  20  Mich.  176 ;  StaU  v.  Clark,  62  Mo.  608 ; 
WeBtberg  v.  City  of  Kansas,  64  Mo.  498  ;  Steubenville  v.  Cuip^ 
88  Ohio  St.  23  ;  Shannon  v.  Portsmouth,  54  N.  H.  188 ;  Com- 
missioners  v.  Anderson,  20  Kan.  298.  This  seems  to  be  the 
general  doctrine  in  most  of  the  states, — in  two  or  three,  no- 
table in  the  state  of  Maine,  the  reverse  has  been  held, — ^but 
they  can  only  be  regarded  as  exceptions  to  a  general  rule, 
which  appears  to  be  well  founded  in  reason  and  justice.  It 
follows  that  the  judgment  of  the  district  court  should  be  af- 
firmed. 

Affirmed, 


<*•»» 


19  248  LuSK,  Plaintiff  in  Ebbob,  v.  Pattebson  et  al.  De- 

fendants IN  Ebbob. 

1.  Probatb  Matters— Olaiics  against  Estates. 

Debts  against  an  estate  are  only  those  contracted  by  the  deceased. 

2.  Same. 

A  debt  contracted  by  the  administratrix  Is  not  a  debt  against  the  estate. 
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3.  iNFAirrs — Incapaoitt  OF. 

Infants  are  incapable  of  consenting  to  anything  prejudicial  to  their  in- 
heritance, and  any  consent  given  can  be  retracted  after  becoming 
of  age.  Their  guardians  have  no  power  to  bind  them  in  such 
matters. 

Err(yr  to  the  District  Court  of  Arapahoe  County. 

Plaintiff  in  error  was  plaintiff  below.  He  was  for  some 
}'ear8  (and  perhaps  still  is)  a  lawyer  engaged  in  practice  in 
Washington,  D.  C.  The  suit  was  brought  to  recover  $6,000 
and  over  for  professional  services. 

Prior  to  the  year  1864  John  S.  Fillmore  was  an  assistant 
paymaster  of  the  government.  In  that  year  he.  died  intes- 
tate,  leaving  an  estate  principally  in  land  in  the  city  of  Den- 
ver, and  leaving  as  heirs,  his  widow,  Elizabeth  M.,  and  two 
sons.  At  the  time  of  his  death  he  was  indebted  in  a  large 
amount  to  the  government  for  moneys  that  had  come  into 
his  hands  in  his  official  capacity.  Elizabeth  M.  (the  widow) 
married  Jei*emiah  Eershow.  Two  sons  were  the  issue  of 
such  marriage.  In  1868,  Mrs.  Kershow  was  appointed  ad- 
ministratrix of  the  estate  of  her  former  husband,  Fillmore, 
and  acted  as  such  until  her  death  in  1876.  Mrs.  Kershow,  by 
will,  left  her  entire  estate  to  her  husband,  Jeremiah.  He  died 
testate  in  1882.  After  his  death  the  two  sons  of  Fillmore 
and  the  two  sons  of  Kershow  became  the  owners  of  the  es- 
tate left  by  Fillmore.  Some  time  after  the  death  of  Fillmore, 
the  date  does  not  appear,  but  subsequent  to  her  marriage 
with  Kershow,  Elizabeth  M.  employed  the  plaintiff  to  effect, 
if  possible,  a  settlement  with  the  government. 

By  the  terms  of  their  agreement  plaintiff  was  to  receive  as 
compensation  twenty  per  cent  of  the  amount  that  he  suc- 
ceeded in  reducing  the  government  claim  against  Fillmore. 
It  appears  he  succeeded  in  reducing  it  $30,069.31,  and  claim- 
ed $6,018.96  for  such  services.  On  the  4th  of  September, 
1874,  Elizabeth  M.,  as  administratrix,  executed  and  filed  in 
the  probate  court  a  writing  acknowledging  the  correctness 
of  the  claim  and  consenting  that  the  claim  be  allowed  against 
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the  estate ;  and  on  the  same  date  W.  C.  Kingsley,  probate 
judge,  allowed  the  claim  "to  be  paid  in  due  course  of  ad- 
ministration of  said  estate  and  be  classed  in  the  fourth  class 
of  claims  against  said  estate."  The  claim  remained  unpaid 
and  in  this  condition,  at  the  time  of  the  death  of  Mrs.  Ker- 
show  (administratrix).  After  her  death,  C.  B.  Patterson, 
defendant  in  error,  was  appointed  administrator  of  the  es- 
state  of  Fillmore  and  Mrs.  Kershow  and  guardian  of  the  two 
Fillmore  boys,  and  Thomas  M.  Clayton  and  J.  Henry  Ker- 
show were  executors  of  the  estate  of  Jeremiah  Kershow  after 
his  death  in  1882,  and  J.  Henry  Kershow  was  the  g^uardian 
of  the  Kershow  boys.  A  diflSculty  having  arisen  between 
the  two  sets  of  boys,  an  agreement  was  made  between  Patter- 
son, the  administrator,  and  the  executors  of  Kershow,  by 
which  each  set  of  heirs  was  to  pay  one  half  of  the  indebted- 
ness of  the  estate.  In  1885,  Patterson  made  his  final  settle- 
ment as  administrator.  All  other  indebtedness  had  been 
paid.  It  is  alleged  that  Patterson,  at  the  time  of  the  settle- 
ment and  his  discharge,  represented  to  the  probate  court 
that  plaintifiTs  claim  had  never  been  prosecuted  to  judgment ; 
had  not  been  continued  from  term  to  term  as  required  by 
law,  and  by  such  representation  procured  its  dismissal  for 
want  of  prosecution. 

This  suit  was  brought  in  the  district  court  against  Patter- 
son and  the  sons  of  Fillmore,  who  had  attained  their  majority, 
to  collect  the  one  half  of  the  original  claim  of  $6,000  and 
over,  which  one  half  with  interest  amounted  to  over  $5,000 
at  the  time  of  bringing  the  suit. 

It  will  be  observed  that  the  allowance  of  the  claim  against 
the  estate  at  the  instance  and  request  of  the  administrator 
occurred  July  25, 1874 ;  the  settlement  of  the  estate  and  dis- 
charge of  Patterson  in  1885.  This  suit  was  commenced  in 
July,  1887.  Various  defenses  were  interposed,  several  of 
which  it  will  not  be  necessary  to  notice.  That  considered 
important  and  conclusive  of  the  case  is  the  eighth — ^in  effect, 
that  the  allowance  of  the  claim  against  the  estate  was  errone- 
ous ;  that  it  was  the  individual  debt  of  Elizabeth  M.  Ker> 
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show  for  professional  services  rendered  her  long  after  the 
death  of  Fillmore,  and  not  the  debt  of  Fillmore  at  or  before 
bis  death,  nor  of  his  estate. 

A  trial  was  had  to  the  court ;  the  issues  foui;id  for  the  de- 
fendants, and  on  February  20, 1888,  a  judgment  and  decree 
entered  against  the  plaintiff  dismissing  the  complaint,  and 
for  costs. 

Messrs.  Thomas  &  Thomas,  for  plaintiff  in  error. 

Messrs.  Mabkhah  &  Cabb,  for  defendants  in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

No  opinion  was  filed  by  the  trial  court.  The  finding  was 
general,  consequently  there  is  nothing  to  show  upon  what 
issues  the  judgment  was  based.  From  the  time  of  the  allow- 
ance of  the  claim  by  the  probate  court  to  the  bringing  of 
this  suit  was  about  thirteen  years,  during  which  no  steps 
whatever  were  taken  to  secure  the  payment  of  the  claim. 
From  1868  to  the  time  of  her  death  in  1876,  Mrs.  Kershow, 
at  whose  instance  the  claim  was  allowed,  was  administratrix. 
From  1877  to  his  discharge  in  1885  the  defendant,  Patterson, 
was  administrator,  and  during  all  these  years  the  claim  re- 
mained in  abeyance  unprosecuted.  The  estate  was,  dunng 
the  entire  time,  solvent.  Why  it  was  not  prosecuted  is  not 
satisfactorily  shown.  The  claim  at  least  was  very  stale — ^not 
one  to  appeal  strongly  to  a  court.  All  legal  presumption  of 
vitality  and  validity  being  against  it.  It  will  also  be  observed 
that  the  claim  was  dismissed  and  stricken  from  the  docket 
on  the  6th  of  April,  1885,  and  no  effort  made  to  revive  or 
reinstate  it  in  that  court.  It  is  impossible  to  determine  from 
the  pleadings  whether  plaintiff  relied  upon  the  supposed 
judgment  or  allowance  of  the  claim  in  the  probate  court,  or 
upon  the  contract  of  June  8, 1882,  wherein  it  was  agreed 
that  the  two  sets  of  heirs  should,  respectively,  pay  each  one 
half  of  all  debts  owing  by  the  estate,  or  upon  both.  The  suit 
only  having  been  brought  against  one  set  of  heirs  for  one 
half  of  the  claim,  it  would  seem  to  have  been  predicated 
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upon  the  contract.  The  other  one  half  has  recently  been 
determined  in  the  supreme  court  of  this  state  in  the  case  of 
I/uBk  V.  Eershow  et  al.^  where  it  was  held  such  an  action  could 
not  be  maintained,  affirming  the  judgment  of  the  district 
court.  In  that  case  the  court  did  not  find  it  necessary,  on  the 
errors  assigned,  to  determine  whether  or  not  the  claim  was 
a  valid  one  against  the  estate.  The  contract  between  the 
guardians  as  to  the  payment  of  debts  was  held  invalidy  and 
the  case  determined  principally  upon  that  ground. 

In  this  case  three  supposed  errors  are  assigned : 

The  firat,  the  admission  of  improper  and  rejection  of  proper 
evidence. 

The  second  and  third  may  be  consolidated,  and  are  in  sub- 
stance only  to  the  effect  that  the  judgment  was  wrong ;  that 
it  should  have  been  for  plaintiff. 

We  shall  not  examine  the  case  with  reference  to  the  first  as- 
signment. In  our  view  it  was  immaterial  what,  or  whether 
any  evidence,  was  received  or  refused.  The  first  question  to 
be  determined  is,  was  the  claim  in  question  a  debt  of  the  es- 
tate of  John  S.  Fillmore? 

The  debts  against  an  estate  are  and,  of  necessity,  can  only 
be,  those  contracted  by  the  party  before  death,  before  the 
property  becomes  an  estate  to  be  administered.  This  debt 
WBS  contracted  by  the  administratrix  nine  years  after  the  death 
of  Mr.  Fillmore.  The  services  for  which  the  debt  was  con- 
tracted were,  beyond  question,  beneficial  to  the  administratrix 
and  her  children  as  heirs,  undoubtedly  increased  the  amount 
of  the  estate  to  be  distributed,  but  this  fact  did  not  make  the 
claim  for  such  services  a  legal  demand  against  the  estate. 
The  claim  was  for  services  in  compromising  and  reducing  a 
large  claim  against  the  estate,  by  which  some  $80,000  was 
added  for  distribution.  It  appears  to  have  been  a  successful 
effort  in  getting  a  large  amount  of  a  valid  claim  remitted 
or  condoned.  It  must  be  observed  that  there  is  a  wide  dis- 
tinction between  debts  due  by  an  estate  and  those  contracted 
in  the  course  of  administration,  and  in  the  manner  of  their 
allowance.    To  allow  any  debt  contracted  in  administrating 
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an  estate  as  the  debt  of  the  estate,  would  be  error,  and  it 
certainly  was  in  this  case  whei*e  the  allowance  was  made  sole- 
ly upon  the  authorization  of  the  administratrix,  who  had  con- 
tracted it.  It  opens  the  door  to  fraud.  A  pretended  creditor 
and  the  administrator,  by  collusion,  could  absorb  the  entire 
estate.  The  claim  was  not  the  debt  of  the  estate ;  first,  for 
the  reason  that  it  had  no  existence  at  the  time  of  Fillmore's 
death,  nor  until  nine  years  afterwards.  This  statement  of 
a  legal  conclusion  so  obvious,  needs  no  support  from  authority. 

Our  statute  is  conclusive  of  the  question.  Sec.  8606,  chap. 
114,  Genl.  Stats,  is  as  follows:  ^^ Fourth.  All  other  debts 
and  demands  of  whatsoever  kind,*  without  regard  to  quality 
or  dignity,  which  shall  be  exhibited  within  one  year  from 
the  granting  of  letters^  as  aforesaid^  shaU  compose  the  fourth 
class  *  *  *  and  all  demands  not  exhibited  within  one  year, 
as  aforesaid,  shall  be  forever  barred,"  etc.  See  also  §§  8607, 
8608,  8609,  8610,  8617,  8520,  same  chapter.  That  it  was 
not  a  debt  against  the  estate,  see  Schouler  on  Exec.  &  Adm. 
§  544 ;  Fallon  v.  Butler,  21  Cal.  26 ;  G-ray  v.  Palmer,  9  Cal. 
689 ;  Carr  v.  Caldwell,  10  Cal.  880 ;  Qumee  v.  Malmey,  88 
Cal.  87  ;  Bates,  Adm.,  v.  Vamey,  40  Ala.  441. 

To  have  been  a  claim  against  the  estate,  it  must  have  been 
a  debt  contracted  by  the  intestate  during  his  lifetime,  or 
resulting  directly  from  contracts  made  or  liabilities  assumed 
during  life.  The  words  ^^  claims  against  an  estate,"  as  used 
in  the  statute,  apply  only  to  such  claims  as  were  debts  against 
the  deceased.  It  follows  that  the  allowance  by  the  probate 
judge  was  erroneous,  and  the  supposed  judgment  void,  and 
the  subsequent  action  of  the  court  in  reversing  and  holding 
it  void,  correct,  no  matter  upon  what  grounds  it  was  put  by 
the  court  or  parties. 

The  right  to  sever  and  sue  each  set  of  heirs  for  a  half  could 
only  be  predicated  upon  the  agreement  entered  into  by  the 
guardians  in  1882.  That  was  void.  The  guardians  of  the 
minor  heirs  had  no  power  to  bind  them  by  a  contract  of  that 
kind.  The  authorities  in  support  of  this  proposition  are  nu- 
merous.  See  Hutchinson  v.  Lauyhlin,  15  Colo.  492 ;  Daniel 
Chy.  PL  ^  Pr.  (4th  ed.  )  169-178 ;  Enos  v.  Capps,  12  111. 
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255 ;  BenneU  v.  Bradford,  132  HI.  269 ;  Ltuk  v.  Ker$how,  17 
Colo.  481. 

Had  the  guardians  of  the  minor  heirs  had  the  power  to 
bind  their  wards  by  a  contract  of  the  kind  under  considera- 
tion, the  claim  in  this  case,  as  shown  above,  would  not  have 
been  embraced  in  it. 

The  contract  was  that  each  set  of  heirs  should  pay  one  half 
of  all  ^*  claims  against  the  estate."  This  not  being  a  claim 
against  the  estate,  was  not  brought  within  its  provisions. 

The  supposed  consent  and  signatures  of  the  heirs  to  the 
contract  in  question  could  add  nothing  to  its  validity ;  being 
infants,  they  were  incapable  of  consenting  to  anything  affect- 
ing their  inheritance,  and  any  consent  given  could  be  retract- 
ed after  becoming  of  age. 

The  action  is  one  at  law,  and,  to  be  sustained,  the  validity 
of  the  claim  as  one  against  the  estate  and  the  validity  of  the 
contract  must  have  been  established,  or  a  recognition  of  it  and 
an  express  promise  by  the  heirs  to  pay  after  attaining  their 
majority,  proved. 

The  right  to  follow  an  estate  or  the  proceeds  of  it  in  the 
hands  of  heii-s  after  distribution  and  settlement  is  one  that 
can  only  be  enforced  in  equity,  where  the  character  of  the 
claim  and  the  circumstances  are  such  as  to  render  the  reten*- 
tion  by  the  heirs  inequitable.  Then  all  unreasonable  delay 
and  failure  to  prosecute  and  secure  payment  during  adminis- 
tration must  be  legally  and  satisfactorily  explained,  and  the 
suit  must  be  against  all  to  whom  the  estate  was  distributed. 

It  is  ably  contended  that  the  claim  was  barred  by  the  stat- 
ute of  limitations,  and  many  authorities  are  cited  that  seem 
to  establish  the  contention,  but  having  found  that  the  claim 
was  not  a  valid  one  against  the  estate,  that  in  fact  it  was 
barred  long  before  it  was  contracted,  and  that  the  contract 
relied  upon  created  no  legal  liability  to  pay  it,  it  becomes  un- 
necessary to  determine  the  questions  of  statutory  bai*  and 
laches. 

It  follows  that  the  judgment  of  the  district  court  must  be 
affirmed. 

Affirmed. 
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The  Denver^  Texas  &  Gulf  Railroad  Company,  Ap-       '  J,  ^ 
PELLANT,  V.  Robbins  et  ux.,  Appellees.  rs  ms 

\90b4N 

1.  Plbabikg — ^Nboligkkcb. 

Negligence  is  sufficiently  charged  in  a  complaint  which  states  that  the 
defendant  railroad  company  was  unlawfully  and  negligently  occu- 
pying a  street  crossing  with  its  engines  in  violation  of  a  city  ordi- 
nance, and  that  by  reason  of  that  fact,  and  without  negligence  on 
part  of  the  plaintiff,  the  injury  complained  of  resulted. 

2.  NSGLIGSNCB  PBB  SB. 

The  obstruction  of  a  street  crossing  by  railroad  engines,  in  violation  of 
an  ordinance,  constitutes  negligence  per  se  on  part  of  the  railroad 
company. 

S.  Pboximatb  Causb — A  Tbst. 

In  determining  what  is  the  proximate  cause  of  an  injury  one  of  the 
most  valuable  of  the  criteria  is  to  ascertain  whether  any  new  cause 
has  intervened  between  the  fact  accomplished  and  the  alleged 
cause.  If  a  new  force  or  power  has  intervened,  of  itself  sufficient 
to  stand  as  a  cause  of  the  misfortune,  the  other  must  be  considered 
as  too  remote. 

4.  Pboximatb  Cactsb — ^A  Qubstion  of  Fact. 

Ordinarily  the  question  of  what  was  the  proximate  cause  of  an  injury 
is  one  for  the  JU17  and  not  for  the  court 

Appeal  from  the  District  Court  of  El  Paso  County, 
The  facts  are  fully  stated  in  the  opinion  of  the  court. 
Messrs.  Teller  &  Obahood,  for  appellant. 
Mr.  T.  A.  McMorris,  for  appellees. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

The  appellees  brought  this  action  to  recover  for  the  loss  of 
their  child.  It  is  alleged  in  the  complaint  that  on  March  9, 
I8889  while  the  Denver,  Texas  &  Gulf  Railroad  Company 
were  operating  a  railroad  through  the  city  of  Colorado 
Springs,  its  employees  unlawfully  aud  negligently  caused  to 
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stop  and  stand  two  of  its  engines  and  trains  on  Cncharas 
street  crossing  in  said  city  in  such  a  manner  that  the  engines 
stood  upon  the  crossing  facing  each  other  and  occupied  all 
of  the  street  except  about  twenty-five  feet  in  the  middle, 
said  street  being  one  hundred  feet  wide ;  that  all  persons 
passing  along  said  street  were  obliged  to  pass  to  the  middle 
of  the  street  and  through  this  space  between  the  engines  ; 
that  Anne  Robbins,  one  of  the  plaintiffs  and  wife  of  Daniel 
W.  Robbins,  with  their  daughter  aged  three  years  was,  while 
the  engines  were  so  remaining,  passing  on  foot  between  the 
locomotives  on  her  way  to  their  home ;  that  an  omnibus  team 
came  immediately  behind  her,  and  the  horses,  becoming 
frightened  at  the  engines  and  the  noise  and  confusion  of  the 
steam  then  escaping  from  them,  violently  and  with  uncon- 
trollable force  jumped,  swayed  aside  and  ran  over  plaintiffs* 
child,  which  resulted  in  her  death.  It  is  also  alleged  that 
the  death  was  the  result  of  negligence  on  the  part  of  defend- 
ant in  permitting  the  engines  to  stand  upon  the  street  cross- 
ing in  violation  of  an  ordinance  of  the  City  of  Colorado 
Springs,  and  was  without  fault  or  negligence  on  the  part  of 
the  plaintiffs  or  either  of  them. 

The  answer  admits  the  injury  and  death  of  the  child,  and 
denies  all  the  other  allegations  of  the  complaint. 

The  cause  was  tried  to  a  jury  and,  after  all  the  testimony 
of  plaintiffs  and  defendants  had  been  introduced,  a  motion 
was  interposed  for  an  instruction  to  find  for  the  defendant, 
which  was  refused,  but  the  court  generally  instructed.  The 
jury  returned  a  verdict  for  the  plaintiffs  in  the  sum  of  $3,000. 
Motion  for  a  new  trial  was  denied  and  judgment  rendered 
on  the  verdict.  To  reverae  this  judgment  appellant  prose- 
cutes this  appeal. 

The  testimony  shows  that  the  depot  of  the  defendant 
company  was  located  near  the  crossing  where  the  alleged  ac- 
cident occuiTed ;  that  a  freight  engine  was  detained  at  the 
depot  awaiting  the  arrival  of  a  delayed  passenger  train, 
which  on  its  arrival  was  halted  at  the  edge  of  the  plank  cross- 
ing in  the  middle  of  the  street ;  that  the  omnibus  was  at  the 
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depot  for  the  purpose  of  receiving  the  passengers,  and  hay- 
ing obtained  its  load  the  driver  started  to  cross  the  street 
between  the  two  engines  and  immediately  behind  the  plain- 
tiff, Anne  Robbins,  with  the  little  child ;  that  one  of  the 
horses  suddenly  plunged  or  jumped  in  such  a  manner  as  to 
cause  the  tongue  or  pole  of  the  bus  to  strike  Anne  Robbins, 
knocking  her  down,  and  the  wheel  of  the  bus  passed  over 
the  child,  resulting  in  its  death. 

It  is  also  in  testimony  that  the  street  is  about  one  hun- 
dred feet  wide  and  that  the  crossing  of  plank  was  twenty- 
five  feet  in  width  and  a  part  of  the  road  used  to  drive  over ; 
that  the  cowcatcher  of  the  passenger  train  was  over  the 
crossing. 

There  is  some  conflict  of  testimony  with  reference  to  the 
amount  of  steam  that  was  escaping  from  one  or  both  of  the 
engines,  but  substantially  it  is  agreed  or  undisputed  that  the 
two  engines  were  on  the  street  and  close  to  the  plank  cross- 
ing, possibly  with  their  noses  projecting  over  the  plank; 
that  the  space  between  the  two  engines  was  between  twenty- 
five  and  thirty  feet ;  that  this  space  was  the  point  where 
teams  usually  crossed,  and  was  planked  for  that  purpose ; 
that  the  horses  when  on  the  crossing  or  just  about  leaving 
the  crossing  became  frightened  at  the  engines  and  escaping 
steam. 

It  is  claimed  by  appellant  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  because 
it  appears  by  the  complaint  that  the  alleged  negligence  of 
the  defendant  company  was  not  the  proximate  cause  of  the 
injury  complained  of.  It  is  further  contended  that  the  evi- 
dence did  not  establish  the  fact  to  be  that  the  alleged  negli- 
gent act  of  defendant  was  the  proximate  cause  of  the  injury 
complained  of ;  that  it  was  not  enough  to  show  that  an  acci- 
dent had  occurred  and  damages  had  been  sustained. 

It  is  contended  by  appellees  that  the  unlawful  occupation 
of  the  street,  in  violation  of  the  ordinance  was  negligence, 
and  that  the  fact  that  they  were  so  unlawfully  occupying 
the  street  caused  the  horses  to  become  frightened,  which  re- 
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suited  in  the  death  of  the  child.  Consequently  that  the  neg- 
lect of  the  defendant  company  was  the  proximate  cause  of 
the  injury  for  which  damages  are  sought.  And  that  the 
question  of  whether  the  neglect  was  a  proximate  cause  was 
a  question  for  the  jury,  and  not  for  the  court 

The  complaint  alleges  that  the  railroad  company  was  un- 
lawfully and  negligently  occupying  a  street  crossing  in  viola- 
tion of  the  city  ordinance,  and  that  by  reason  of  the  fact  that 
the  defendant  company  so  negligently  caused  and  permitted 
its  engines  to  stand  upon  the  street  crossing  and  without  any 
negligence  on  the  part  of  the  plaintiffs  or  either  of  them  the 
injury  resulted.  We  do  not  deem  it  necessary  to  state  more 
of  the  complaint  than  this  bare  outline.  It  is  sufficient  to 
charge  the  company  with  negligence  and  that  by  reason  of 
the  company's  negligence  the  injury  resulted.  Billman  v. 
Indianapolis  etc.  R.  R.  Co.j  76  Ind.  166. 

In  the  foregoing  case  a  complaint  of  a  similar  nature  was 
passed  upon  and  it  was  held  sufficient.  In  the  course  of  the 
discussion,  Elliott,  J.,  says :  ^^  In  a  carefully  prepared  and  very 
Ale  brief,  appellee's  counsel  urges  that  no  cause  of  action  is 
shown,  because  the  result  was  one  which  the  appellee's  ser^ 
vants  could  not  have  anticipated,  and  because  the  injury  was 
not  the  proximate  result  of  the  negligence  of  the  servants  of 
the  appellee." 

The  argument  there  advanced  is  precisely  the  argument 
here.  And  the  reasoning  of  the  court  there  is  directly  appli- 
cable to  this  case. 

And  the  court  further  says :  ^^  It  is  true,  as  urged  Igfttoun- 
sel,  that  the  injury  alleged  as  the  cause  of  action  did  ifDt  di- 
rectly and  immediately  result  from  appellee's  negligence,  for 
there  was  an  intervening  agency.  The  premise  is  well  as- 
sumed, and  the  question  is :  Does  the  conclusion  drawn  logi- 
cally follow  ?  If  the  maxim  quoted  is  to  be  g^ven  the  wide 
sweep  which  appellee  claims,  then,  wherever  there  is  an 
agency  intervening  between  the  original  cause  and  the  injury, 
there  can  be  no  recovery.    This  is  not  the  law.     An  inter- 
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vening  agency  does  not  always  shield  the  wrongdoer  from  re- 
sponsibility, where  the  injury  flows  from  his  wrongful  act.** 

In  that  case  as  in  this  a  railroad  company  and  horses  were  a 
prominent  feature.  And  we  consider  that  case  sufficient  au- 
thority, without  further  citations,  to  warrant  us  in  asserting 
that  the  complaint  in  this  case  states  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  brings  us  then  to  the  discussion 
of  the  main  question :  Was  the  negligence  of  the  company 
the  proximate  cause  of  the  injury  ? 

It  is  admitted  in  the  argument  that  the  occupation  of  the 
street  crossing  by  the  company  in  the  manner  alleged  and 
proven  was  unlawful,  and  that  this  of  itself  was  negligence 
there  can  be  no  doubt. 

In  the  case  of  Toung  v.  G.  H.  ^  M.  Ry.  Co.^  56  Mich.  480, 
it  was  held  that,  *^  a  railroad  company  has  no  right  to  ob- 
struct a  highway  with  its  cai-s  for  a  longer  period  than  five 
minutes  at  any  one  time,  a  violation  of  its  duty  in  this  respect 
is  negligence  and  if  a  party  is  injured  by  reason  thereof,  being 
free  from  fault  on  his  own  part,  the  company  will  be  liable 
therefor." 

In  the  case  of  Correll  v.  The  B.  0.  R.  ^  M.  R.  R.  Co.,  38 
Iowa,  120,  it  was  held  that,  ^^  the  running  of  a  railroad  train 
within  city  limits  at  a  prohibited  rate  of  speed  constitutes 
negligence  per  w." 

In  the  foregoing  Michigan  case  the  statute  permitted 
railroad  companies  to  occupy  street  crossings  for  a  period  of 
five  minutes  and  no  longer.  And  the  allegations  of  the  com- 
plaiiife  '^ere  that  the  railroad  company  occupied  the  street 
crossing  for  a  period  of  ten  minutes.  In  the  case  at  bar  no 
such  privilege  was  accorded  to  the  railroad  company,  and  the 
occupation  of  the  street  crossing  for  any  length  of  time  con- 
stituted an  unlawful  occupation  and  no  testimony  is  intro- 
duced to  show  that  such  an  occupation  was  even  reasonable 
or  necessary. 

In  addition  to  the  authorities  cited  we  think  our  own  su- 

*  preme  court  in  the  case  of  Blythe  et  ah  v.  The  Denver  ^  Rio 

Qrande  Ry.Oo^  15  Colo.  888,  has  practically  settled  the  ques- 
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tion  under  consideration.  Many  of  the  authorities  referred 
to  in  this  case  are  there  reviewed,  and  it  was  held  that  the 
question  of  what  was  the  proximate  cause  of  the  loss  and  of 
negligence  were  questions  of  fact  to  be  determined  by  the 
jury  from  the  evidence  under  proper  instructions  from  the 
court. 

Where  the  statute  imposes  a  duty,  the  failure  to  discharge 
this  duty  constitutes  negligence.  Dodge  v.  The  Burlington^ 
C.  R.  ^  M.  B.  B.  Co.,  84  Iowa,  276. 

Yet  it  is  claimed  that  notwithstanding  the  railroad  company 
unlawfully  occupied  the  street  crossing,  that  nevertheless 
this  negligence  and  this  unlawful  occupation  was  not  the 
proximate  cause  of  the  injury.  It  is  admitted  that  the  neg- 
ligence of  the  railroad  company  must  be  the  proximate  cause 
of  the  injury  in  order  to  entitle  the  plaintiffs  to  recover.  As 
to  what  is  proximate  cause  different  tests  have  been  suggested. 
But  when  one  has  examined  them  all  it  i*emains  for  the  courts 
to  decide  each  case  largely  upon  the  special  facts  belonging 
to  it,  and  often  upon  the  very  nicest  discrimination.  As  was 
said  by  Justice  Miller  in  the  case  of  the  Insurance  Company 
V,  Tweedy  7  Wallace,  44 :  ^^  One  of  the  most  valuable  of  the 
criteria  furnished  us  by  these  authorities,  is  to  ascertain  wheth- 
er any  new  cause  has  intervened  between  the  fact  accom- 
plished and  the  alleged  cause.  If  a  new  force  or  power  has 
intervened  of  itself  sufficient  to  stand  as  a  cause  of  the  mis- 
fortune, the  other  must  be  considered  as  too  remote." 

The  record  in  this  case  discloses  the  fact  to  be  that  the  rail- 
road company  was  unlawfully  occupying  the  street  crossing; 
that  the  driver,  after  receiving  his  load  of  passengers,  had  an 
undoubted  right  to  proceed  to  convey  them  to  their  destina- 
tion in  the  city,  and  in  order  to  do  so  was  warranted  in  cross- 
ing the  street  between  the  engines ;  that  the  plaintiff  Mrs. 
Robbins,  with  her  child,  was  equally  entitled  to  cross  at  the 
same  point.  In  fact  the  case  discloses  no  neglect  on  the  pai*t 
of  the  plaintiffs,  nor  on  the  part  of  the  omnibus  driver.  And 
we  believe  that  we  are  justified  in  holding  that  but  for  the 
proximity  of  the  defendant's  engines  to  the  plank  crossing  of 
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the  street  and  its  unlawful  occupation  of  the  same  that  the 
horses  would  not  have  become  so  frightened  and  unmanage* 
able  as  to  have  caused  the  injury  complained  of. 

^^  One  who  does  an  act  likely  to  cause  horses  to  take  fright 
must  be  deemed  to  be  responsible  for  injuries  caused  by 
horses  running  away  under  the  influence  of  fright.  This  re- 
sponsibility is  not  to  be  confined  to  the  horses  which  su£Fer 
directly  and  immediately  from  fright,  but  must  be  held  to 
extend  to  such  injuries  as  may  be  reasonably  expected«to  be 
caused  by  them  running  away.  It  is  not  unusual  or  unnat- 
ural, for  horses,  panic-stricken  by  fear,  to  run  against  and  in- 
jure persons  and  property,  and  what  is  neither  unnatural  noi 
unusual  the  wrongdoer  must  be  held  to  have  anticipated." 
Billman  v.  Indianapolis^  etc.  It.  It.  Co.^  supra. 

The  case  of  Insurance  Company  v.  Tweedy  supra^  was  a 
case  where  cotton  in  a  warehouse  was  insured  against  fire. 
The  policy  containing  an  exception  against  fire  which  might 
happen  by  means  of  an  *  ^  *  explosion^  earthquake  or  hur- 
ricane. An  explosion  took  place  in  another  warehouse,  sit- 
uated directly  across  a  street,  which  threw  down  the  walls  of 
the  first  warehouse,  scattered  combustible  materials  in  the 
street,  and  resulted  in  an  extensive  conflagration,  embracing 
several  squares  of  buildings,  and  among  them  the  warehouse 
where  the  cotton  was  stored,  which,  with  it,  was  wholly  con- 
sumed. The  fire  was  not  communicated  from  the  warehouse 
where  the  explosion  took  place  directly  to  the  warehouse 
where  the  cotton  was,  but  came  more  immediately  from  a 
third  building,  which  was  itself  fired  by  the  explosion.  In 
this  case  it  was  held  that  the  explosion  undoubtedly  produced 
or  set  in  operation  the  fire  which  burned  the  plaintiff's  cotton. 
The  fact  that  it  was  carried  to  the  cotton  by  first  burning 
another  building  supplies  no  new  force  or  power  which  caused 
the  burning.  Nor  can  the  accidental  circumstance  that  the 
'  wind  was  blowing  in  a  direction  to  favor  the  progress  of  the 
fire  towards  the  warehouse  be  considered  a  new  cause.  In 
this  case  the  court  held  that  the  insurers  were  not  liable 
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because  of  the  fact  that  the  fire  originated  from  the  exploeion 
against  which  they  had  expressly  exempted  themselves. 

In  the  case  of  Milwaukee^  etc.  Ry.  Co,  v.  Kellogg^  94  U,  S. 
470,  the  question  of  what  is  or  what  is  not  the  proximate  cause 
of  an  injury  was  involved.  Several  cases  were  cited  from 
New  York  and  Pennsylvania,  and  Justice  Strong  in  com- 
menting upon  them  said :  ^^  Those  cases  have  been  the  subject 
of  much  criticism  since  they  were  decided  and  it  may,  perhaps, 
be  doubted  whether  they  have  always  been  quite  understood. 
If  they  were  intended  to  assert  the  doctrine — ^that  when  a 
building  has  been  set  on  fire  through  the  negligence  of  a 
party,  and  a  second  building  has  been  fired  from  the  first,  it 
is  a  conclusion  of  law  that  the  owner  of  the  second  has 
no  recourse  to  the  negligent  wrongdoer — ^they  have  not  been 
accepted  as  authority  for  such  a  doctrine,  even  in  the  states 
where  the  decisions  were  made.  And  certainly  they  are  in 
conflict  with  numerous  other  decided  cases.  *  *  *  The  true 
rule  is,  that  what  is  the  proximate  cause  of  an  injury  is  or- 
dinarily a  question  for  the  jury.  It  is  not  a  question  of 
science  or  of  legal  knowledge.  It  is  to  be  determined  as  a 
fact,  in  view  of  the  circumstances  of  fact  attending  it.  The 
primary  cause  may  be  the  proximate  cause  of  a  disaster, 
though  it  may  operate  through  successive  instruments,  as  an 
article  at  the  end  of  a  chain  may  be  moved  by  a  force  applied 
to  the  other  end,  that  force  being  the  proximate  cause  of  the 
movement." 

In  Bicker  v.  Freeman,  50  N.  H.  420,  the  court  held  that : 
"  Where  an  injury  is  the  result  of  two  concurring  causes,  one 
party  in  fault  is  not  exempt  from  full  liability  for  the  injury, 
although  another  party  may  be  equally  culpable." 

^^  This  was  a  case  where  B  seized  A  by  the  arm  and  swung 
him  violently  around  two  or  three  times,  then  letting  him  go, 
and  A  having  thus  been  made  dizzy,  involuntarily  passed 
rapidly  in  the  direction  of  and  came  violently  against  C,  who 
instantly  pushed  him  away,  and  A  then  came  in  contact 
with  a  hook,  and  sustained  an  injury ;  it  was  held  that  A 
might  maintain  trespass  vi  et  armis  against  B." 
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The  case  of  Billman  v,  C.  ^  L.  R.  B.  Co.  76  Ind.  166,  was 
one  where  it  was  alleged  that  a  railroad  company  through 
its  servants  and  agents  managed  and  operated  its  locomotive 
and  cars  in  such  a  recklessly  and  culpably  negligent  manner 
as  to  willfully  and  wrongfully  cause  a  team  of  horses  to  take 
fright  and  run  away,  and  that,  because  of  such  fright,  and 
while  unmanageable  and  running  away,  they  ran  against 
the  plaintiffs  horse  and  caused  its  death.  It  was  held  that 
the  maxim,  causa  proodmi^  et  nan  remota^  spectatuvy  was  not 
applicable,  but  that  the  injury  sued  for  was  the  usual  and 
proximate  result  of  the  wrongful  act  of  the  company,  show- 
ing not  passive  negligence,  but  wanton  and  willful  wrong  in 
this,  that  the  railroad  company  negligently  and  wantonly 
sounded  a  steam  whistle  causing  the  hoi'ses  to  take  fright 
and  run  off. 

In  the  case  of  Lake  v.  Mtlliken  et  al.^  62  Maine,  420,  it 
was  held  that,  "  every  wrongdoer  is  at  least  responsible  for 
all  the  mischievous  consequences  that  might  be  reasonably 
expected  under  the  circumstances  to  result  from  his  miscon- 
duct. Where  the  injury  is  the  result  of  two  concurring 
causes,  the  party  responsible  for  one  of  these  causes  is  not 
exempt  from  liability  because  the  person  who  is  i*esponsible 
for  the  other  cause  may  be  equally  culpable." 

In  the  case  of  Lehigh  Valley  R.  R.  Co.  v.  McKeen^  90  Pa. 
St.  122,  it  was  held  that  the  question  of  proximity  .was  one 
of  fact  peculiarly  for  the  jury.  And  in  passing  upon  this 
question  the  court  took  occasion  to  say :  ^^  How  near  or  re- 
mote each  fact  is  to  its  next  succeeding  fact  in  the  concatena- 
tion of  circumstances  from  the  prime  cause  to  the  end  of  the 
succession  of  facts,  which  is  immediately  linked  to  the  injury, 
necessarily  must  be  determined  by  the  jury.  These  facts  or 
circumstances  constitute  the  case,  and  depend  upon  the  ev- 
idence. 

The  jury  must  determine,  therefore,  whether  the  facts  con- 
stitute a  continuous  succession  of  events,  so  linked  together, 
that  they  become  a  natural  whole,  or  whether  the  chain  of 
events  is  so  broken,  that  they  become  independent,  and  the 
Vol.  11—21 
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final  result  cannot  be  said  to  be  the  natuiul  and  probable 
consequence  of  the  primary  cause — the  negligence  of  the  de- 
fendant. *  *  •  In  all  or  nearly  all  cases,  the  rule  for  deter- 
mining what  is  a  proximate  cause  is,  that  the  injury  must  lie 
the  natural  and  probable  consequence  of  the  negligence,  and 
that  this  might  and  ought  to  have  been  foreseen  under  the 
surrounding  circumstances.  These  are  the  circumstances  of 
the  particular  case,  and  from  the  nature  of  the  thing  must 
be  referred  to  the  jury."  Railroad  Co.  v.  ffope^  30  P.  F. 
Smith,  373. 

In  the  case  of  Crawfordsville  v.  Smith,  79  Ind.  308,  it  was 
held  that,  ^^  Where  the  negligence  of  the  defendant  Is  the 
cause  of  an  injury,  an  action  will  lie,  although  there  may  have 
been  some  intervening  agency." 

The  case  of  Joseph  Lowery^  an  Infant^  t^*  Manhattan  Ry. 
Co.^  99  N.  Y.  158,  was  a  case  where  "  fire  fell  from  a  locomotive 
on  defendant's  road  upon  a  horse  attached  to  a  wagon  in  the 
street  below,  and  upon  the  hand  of  the  driver.  The  hoi-se 
became  frightened  and  ran  away,  the  driver  attempted  to 
drive  him  against  the  curbstone  to  arrest  his  progress, 
the  wagon  p<)ssed  over  the  curbstone,  threw  the  driver  out, 
and  plaintiff  who  was  on  the  sidewalk,  was  run  over  and 
injured."  In  this  case  it  was  held  that  so  long  as  the  injury 
was  chargeable  to  the  original  wrongful  act  of  the  defendant, 
it  was  liable ;  that  the  action  of  the  driver  in  view  of  the 
exigency  of  the  occasion,  whether  prudent  or  otherwise,  might 
be  considered  as  a  continuation  of  the  original  act,  and  so 
that  act  was  the  proximate,  not  the  remote  cause  of  the  in- 
jury." It  was  held  also,  "  that  the  injury  was  a  natural  and 
probable  consequence  of  the  defendant's  negligence." 

The  foregoing  is  a  well  considered  case,  and  in  support  of 
the  conclusion  a  large  number  of  authorities  are  cited. 

The  case  of  Forney  v,  Ooldmacher^  75  Mo.  113,  was  one 
where,  ^^  Defendant  finding  a  team  of  horses  hitched  to  a  post 
in  the  street  in  front  of  his  premises,  willfully  and  intention- 
ally threw  a  stream  of  water  from  a  hose  upon  them,  whereby 
they  were  frightened  and  breaking  away  ran  down  th6  street 
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and  collided  with  plaintifiTs  team.  Held,  that  plaintiff  was 
entitled  to  recover  of  defendant  the  damages  caused  b}^  the 
collision.''  Flagg  v.  The  Inhabitants  of  Hudson^  142  Mass. 
280. 

After  a  careful  examination  of  all  the  authorities  within 
our  I'each  in  which  this  perplexing  question  of  proximate 
and  remote  cause  is  discussed,  we  have  concluded  that  the 
rule  as  announced  by  the  supreme  couii;  of  the  United  States 
and  by  a  majority  of  the  state  supreme  courts  is  that  ordin- 
arily the  question  of  what  was  the  proximate  cause  of  the 
injury  is  a  question  of  fact  to  be  determined  by  the  jury. 
And,  that  the  jury  having  passed  upon  this  question  in  the 
case  at  bar,  we  would  be  unwarranted  in  disturbing  the  judg- 
ment. 

The  judgment  is  affirmed. 

Affirmed. 


LOWBNBRUCK,  APPELLANT,   V.   ThE    DeNVER   &    RiO 

Grande  Railroad  Company,  Appellee. 

Appeal — Jttbisdiction. 

The  supreme  court  being  without  jurisdiction  to  entertain  the  appeal, 
a  transfer  of  the  cause  to  court  of  appeals  will  not  confer  jurisdic- 
tion upon  the  latter. 

Appeal  from  the  District  Court  of  Huerfano  County, 
Mr.  Homer  A.  Cole,  for  appellant. 

Messrs.  Wolcott  &  Vaile,  for  appellee. 

Richmond,  P.   J.,  delivered  the  opinion  of  the  court. 

In  this  action  the  plaintiff,  Lowenbruck,  sought  to  recover 
from  the  defendant,  the  Denver  &  Rio  Grande  Railroad  Com- 
pany, the  value  of  certain  improvements  destroyed  by  fire, 
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which  fire  it  is  alleged  was  communicated  by  sparks  from 
the  engines  of  the  defendant  company. 

By  the  record  in  this  case  it  appears  that  judgment  was 
rendered  for  the  defendant  below,  appellee  herein,  for  costs 
only.  From  this  judgment  an  appeal  was  prosecuted  and  a 
transcript  filed  March  21,  1890,  in  the  supreme  court  of  this 
state.  The  cause  was  transferred  from  the  supreme  court 
to  the  court  of  appeals. 

Under  the  act  of  1887,  appeals  to  the  supreme  court  were 
allowable  only  when  the  judgment  amounted,  exclusive  of 
costs,  to  the  sum  of  $100,  or  related  to  a  franchise  or  free- 
hold. 

The  supreme  court  was  therefore  without  jurisdiction  to 
entertain  the  appeal.  The  Board  of  County  Commissioners 
of  Pitkin  County  v.  Aspen  Mining  ^  Smelting  Co*,  1  Colo. 
Ct.  Ap.  126. 

A  transfer  of  the  cause  from  the  supreme  court  to  this  court 
cannot  confer  jurisdiction  upon  us  that  the  supreme  court 
did  not  have.  And,  much  as  we  might  desire  to  pass  upon 
the  merits  of  this  cause  on  this  appeal,  we  have  no  authority 
so  to  do,  as  will  be  seen  by  refei'ence  to  the  authorities  cited 
in  the  case  of  The  Board  of  County  Commissioners  of  Pitkin 
County  V.  Aspen  Mining  ^  Smelting  Co.,,  supra. 

The  appeal  is  accordingly  dismissed. 

Dismissed. 


•  ••»»i 
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Bank,  Dependant  in  Error. 

1.  SAiiB — ^Wabehouss  Receipts. 

Goods  or  property  in  store  may  be  transferred  by  assignment  and  de- 
livery of  the  warehouse  receipt. 

2.  Same. 
The  assignment  and  delivery  of  a  warehouse  receipt  for  goods  in  store 

is  a  oonstructive  delivery  of  the  goods  which  takes  the  place  of  the 
actual  delivery  required  at  common  law. 
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3.  PBACnCfB — ^DlBCBBTION. 

The  conduct  of  trial  and  the  control  of  counsel  is  so  fuUy  within  the 
discretion  of  the  trial  court,  that  its  action  in  this  respect  will  not 
be  reviewed,  unless  it  is  manifest  that  discretion  has  been  plainly 
and  grossly  abused. 

Error  to  the  Superior  Court  of  the  City  of  Denver. 

Plaintiff  in  error  being  U.  S.  marshal,  seized  the  whole- 
sale stock  of  liquors,  wines,  cigars,  etc.,  of  6.  P.  Brasher  & 
Co.,  a  firm  that  had  been  for  some  years  doing  business  as 
wholesale  merchants  in  Denver,  upon  writs  of  execution  and 
attachments.  Brasher  &  Co.  had  been  doing  its  banking 
business  with  the  defendant  in  error,  and  was  indebted  in  a 
large  amount  to  the  bank,  and  was  also  heavily  indebted  to 
others.  The  assets  consisted  of  book  accounts,  bills  receiv- 
able, a  stock  of  goods  in  the  store  where  the  business  was 
transacted,  and  a  quantity  of  goods  in  warehouse,  for  which 
the  warehouse  receipts  were  held,  of  the  warehouse  firm  of  Ed. 
Treganza  &  Co.  Prior  to  and  in  the  early  days  of  December, 
1886,  the  warehouse  receipts  of  TregiCnza  &  Co.  were  assign- 
ed and  delivered  to  defendant  in  error  to  secure  the  money 
due  it.  The  goods  having  been  levied  upon  and  possession 
taken  by  plaintiff  in  error,  this  suit,  being  an  action  for  the 
conversion  of  the  property,  was,  on  February  2d,  1887, 
brought  by  the  bank  to  obtain  possession  of  the  goods. 

The  complaint  was  in  the  usual  form,  alleging  ownership, 
right  of  possession,  the  value  being  89,000,  the  detention,  con- 
version, etc.,  and  asking  judgment  for  $9,500. 

The  answer  contained  specific  denials  of  the  allegations  of 
the  complaint,  justification  as  U.  S.  marshal  under  a  writ  of 
execution,  and  a  writ  of  attachment  against  Brasher  &  Co., 
and  for  further  answer  that  ^^  the  plaintiff's  pretended  title 
to  the  said  goods  and  chattels  was  acquired  in  the  following 
manner: 

^*  The  said  Benjamin  P.  Brasher  was  the  owner  of  said 
goods ;  he  was  indebted  to  the  said  Alfred  Greenebaum  & 
Co.  and  P.  Pohalski,  and  to  others,  in  an  amount  exceeding 
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f  125,000 ;  that  being  unable  to  pay  these  obligations  and 
plaintiff  being  awai'e  of  that  fact,  plaintiff  conspired  with 
said  Benjamin  P.  Brasher  with  the  design  and  intent  to  delay, 
hinder  and  defraud  said  Brasher's  creditors  and  carried  out 
such  conspiracy  to  defraud  by  agreeing  and  did  create  for  the 
said  Brasher,  a  false  and  fictitious  credit,  by  which  the  said 
Brasher  was  to  get  and  did  get  possession  of  certain  large  quan- 
tities of  goods,  some  of  which  were  concealed  by  the  said  B. 
P.  Brasher,  with  the  knowledge  of  plaintiff,  in  store  ware- 
houses, the  storage  receipts  of  which  were  turned  over  by  said 
B.  P.  Brasher  to  plaintiff  for  a  pretended  illusory  and  fictitious 
consideration,  the  plaintiff  agreeing  that  he  would  hold  said 
property  under  a  secret  trust  for  the  benefit  and  use  of  said 
B.  P.  Brasher." 

Replication,  admitting  the  official  position  and  that  the 
goods  were  seized  by  him  in  his  official  capacity  under  the 
writs,  etc.,  and  denying  the  allegations  in  the  special  answer. 
Trial  was  had  to  a  jury  and  an  immense  mass  of  testimony 
introduced ;  a  verdict  was  found  for  the  plaintiff  (defendant 
ia  error)  and  that  the  goods  were  of  the  value  of  f  10,875 — a 
sum  considerably  etceeding  the  amount  claimed  in  the  com- 
plaint ;  a  motion  to  set  aside  the  verdict,  and  for  a  new  trial, 
was  made.  The  plaintiff  then  remitted  the  sum  of  $1,660, 
leaving  the  verdict  for  $9,215.  The  motion  for  a*  new  trial 
was  overruled  and  judgment  upon  the  verdict 

Mr.  J.  N.  Baxter  and  Messrs.  Wolgott  &  Yailb,  for 
plaintiff  in  error. 

Messrs.  Mabkham  &  GARB,  for  defendant  in  error. 

Reed,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  court. 

The  validity,  regularity  and  legitimacy  of  a  transfer  of 
goods  or  property  in  store,  by  the  assignment  and  delivery  of 
the  warehouse  receipt,  have  been  so  long  and  so  frequently 
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recognized  that  it  is  useless  to  question  it  or  cite  authorities 
in  support  of  it.  Such  transactions  to  the  extent  of  millions 
occur  daily.  To  transfer,  deliver  and  change  the  actual  pos- 
session of  commodities  is  not  only  impracticable  but  impose 
sible ;  hence,  the  system  of  a  constructive  delivery  of  the 
chattels  by  the  certificate  of  the  third  party  having  the  pos- 
session, has  become  a  necessity,  and  such  constructive  deliv- 
ery takes  the  place  of  the  actual  delivery  required  at  common 
law.  Two  things  are  necessaiy  to  accomplish  the  change  of 
title :  first,  the  assignment  and  delivery  of  the  certificate — the 
evidence  of  the  ownership — and  that  the  property  transfer* 
red  is  in  existence  in  the  custody  of  a  third  paily  and  at  a 
designated  place ;  second,  there  must  be  a  consideration. 

An  existing  indebtedness  is  a  good  consideration,  and  a 
pledge  by  way  of  collateral  security  for  money  advanced  is 
effectual  to  pass  the  title,  as  in  other  cases,  and  the  transfer 
and  delivery  of  the  certificate  is  as  effectual  to  pass  the  title 
as  actual  manual  delivery:  See  Jones  on  Pledges,  §§  280, 
281 ;  Second  Nafl  Bank  v.  WalbHdge,  19  Ohio  St.  419 ; 
Gibson  et  ah  v*  Chillicothe  etc.  Bank^  11  Ohio  St.  811 ;  Horr 
V.  Barker  ei  al.  8  Cal.  603 ;  Burton  v,  Curyeay  40  111.  820. 
Like  any  other  mercantile  transaction  it  may  be  impeached 
for  fraud  and  collusion. 

Twenty-six  supposed  errors  occurring  upon  the  trial  are 
assigned;  of  these,  the  first  nineteen  are  to  the  reception 
and  rejection  of  evidence.  After  a  very  careful  examination, 
we  conclude  that  plaintiff  in  error  was  not  prejudiced  by  any 
of  the  rulings  upon  the  evidence.  Most  of  the  objections 
were  in  regard  to  incidents  or  mattera  collateral  to  the  prin- 
cipal issues,  and  the  testimony  immaterial  whether  rejected 
or  admitted. 

The  only  important  issue  to  be  tried  was  that  formed 
upon  the  last  paragraph  of  the  answer.  The  question  being 
whether  the  transactions  between  the  bank  and  Bi-asher  <& 
Co.  were  collusive  and  fraudulent  for  the  purpose  of  defeat- 
ing creditors,  or  hona  fide  transactions  in  the  regular  course 
of  business.     Great  latitude  was  allowed  upon  the  trial  and 
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a  volume  of  testimony  admitted  in  regard  to  collateral  mat- 
ters, such  as  the  amounts  of  the  indebtedness  of  the  firm  to 
other  creditors,  the  manner  in  which  it  was  contracted,  the 
manner  in  which  business  of  the  firm  was  transacted,  the 
disposition  of  the  books  of  the  firm,  and  bills  receivable, 
the  disposition  of  goods  and  their  proceeds,  other  than  those 
ti-ansferred  to  the  bank,  and  the  legitimacy  of  the  claims  of 
relatives  as  creditors,  etc.,  none  of  which  were  pertinent  to 
the  inquiiy  or  issue  being  tried,  as  neither  the  bank  nor  any 
officer  of  it  was  in  any  way  attempted  to  be  shown  to  have 
been  connected  with  them  or  to  have  had  any  knowledge  of 
them.  Such  latitude  having  been  given  in  the  way  of  evi- 
dence to  impeach  the  transactions,  and  the  jury  having  found 
as  fact  that  the  transactions  were  legitimate  and  regular,  the 
only  important  issue  was  found  for  the  bank,  and  under  the 
numerous  and  repeated  decisions  in  the  courts  of  last  resort 
in  this  state  where  an  examination  of  the  evidence,  although 
conflicting,  shows  the  finding  to  have  been  warranted,  such 
finding  will  not  be  disturbed. 

The  defendant  signally  failed  to  establish  the  allegations 
in  his  special  answer  by  any  competent  evidence. 

The  refusal  of  the  court  to  give  each  of  the  instructions 
asked  by  the  defendant  from  one  to  thirteen,  both  inclusive, 
is  assigned  as  error.  A  careful  examination  fails  to  support 
the  supposed  eiTor.  Each  was  more  or  less  objectionable ; 
many  calling  for  infei'ences  from  facts  not  in  issue  and  not 
warranted  by,  or  predicated  upon,  any  proper  evidence  in 
the  case.  The  portions  of  them  applicable  and  proper  to  be 
given  were  embodied  in  the  instructions  given  by  the  court. 
Exceptions  were  taken  and  urged  to  some  portions  or  para- 
graphs of  the  charge  as  given.  It  is  not  claimed  that  the 
matter  stated  was  erroneous  of  itself,  but  that  the  errors  con- 
sisted in  not  adding  to  or  modifying  them  by  requiring  some 
other  substantive  fact  to  be  found. 

The  charge  of  a  court  is  to  be  examined  as  a  whole,  an  en- 
tirety. Isolated  and  detached  paragraphs  may  be  incomplete 
and  objectionable  when  viewed  alone  and  yet  be  eminently 
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proper  taken  in  connection  with  the  balance  of  the  charge. 
We  think  the  charge  taken  as  a  whole  embraced  all  the  law 
of  the  case  necessary  for  the  jury,  and  that  it  was  fully  as 
favorable  to  the  defendant  as  was  warranted. 

It  is  assigned  for  error  that  the  court  arbitrarily  fixed  the 
time  of  counsel  in  addressing  the  jury  to  the  prejudice  of 
the  defendant.  It  seems  that  each  side  was  given  one  hour ; 
the  plaintiff  fifteen  minutes  ia  opening,  and  the  balance  in 
closing,  and  the  defendant  given  an  intervening  hour.  Such 
matter  ai'e  so  entirely  within  the  discretion  of  the  trial  coui*t 
that  error  can  seldom  be  predicated  upon  them,  nor  will 
they  be  reviewed  in  this  court,  unless  actual  prejudice  is 
shown,  or  an  unwarranted  and  arbitraiy  interference  with 
the  right  of  counsel  and  a  palpable  abuse  of  discretion. 

The  judgment  must  be  afiSrmed. 

Affi,T7ned. 


Raymond  et  al..  Plaintiffs  in  Ebkob,  v.  The  People, 

ETC.,  Defendants  in  Error. 
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1.  City  Wabbants — Statutb  as  to  form  op,  Mandatoby. 
Section  22,  art  3,  of  the  charter  of  the  city  of  Denver  (SesB.  Laws,  1885, 

p.  93),  providing  that  every  warrant  drawn  upon  the  city  treasury 
shall  show,  among  other  things,  the  purpose  for  which  it  is  issued, 
AeZd,  mandatory. 

2.  CrrY  Wabbants — ^Whbn  void. 

The  provisions  of  the  statute  as  to  the  form  and  substance  of  a  city 
warrant  being  mandatory,  a  warrant  issued  without  a  compliance 
with  its  requirements  is  void  upon  its  face.    (Reed,  J.,  dissenting.) 

3.  FOBOEBY — ^VOID  WaBBAITT. 

Forgery  cannot  be  predicated  upon  an  instrument  which,  by  reason  of  i 

non  compliance  with  statutory  requirements,  is  void  upon  its  face. 
(Reed,  J.  dissenting.) 

4.  SPBGIAIi  COCTNSEL  FOB  THE  PEOPLE. 

The  trial  court  may  in  the  exercise  of  sound  discretion  appoint  one  or 
more  attorneys  to  assist  the  district  attorney  in  the  prosecution  of 
criminal  cases,  and  its  action  in  this  respect  will  not  be  reviewed 
except  where  a  clear  abuse  of  discretion  is  made  apparent. 

Error  to  the  District  Court  of  Arapahoe  County, 
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The  defendants,  George  R.  Raymond  and  James  P.  Had- 
ley,  were  indicted  for  forging  and  uttering  an  alleged  city 
warrant.  There  were  twelve  counts  in  the  indictment  and 
each  count  substantially  sets  forth,  in  terms  and  figures,  the 
warrant  which  it  is  alleged  was  forged  and  uttered.  The 
warrant  is  in  the  following  words  and  figures : 

"  Auditor's  Office,  City  of  Denver.     No.  E.  1974. 
"  Treasurer  of  the  City  of  Denver.     Pay  to  Joslin  &  Son 
or  order  ff3.50,  three  60  —  dollars,  out  of  any  money  in  the 

treasury  not  otherwise  appropriated,  for ^  and  charge 

the  same  to  miscellaneous  fund;  and   this  shall  be  your 
voucher.     By  order  of  the  city  council  of  date  Jul.  81, 1890. 
**  Issued  Aug.  1, 1890. 
**  [city  seal.]  Countersigned  by 

"  Attest :                                      A.  A.  McKnight, 
"  W.  H.  MiLBURN,                                       City  Auditor. 
"  City  Clerk.  


it 


4« 


,  Deputy. 

Deputy.  Wolfe  Londonbb, 

"  Mayor." 

The  indictment  charges  that  the  defendants  did  felonious- 
ly and  falsely  alter  the  said  warrant  for  the  payment  of 
money,  by  then  and  there  feloniously  and  falsely  writing  in 
and  upon  the  said  warrant  for  the  payment  of  money  the 
figures  "  80  "  immediately  preceding  the  figures  "  8.50,"  and 
writing  the  words  "  three  hundred  "  immediately  preceding 
the  word  ^^  three/'  so  that  the  said  warrant  for  the  payment 
of  money  thereby  became,  and  then  and  there  was,  of  the 
tenor  following : 

"  Auditor's  Office,  City  of  Denver.    No.  E.  1,974. 
"  Treasurer  of  the  City  of  Denver :  Pay  to  Joslin  &  So^i 
or  order  $808.50,  three  hundred  three  50  —  dollars  out  of 
any   money   in   the  treasury   not    otherwise   appi-opriaied, 
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for ^  and  charge  the  same  to  miscellaneous  fund ;  and 

this  shall  be  your  voucher.  By  order  of  the  city  council  of 
date  Jul.  31, 1890. 

*^  Issued  Aug.  1, 1890. 

"  [city  seal.]  Countersigned  by 

"  Attest :  A.  A.  McKnight, 

"  W.  H.  MiLBURN,  City  Auditor. 


i« 


City  Clerk. 


44 


^  Deputy. 

"Deputy.  Wolfe  Londoner, 

"  Mayor.'* 

— with  intent  then  and  there  to  damage  and  defraud  the  city 
of  Denver. 

The  third  count  of  the  indictment  charges  the  felonious 
uttering  and  passing,  as  true  and  genuine,  the  warrant  so 
feloniously  forged  and  altered  and  counterfeited  for  the  pay- 
ment of  money.  Each  and  every  other  count  in  the  indict- 
ment is  substantially  similar,  and  it  is  sufficient  to  say  that 
they  embrace  the  words  and  figures  of  the  warrant  above 
recited.  The  indictment  was  returned  into  court  by  the 
grand  jury,  signed  by  the  district  attorney,  I.  N.  Stevens, 
and  by  James  6.  Belford  and  Caldwell  Yeaman,  special 
counsel,  and  was  duly  indoi'sed  ^^  A  true  bill "  by  John  L. 
Dailey,  foreman  of  the  grand  jury. 

Before  pleading  to  the  indictment,  defendants  interposed 
a  motion  to  quash,  in  which  it  is  recited  that  all  the  proceed- 
ings before  the  grand  jury,  including  the  taking  of  testimony, 
were  controlled  by  the  special  counsel,  Belford  and  Yeaman, 
neither  of  whom  were  then  and  there  the  district  attorney  of 
such  district,  and  neither  of  whom  were  then  and  there  duly 
appointed  and  qualified  district  attorneys  or  deputy  district 
attorneys,  and  neither  of  whom  had  any  authority  or  lawful 
right  to  appear  as  attorney  or  representative  of  said  people 
in  taking  the  testimony  before  the  said  g^nd  jury  while  said 
grand  jury  were  deliberating  upon  said  indictment,  and 
neither  of  whom  then  and  there  duly  appointed  were  qual- 
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ified  in  any  way  or  manner  to  represent  the  people  as  re- 
quired by  statute,  and  neither  of  whom  had  been  employed 
or  appointed  by  the  county  commissioners  of  any  county  to 
appear  and  prosecute ;  that  I.  N.  Stevens,,  Esq.,  the  district 
attorney,  was  the  duly  elected  and  qualified  district  attorney 
for  the  second  judicial  district,  and  that  he  or  his  deputies 
did  not  appear  before  the  grand  jury  which  heard  the  testi- 
mony in  said  cause  and  presented  said  indictment ;  that  he 
was  neither  sick  nor  absent  nor  interested  in  the  case,  nor 
incapacitated  in  any  way  or  manner  from  discharging  or 
performing  the  duties  of  said  office,  and  had  not  declined  or 
refused  to  prosecute  said  cause,  and  that  the  appointment  of 
said  Belford  and  Yeaman  as  special  counsel  by  the  coui't  was 
without  authority  or  warrant  of  law.  The  defendants  also 
challenged  the  array  of  the  gnmd  jury,  on  the  ground  that 
the  same  had  not  been  properly  drawn,  selected  and  im* 
paneled.  The  motions  and  challenges  were  met  in  proper 
form  by  the  people  and  overruled  by  the  court.  Thereafter 
special  demurrers  to  the  indictment  were  interposed,  which 
were  overruled.  The  cause  was  tried  to  a  jury,  and  resulted 
in  a  general  verdict  of  guilty.  Motiiuis  for  a  new  trial  and 
in  arrest  of  judgment  wei-e  'overruled,  and  the  defendants 
sentenced  to  hard  labor  in  the  penitentiary  for  a  period  of 
five  years.  To  reverse  the  judgment  of  the  court  below  this 
writ  of  error  is  prosecuted. 

Thirty-seven  errors  are  assigned  upon  the  record,  but  for 
the  purposes  of  this  opinion  they  can  be  embraced  under  five 
heads:  First,  the  insufficiency  of  the  indictment;  second, 
the  legality  and  authority  of  special  counsel  to  appear  before 
the  grand  jury,  and  in  the  prosecution  of  the  case ;  third,  the 
error  of  the  court  in  admitting  testimony  on  the  part  of  the 
plaintiff  over  the  objections  of  defendants ;  fourth,  error  of  the 
court  in  admitting  various  exhibits  offered  by  the  people  in 
evidence  over  the  objections  of  defendants,  and  in  permitting 
the  jury  to  take  the  various  exhibits  when  they  retired  to 
consider  their  verdict ;  fifth,  error  in  the  instructions.  The 
cause  was  submitted  upon  hneis  and  oral  argument. 
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Mr.  F.  C.  GoiTDY,  Mr.  A.  M.  Stevenson,  Mr.  S.  B.  Bebby 
and  Mr.  C.  D.  May,  for  plaintiffs  in  error. 

Mr.  Joseph  H.  Maxjpin,  attorney  general,  Mr.  Cald- 
well Yeaman,  Mr.  James  B.  Belfobd,  Mr.  Thomas 
Wabd,  Jr.,  and  Mr.  H.  B.  Babb,  of  counsel. 

Richmond,  P.  J.,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  principal  contention  of  defendants*  counsel  is  that  the 
indictment  is  insufficient  in  this :  That  the  warrant  alleged 
to  have  been  forged  and  altered  was  void  upon  its  face,  and 
that  forgery  could  not  be  predicted  upon  a  void  instrument ; 
that  special  counsel,  Belford  and  Yeaman,  not  being  district 
attorneys  or  deputies,  and  not  having  been  employed  by  the 
county  commissioners  of  Arapahoe  county,  or  any  other 
county,  but  having  been  selected  by  the  court  as  special  coun- 
sel, were  clearly  without  authority  to  appear  before  the 
grand  jury,  and  in  the  prosecution  of  the  defendants  after 
presentment  by  indictment ;  that  the  court  erred  in  admit- 
ting in  evidence  a  large  number  of  warrants  of  the  city,  some 
forged  and  others  genuine.  These  are  the  three  piincipal 
questions  that  were  discussed  before  us  in  the  oral  argument. 

The  main  and  most  important  question,  and  the  one  with 
which  we  have  had  the  greatest  difficulty  in  reaching  a  con- 
clusion, is  the  firat.  The  testimony  in  the  case  shows  that 
George  R.  Raymond  was  deputy  city  auditor ;  that  James 
P.  Hadley  was  deputy  city  treasurer ;  that  J.  Jay  Joslin  & 
Son  had  a  claim  against  the  city  for  merchandise  furnished 
to  the  extent  of  f  8.50,  which  claim  was  duly  presented  to 
the  city  council  and  allowed,  and  thereafter  a  warrant  was 
drawn  for  the  sura  of  $8.50,  but  in  said  warrant  the  purpose 
for  which  the  appropriation  was  made  or  the  warrant  drawn 
was  not  included  in  the  warrant ;  that  thereafter  the  defend- 
ants, Hadley,  Raymond,  and  one  Milburn,  the  then  city 
clerk,  altered  the  warrant  by  inserting  the  figures  ^^  80 ''  and 
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the  words  "  three  hundred  "  in  the  said  warrant,  and  sub- 
sequently drew  the  entire  sum  of  f  308.50  from  the  treasury 
of  the  city.  It  is  insisted  that  the  failure  of  the  warrant  to 
show  on  its  face  the  purpose  for  which  it  was  drawn  renders 
it  absolutely  void,  and  consequently  that  no  indictment  for 
forgery  can  be  predicated  upon  it. 

I  will  divide  this  last  proposition  into  two  parts :  First. 
Was  the  alleged  warrant  void  upon  its  face  ?  Second.  If 
void,  was  it  a  subject  of  forgery  ? 

Section  22,  art.  3,  of  the  city  charter  of  Denver  (Sess.  Laws, 
1886)  provides  as  follows :  "  No  money  shall  be  paid  out  by 
the  city  treasurer  for  any  purpose,  except  upon  warrants  drawn 
upon  him  by  order  of  the  city  council  and  signed  by  the 
mayor,  countei'signed  and  registered  by  the  auditor,  and  at- 
tested by  the  clerk ;  and  every  such  warrant  shall  show  an 
its  face  the  date  of  its  issue,  the  date  of  the  order  of  the  city 
council,  to  whom  and  for  what  purpose  issued,  and  from 
what  fund  payable."  It  will  be  observed  that  the  warrant 
upon  which  the  charge  of  forgery  is  predicated  omits  to  state 
for  what  purpose  it  was  issued ;  and,  in  order  to  determine 
the  validity  or  invalidity  of  this  warrant,  it  is  necessary  to 
determine  whether  the  provisions  of  the  statute  above  recited 
are  mandatoiy ;  and,  before  proceeding  to  the  discussion  of 
this  question,  it  may  be  well  to  theorize  as  to  the  object  of 
the  legislature  in  providing  for  a  specific  recital  in  the  war- 
i-ant  of  the  purpose  for  which  it  was  issued.  This  provision 
of  the  statute  is  as  important  as  any  of  the  other  enumerated 
lequisites  of  a  warrant.  If  we  can  omit  the  purpose  for 
which  it  is  issued,  why  can  we  not  omit  the  signature  of  the 
mayor,  the  date  of  the  order  of  the  city  council,  to  whom 
payable,  and  from  what  fund  payable  ?  The  statute  says  it 
shall  show  on  its  face  the  purpose.  The  object  of  the  legis- 
lature in  providing  for  this  insertion  in  the  warrant,  it  occurs 
to  me,  was,  among  other  things,  that  the  treasurer  might  be 
advised  of  the  fact  that  the  claim  for  which  the  warrant  was 
directed  to  be  issued  was  one  for  which  the  moneys  of  the 
city  could  be  legitimately  appropriated.     It  must  be  con- 
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ceded  that,  should  a  warrant  be  drawn  enumerating  on  its 
face  an  illegitimate  purpose, — one  for  which  the  city  had  no 
right  to  expend  money  or  to  appropriate  money, — the  treas- 
urer would  be  wholly  unwarranted  in  disbui'sing  the  funds  of 
the  city  in  payment  thereof.  The  reports  are  full  of  cases 
where  it  has  been  held  that  appropriations  were  lUtra  vires^ 
and  that  a  city  should  be  enjoined  from  such  expendi- 
tures. I  could  recite  innumerable  instances  where  a  city,  a 
county  and  a  school  district  have  deemed  it  prudent  and 
wise  to  aid  in  enterprises  of  a  private  nature,  which  might 
be  conceded  would  be  of  public  benefit,  yet  appropriations 
for  such  purposes  have  been  held  vltra  vires.  If  the  warrant 
upon  its  face  had  shown  such  an  illegitimate  purpose,  can  it 
be  contended  that  a  treasurer  would  be  warranted  in  the 
payment  of  it?  If  this  be  true,  then  the  failure  to  specify 
the  purpose  is  equally  fatal.  The  lack  of  this  information 
would  justify  the  treasurer  in  refusing  payment,  and  informa- 
tion that  would  bring  to  his  mind  that  a  warrant  was  for  an 
illegitimate  purpose  would  be  equally  a  justification  for  the 
refusal  of  payment. 

The  basis  of  this  discussion  is  fully  supported  by  the  cases 
which  have  passed  on  this  and  similar  phases  of  the  subject- 
matter  of  this  inquiry. 

In  the  case  of  Merkel  v.  Berks  Co,^  81  Pa.  St.  505,  it  was 
held  that  the  director  and  inspectors  of  the  poor  and  prison 
of  Berks  county  had  no  right  to  draw  orders  on  the  county 
treasurer  for  donations  for  benevolent  purposes.  On  the 
trial  of  the  case,  Woodward,  P.  J.,  rendered  an  opinion,  in 
the  course  of  which  he  said  :  ^^  Among  other  duties  imposed 
on  the  county  ti'easurer  is  that  requiring  him  to  disburse  the 
moneys  belonging  to  the  prison,  on  orders  drawn  on  him  by 
the  board  of  inspectors,  necessary  for  the  support  of  the  poor. 
Moneys  passing  into  his  custody  are  such  as  shall  be  neces- 
sary for  keeping,  furnishing  and  maintaining  the  prison,  and 
necessary  for  the  support  of  the  poor.  To  these  puiposes 
the  public  funds  are  destined.  To  provide  for  these  purposes, 
the  directors  and  inspectors  are  authorized  to  disbui-se  the 
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funds  by  drawing  orders  which  it  is  the  duty  of  the  treasurer 
to  pay.  Ordera  appropriating  money  to  other  purposes  are 
illegal,  and,  if  the  treasurer  has  knowledge  or  means  of 
knowledge  of  their  illegality,  it  is  his  duty  to  refuse  to  pay 
them  when  they  are  presented.  He  is  bound  to  know  the 
extent  and  limit  of  the  authority  conferred  upon  him  by  the 
law  under  which  he  has  accepted  his  office.  In  this  ciise 
express  notice  was  given  him  that  the  orders  were  drawn  for 
none  of  the  purposes  specified  in  the  acts  of  the  assembly. 
Upon  their  face  they  were  declared  to  be  donations.  The 
dii-ectors  and  inspectors  had  no  more  right  to  dmw  them, 
and  the  treasurer  was  no  more  justified  in  paying  them,  than 
if  they  had  purported  to  be  given  to  satisfy  the  gambling 
debt  of  a  pauper,  or  to  buy  a  prisoner  a  horse.  *  *  •  Mu- 
nicipal officers  are  held  to  strict  accountability."  On  the  re- 
moval of  the  record  to  the  supreme  court  of  Pennsylvania, 
it  was  held  that  "  the  orders  paid  by  the  treasurer  of  the 
county  were  illegal  on  their  face,  and  therefore  brought  home 
notice  to  him  of  the  want  of  authority  in  the  directors  of  the 
poor  to  order  the  payment." 

It  seems  to  me  that  the  supreme  court  of  this  state  has 
practically  settled  this  question  in  the  case  of  Traveler's  Ins. 
Co.  V,  Denver^  11  Colo.  435,  wherein  the  identical  section  of 
the  city  charter  was  considered.  There  it  is  said  that  "  these 
requirements  as  to  what  the  warrant  shall  state  are  manda- 
tory, and  a  warrant  which  does  not  comply  with  *these  re- 
quirements in  its  statements  does  not  create  any  liability 
against  the  city,  and  is  not  evidence  of  a  debt  against  it." 
But  it  is  claimed  this  is  obiter  dicta.  I  cannot  agree  with 
the  contention  in  this  particular.  I  think  it  was  essential 
to  the  decision  of  that  case,  but  nevertheless  it  is  a  declara- 
tion, and  indicates  a  conclusion  of  the  supreme  couit  of  this 
state  upon  this  question.  It  may  be  said,  with  considerable 
force,  that  courts  are  not  bound  to  follow  the  mere  declara- 
tions in  opinions  not  necessary  to  the  decision ;  yet  I  am 
inclined  to  the  opinion  that,  if  it  was  but  an  expression  and 
wholly  unnecessary,  it  still  is  a  correct  legal  conclusion ;  or, 
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as  Justice  Miller  says,  "  obiter  dicta  *  *  *  are  those  obser- 
vatioDs  thrown  out  by  the  court  in  delivering  its  opinions 
which,  though  in  themselves  valuable  as  statements  of  prin- 
ciples, and  often  sound  principles,  are  not  involved  in  the 
case  before  them,  and  therefore  are  to  be  treated  merely  as 
the  suggestion  of  the  judge,  and  not  as  the  decision  of  the 
court.  Very  much  of  what  is  presented  to  the  court  as  au- 
thority in  the  hearing  of  a  case  is  of  this  chamcter,  and  while 
it  is  not  decisive,  and  does  not  carry  the  weight  of  a  direct 
decision  of  the  court  in  the  case,  it  cannot  be  said  to  be 
wholly  useless,  when  the  observations  proceed  from  a  dis- 
tinguished judge  of  high  authority,  and  whose  opinions  are 
entitled  to  respect."  Art.  Amer.  Law  Review,  April,  1889. 
^^  The  intention  of  the  legislatui'e  should  control  absolutely 
the  action  of  the  judiciary.  Where  that  intention  is  clearly 
ascertained,  the  courts  have  no  other  duty  to  perform  than 
to  execute  the  legislative  will,  without  any  regard  to  their 
own  views  as  to  the  wisdom  or  justice  of  the  particular  en- 
actment. The  means  of  ascertaining  that  intention  are  to 
be  found  in  the  statute  itself,  taken  as  a  whole  and  with  all 
its  parts ;  in  statutes  on  the  same  subject ;  antecedent  juris- 
prudence and  legislation  ;  contemporaneous  and  more  recent 
exposition ;  judicial  construction  and  usage ;  and  to  the  use 
of  these  means,  and  these  alone,  the  judiciary  is  confined." 
Sedg.  on  Constr.  Stat,  and  Const.  Law,  325.  ^^  Mandatory 
statutes  &re  imperative.  They  must  be  strictly  pursued. 
Otherwise  the  proceeding  which  is  taken  ostensibly  by  virtue 
thereof  will  be  void.  Compliance  therewith,  substantially, 
is  a  condition  precedent ;  that  is,  the  validity  of  acts  done 
under  a  mandatory  statute  depends  on  a  compliance  with  its 
requirements.  When  a  statute  is  passed  authorizing  a  pro- 
ceeding which  was  not  allowed  by  the  general  law  before, 
and  directing  the  mode  in  which  an  act  shall  be  done,  the 
mode  pointed  out  must  be  strictly  pursued.  It  is  the  condi- 
tion on  which  alone  a  party  can  entitle  himself  to  the  benefit 
of  the  statute  that  its  directions  shall  be  strictly  complied 
with.  Otherwise  the  steps  taken  will  be  void.  *  ♦  *  What 
Vol.  11—22 
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the  law  requires  for  the  protection  of  the  taxpayer,  for  ex- 
ample, is  mandatory,  and  cannot  be  regarded  as^  directory 
merely.  *  *  *  The  special  powers  given  to  corporations,  to 
courts,  or  ofiBcers  must  be.  exercised  with  strict,  substantial 
adherence  to  all  directions  of  the  statute.  *  •  *  A  body  cor- 
porate, created  for  a  special  purpose,  with  limited  powers, 
being  a  creature  of  the  statute,  must  conform  in  its  action 
to  the  law  of  its  creation,  and  acts  done  contrary  to  such  reg- 
ulations are  simply  void."  Sutherland  on  Stat.  Construction, 
§§  464, 466, 466.  "  Where  the  thing  to  be  done  concerns 
and  subserves  rights  both  of  the  public  and  of  individuals, 
in  all  these  an  intent  is  to  be  inferred  that,  in  using  a  per- 
missive phrase,  the  legislature  really  meant  to  enjoin  an  im- 
perative duty."  Endlich  on  Interpretation  of  Statutes,  sec. 
812.  The  last  recited  rule  is  much  stronger  than  one  nec- 
essary to  cover  the  case  presented  here.  The  language  of 
the  charter  is  not  permissive.  It  saj'^j  the  warrant  shall  show 
on  its  face  the  pui*pose  for  which  it  is  issued.  It  is  not,  in 
any  sense,  a  permissive  phrase,  and  to  embrace  in  the  warrant 
its  purpose  certainly  tends  to  subserve  the  public  intei*est, 
and  to  protect  the  public  funds  in  the  custody  and  under  the 
control  of  the  city  treasurer.  When  the  object  of  the  stat- 
utes are  considered,  and  the  general  rules  for  the  construction 
of  such  as  concern  the  public  and  its  affaira  are  followed, 
there  is  no  escape  from  the  conclusion  that  the  statute  is 
mandatory.  This  conclusion  is  abundantly  sustained  by  an 
unbroken  series  of  decisions,  where  the  question  has  received 
attention. 

Olidden  v,  Sopkins,  47  111.  626,  was  an  action  brought  by 
Hopkins  against  Glidden  and  others,  as  directors  of  a  school 
district,  to  recover  upon  a  wairant.  On  the  trial  of  the  cause, 
plaintiff  offered  in  evidence,  to  sustain  the  issue  on  his  part, 
the  original  instrument,  to  the  admission  of  which  defend- 
ants objected,  for  the  reason  that  the  writing  did  not  show 
on  its  face  for  what  purpose  it  was  drawn  or  what  indebted- 
ness it  was  to  pay.  The  court  overruled  the  objections,  and 
plaintiff  obtained  judgment.    In  deciding  the  case,  Judge 
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Breese  used  the  following  language :  *^  Certain  school  funds 
collected  from  taxes  levied  by  the  order  of  directors,  or  from 
the  sale  of  property  belongring  to  any  district,  can  be  paid 
out  on  the  order  of  the  directors ;  ,and  all  moneys  and  school 
funds  liable  to  distribution,  not  being  principal,  paid  into 
the  township  treasury,  or  coming  into  the  hands  of  the  town- 
ship treasury,  can  be  paid  out  only  on  the  order  of  the  prop- 
er board  of  directors,  signed  by  a  majority  of  the  board,  or 
their  president  and  clerk ;  and  in  all  such  orders  the  purpose 
for  which,  or  on  what  account  drawn,  shall  be  stated,  and  a 
form  is  given  in  which  they  may  be  drawn.  From  the  vari- 
ous provisions  of  this  act,  a  studied  design  on  the  part  of  the 
legislature  to  protect  the  school  fund,  and  guard  it  from  all 
misapplication,  is  quite  apparent.  This  provision,  requiring 
orders  to  express  on  their  face  for  what  purpose  drawn,  must,  . 
in  the  light  of  this  legislation,  be  regarded  as  mandatory, 
and  the  provision  itself  is  so  just,  and  so  well  calculated 
to  protect  the  fund,  that  it  cannot,  and  ought  not,  in  any 
case  to  be  dispensed  with.  The  order  offered  in  evidence 
was  not  an  order  authorized  to  be  drawn,  and  consequently 
it  furnishes  no  ground  of  action  against  the  succeeding  board 
of  directors.  *  ♦  *  The  board  of  school  directors,  though  a 
corporation,  are  possessed  of  certain  specially  defined  powers, 
and  can  exercise  no  others,  except  such  as  result  by  fair  im- 
plication from  the  powers  granted.  *  *  *  This  order,  tested 
by  the  statute,  was  void  in  its  inception,  and  incapable  of 
being  made  valid  by  the  act  of  any  succeeding  board,  or  by 
the  promise  of  any  official  to  pay  it."  In  the  case  of  District 
of  Columbia  v.  Cornell^  180  U.  S.  656,  it  was  held  that  cer- 
tificates of  indebtedness  issued  by  a  municipal  corporation 
have  no  validity  unless  issued  for  a  purpose  authorized  by 
law.  In  the  case  of  Bayerque  v.  City  of  San  Francisco^  1 
McAll.  175,  the  section  under  consideration  reads  as  follows : 
**'  Every  warrant  upon  the  treasury  shall  be  signed  by  the 
comptroller,  and  countersigned  by  the  ma}'or,  and  shall 
specify  the  appropriation  under  which  it  is  issued,  and  the 
date  of  the  ordinance  making  the  same.    It  shall  also  state 


340  Raymond  v.  People,  etc.  [April  T., 

from  what  fund  and  for  what  purpose  the  amount  specified 
is  to  be  paid  ;  also  the  appropriation  under  which  it  is  issued 
and  the  date  of  the  ordinance  making  the  same."  The  judge, 
in  delivering  the  opinion,  said :  ^^  This  cannot  be  regarded 
as  a  matter  of  foim.  It  is  a  substantial  requirement,  and 
inserted  to  carry  out  the  policy  contemplated  to  be  pursued 
for  the  protection  of  the  public  from  the  recklessness  of  city 
officers,  and  the  collusion  with  them  of  third  parties."  The 
warrant  referred  to  failed  to  specify  the  appropriation  under 
which  it  was  issued,  and  the  date  of  the  ordinance,  and  it  was 
held  that  it  could  not  be  recovered  on  as  a  warrant,  even  in 
the  hands  of  the  original  holder ;  that  they  were  not  legally 
issued,  nor  was  the  treasurer  authorized  to  pay  them.  ^^  The 
defendant  is  not  a  private  trading  corporation,  but  a  pubUc 
municipal  one.  In  the  distribution  of  its  powers  among  its 
agents,  the  legislature  has  interposed  a  check  upon  the  officer 
having  the  custody  of  the  public  money,  by  authorizing  him 
to  pay  only  such  warrants  as  purport  on  their  face  to  have 
been  issued  under  some  previous  appropriation,  and  the  date 
thereof  must  be  given.    None  other  could  lawfully  issue." 

In  the  case  of  Smeltzer  v.  White^  92  U.  S.  890,  it  was  held 
that  where  the  statute  required  the  treasurer  to  disburse 
some  of  the  county  money  on  warrants  drawn  and  sig^ned 
by  the  county  judge,  and  sealed  with  the  county  seal,  and 
not  othei'wise,  the  treasurer  could  pay  no  orders  or  warrants 
unless  they  were  so  sealed,  and  that  no  warrant  is  a  genuine 
county  warrant  which  is  unsealed  by  the  county  seal. 
PreBcott  v.  Gonser^  84  Iowa,  178 ;  Springer  v.  Caunti/  of  Clay, 
35  Iowa,  243 ;  State  v.  Smith,  89  Mo.  409.  Reeve  v.  City  of 
Oshkosh,  33  Wis.  477,  was  a  case  where  the  charter  of  the 
city  of  Oshkosh  provided  that  '^  all  orders  drawn  upon  the 
treasurer  shall  specify  the  purpose  for  which  they  were 
drawn,  and  shall  be  payable  generally  out  of  any  funds  in 
the  treasury  belonging  to  the  city,  except  the  school  fund. 
Held,  that  this  provision  is  mandatory,  andoio  recovery  can 
be  had  on  an  order  which  does  not  specify  the  purpose  for 
which  it  is  drawn."    In  the  case  of  Martin  v.  San  Franciaea, 
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16  Cal.  285,  it  was  held  that  where  the  warrants  do  not  com- 
ply, in  their  form,  with  the  requirements  of  the  city 
charter,  they  would  not  constitute  any  authority  to  the  treas- 
urer to  pay  them,  because  they  do  not  specify  the  appropria- 
tion under  which  they  were  issued  or  the  date  of  the  ordi- 
nance making  the  same.  In  the  case  of  Oity  of  Leavemvorth 
V.  RatMny  2  Kan.  857,  this  language  is  used :  ^'  Municipal 
corporations  are  creations  of  the  law,  and  possess  no  powei's 
except  such  as  are  conferred  by  law.  They  act  under  pre- 
scribed rules,  and  must  act  in  accordance  with  them.  They 
cannot,  in  any  sense,  be  said  to  act  as  natural  persons. 
When  they  undertake  to  make  contracts,  they  must  observe 
the  regulations  prescribed  in  that  behalf,  else  there  will  be 
no  contract,  and  no  subsequent  act  can  cure  the  defect. 
Their  power  to  contract  must  be  delegated  by  law,  while 
that  of  a  natural  person  is  inherent.  *  «  *  When  the  law 
prescribes  a  prerequisite  to  their  ability  to  contract,  the  obli- 
gation to  observe  it  cannot  with  impunity  be  disregarded. 
Nor  will  a  subsequently  attempted  ratification  cure  the  de- 
fect. Such  a  construction  would  render  nugatory  the  most 
salutary  safeguards,  and,  in  effect,  make  municipal  corpora- 
tions omnipotent.  They  must  contract,  if  at  all,  within  the 
prescribed  limits,  and  according  to  the  prescribed  forms. 
They  take  no  powers  by  implication."  In  the  case  of  Tur- 
Air  V.  City  of  San  FraneUeo^  7  Cal.  468,  it  was  held  that  ^^  a 
comptroller's  warrant,  to  be  valid,  must  be  in  the  form  pre- 
scribed by  the  charter  of  the  city." 

Municipal  warrants  are  instruments  drawn  by  the  officers 
of  a  corporation  upon  its  treasurer,  directing  him  to  pay  a 
certain  sum  of  money  specified  therein  to  the  person  named  or 
bearer.  They  are  vouchers ;  the  necessary  instruments  for 
carrying  on  the  machinery  of  municipal  administration.  1 
Dill.  Mun.  Corp.  §  485.  The  power  to  issue  such  paper  is 
usually  conferred  by  charter  or  statute,  and  they  must  be 
diawn  by  the  proper  officer,  and  all  conditions  precedent  must 
be  strictly  complied  with.  Trustees  v.  Cherry^  8  Ohio  St.  565. 
When  required  by  law  to  issue  a  warrant,  such  officer  has 
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no  discretion.  His  act  is  merely  ministerial.  Campbell  v. 
Polk  Co.y  8  Iowa,  467.  The  foregoing  authorities,  it  seems 
to  me,  satisfactorily  establish  the  fact  to  be  that  the  section 
of  the  charter  under  consideration  is  mandatory ;  that  the 
purpose  for  which  a  warrant  is  issued  must  appear  upon  the 
face  of  the  warrant.  It  is  not  necessaiy,  in  my  judgment, 
that  the  section  of  the  statute  referred  to  should  go  beyond 
the  emphatic  language  used,  and  say  that,  if  it  does  not  so 
appear,  the  warrant  shall  be  void.  In  addition  to  the  fact 
that  the  authorities  establish  the  provision  of  the  section  as 
mandatory,  I  think  they  establish  the  fact  to  be  that  the  war- 
rant, omitting  the  recitation,  is  void ;  that  it  is  void  upon 
its  face ;  that  it  had  no  tendency  to  defraud  the  city  govern- 
ment ;  and  no  one  will  contend  that,  had  the  office  of  city 
treasurer  been  carefully  administered,  such  a  warrant  would 
have  been  received  and  paid. 

Can  it  be  urged  that  if  the  treasurer  of  the  city  of  Denver, 
or  his  deputy,  knowing  the  law,  had  been  honest  and  faith- 
ful in  the  discharge  of  his  duties,  a  warrant  of  the  kind  in  ques- 
tion, failing  to  contain  the  matters  and  things  specified  by 
the  statute,  in  order  to  make  it  a  valid  warrant  and  a  voucher 
in  his  hands,  could  possibly  have  failed  to  detect  the  omission 
in  this  case  ?  It  is  equally  true  that  any  bona  fide  purchaser, 
who  might  have  purchased  this  warrant  without  any  knowl- 
edge of  the  provisions  of  the  charter,  would  not  have  been 
permitted  in  any  court  to  recover  upon  it.  It  would  not  be 
evidence  of  a  legal  obligation,  and  no  court,  either  at  law  or 
equity,  would  have  been  warranted  in  the  face  of  the  statute 
in  giving  judgment  against  the  city  upon  such  a  warrant. 

There  are  many  decisions  wherein  municipal  powers  and 
warrants  issued  thereunder  have  received  the  consideration 
of  courts,  and  where  they  have  undoubtedly  held  that,  when 
the  inquiry  concerns  simply  the  form  of  the  paper,  and  there 
has  been  a  substantial  observance  of  the  statutory  require- 
ments, the  waiTants  were  valid ;  but  none  have  ever  gone  to 
the  extent  of  determining  that,  when  the  omission  was  of  mat* 
ters  of  substance,  the  warrant  was  of  any  validity.     Statutes 
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which  prescribe  what  a  warrant  shall  contain  are  universally, 
and  without  known  exception,  held  to  be  mandatory. 

It  being  void,  can  the  crime  of  forgery  be  predicated  upon 
it?  The  force  of  the  cases  which  hold  the  statute  to  be  man- 
datory, and  that  the  warrant,  lacking  the  statutory  require- 
ments, is  void,  and  that  forgery  cannot  be  predicated  upon 
such  a  warrant,  is  to  be  found  in  the  application  of  the  prin- 
ciple that  there  must  be  a  legal  tendency  to  deceive,  in  order 
that  the  crime  of  forgery  may  be  laid.  This  legal  tendency 
includes  also  the  element  of  validity  or  legal  sufficiency ; 
without  this,  as  the  cases  say,  there  can  be  no  legal  tendency 
to  deceive.  The  legal  invalidity,  being  apparent  from  an 
inspection  of  the  document,  is  lacking  the  tendency  to  de- 
ceive or  harm,  and  so  the  following  cases  hold.  In  the  case 
of  People  V.  Shallj  9  Cow.  778,  it  was  held  that  an  instru- 
ment void  upon  its  face,  and  not  shown  to  be  operative  by 
averment,  if  genuine,  is  not  the  subject  of  forgery.  And 
in  the  course  of  the  opinion  this  language  is  used :  ^^  Void 
things  are  as  no  things.  Was  it  ever  heard  of  that  the  for- 
gery of  2kntidum  p(u:tum — ^a  thing  which  could  not  be  de- 
clared on  or  enforced  in  anj'  way — ^is  yet  indictable  ?  It  is 
the  forgery  of  a  shadow."  Hex  v.  Michards^  Crown  Cases, 
198 ;  Rex  v.  Lyon^  lb.  255  ;  Bex  v.  Burke^  lb.  497.  .In  the 
case  of  People  v.  Heed^  1  Idaho,  531,  it  was  held  that,  if  the 
original  instrument  alleged  to  have  been  forged  or  counter- 
feited is  void  upon  its  face,  an  indictment  for  forgery  will 
not  lie  for  counterfeiting  such  an  instrument.  This  was  a 
case  where  the  defendant  was  charged  with  forging  a  county 
warrant  for  the  sum  of  $175.  ^^  A  writing  invalid  on  ita 
face  cannot  be  the  subject  of  forgery,  because  it  has  no  legal 
tendency  to  effect  a  fraud.  If,  therefore,  a  statute  author- 
izes an  instrument  not  known  to  the  common  law,  and  so 
prescribes  its  form  as  to  render  any  other  form  null,  forgery 
cannot  be  committed  by  making  a  false  statutory  one  in  a 
form  not  provided  for  by  the  statute,  even  though  it  is  so  like 
the  genuine  as  to  deceive  most  persons."  2  Bish.  Ciim. 
Law,  §  588 :  Bex  v.  Moffatt^  Leach,  431 ;  Bex  v.  Lyorin,  lb. 
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597.  In  the  case  of  Cunningham  v.  People^  11  N.  Y.  (Su- 
preme Court  Rep.)  455,  it  was  held  that,  ^  If  a  statute  au- 
thorizes an  instrument  not  known  to  the  common  law,  and 
so  prescribes  its  form  as  to  render  any  other  form  null,  for- 
gery cannot  be  committed  by  making  an  instrument  in  a 
form  not  provided  by  the  statute,  even  though  it  is  so  like 
the  genuine  one  as  to  be  liable  to  deceive  most  persons."  In 
jRoode  V.  State^  5  Neb.  174,  it  was  announced  that,  ^^  if  an 
instrument  does  not  purport  on  the  face  of  it  to  be  good  and 
valid  for  the  purpose  for  which  it  was  created,  it  cannot  le- 
gally be  the  subject  of  forgery,  if  not  genuine."  In  Renibert 
V.  StcUe^  58  Ala.  467,  it  was  held  that  ^^  an  instrument  which, 
on  its  face  and  in  its  frame,  is  illegal  or  necessarily  innoc- 
uous from  its  character,  is  not  the  subject  of  forgery."  In 
Clarke  v.  State^  8  Ohio  St.  630,  the  court  said :  ^^  An  indict- 
ment for  forgeiy  must  not  only  allege  the  false  making  or 
alteration  of  a  writing  specified  in  the  statute,  with  intent 
to  defraud  some  named  person  or  body  corporate,  but  it  must 
also  appear  on  the  face  of  the  indictment  that  the  fabricated 
wridug,  either  of  itself  or  in  connection  with  the  extrinsic 
facts  averred,  is  such  that,  if  genuine,  it  would  be  valid  in 
the  law  to  prejudice  the  rights  of  the  person  or  body  corpo- 
rate thus  named."  Bamum  v.  State^  15  Ohio  St.  717.  In 
the  case  of  People  v.  Tomlinsonf  85  Gal.  508,  it  was  held  that 
^^  the  purpose  of  the  statute  against  forgeries  is  to  protect 
society  against  the  fabrication,  falsification,  and  the  uttering, 
publishing,  and  passing  of  forged  instruments,  which,  if  gen- 
uine, would  establish  or  defeat  some  claim,  impose  some  duty, 
create  some  liability,  or  work  some  prejudice  to  another  in 
his  rights  of  person  or  property." 

I  am  unable  to  conceive  how  the  warrant  in  question  could 
possibly  operate  to  the  prejudice  of  the  city,  or  of  individuals, 
when  we  know  that  it  was  the  duty  of  the  city  oflBcers  to 
recognize  the  omission  of  a  statutory  requisite  necessary  to 
make  of  the  warrant  in  question  a  genuine  warrant,  and 
when  we  know,  in  addition  to  that,  that  persons  dealing  with 
corporations  must  be  assumed  to  know  the  extent  of  its  cor- 


1892.]  Raymond  v.  People,  etc.  845 

porate  powers,  and  take  notice  of  any  restriction  in  its  char- 
ter. So,  too,  are  the  duties  and  powers  of  an  officer  of  a 
corporation  prescribed  by  statute,  and  all  peraons  dealing 
with  such  officers  must  take  notice  of  such  limitations  im- 
posed upon  their  authority  by  such  statute.  Dill.  Mun. 
Corp.  §  381.  No  duty  or  liability  was  created  against  the 
city  of  Denver  by  this  warrant,  not  even  to  the  extent  of 
l|8.50.  No  action  at  law  would  lie  upon  it.  No  coui*t  of 
equity  would  enforce  payment  of  it.  No  city  treasurer 
would  be  obligated  to  recognize  it,  but,  on  the  contrary,  are 
positively  inhibited  from  paying  it.  In  the  case  of  W(Uer^ 
man  v,  State^  67  HI.  91,  it  was  held  that  the  writing  forged 
must  subject  the  party  affected  to  legal  liability,  if  genuine. 
It  was  urged  in  the  argument  that  the  defendants  have  not 
insisted  or  asserted  that  they  were  not  guilty  of  obtaining 
illegitimately  money  from  the  city  treasury.  This  may  be 
admitted,  yet  this  admission  does  not  warrant  us  in  sustain- 
ing a  conviction  for  a  crime  which  has  not  been  cojnmitted ; 
and  as  is  said  in  State  v.  Corfield^  26  Pac.  Rep.  498,  where 
it  was  intimated  by  the  state  that  the  defendant  could  not 
be  punished  at  all  unless  for  forgery  under  this  statute,  the 
court  said :  ^^  That  is  wholly  immaterial,  so  far  as  the  ques- 
tion presented  to  this  court  is  concerned.  ♦  *  *  We  hardly 
think,  however,  that  our  statutes  are  so  barren  of  remedies 
as  to  furnish  none  in  this  case."  In  a  more  recent  case  in 
California,  the  supreme  court  of  that  state  has  reiterated  the 
inile  that  the  false  making  of  an  instrument  ^^  merely  frivo- 
lous, or  one  which  upon  its  face  is  clearly  void,  is  not  forgery, 
because  from  its  character  it  would  not  have  operated  to  de- 
fraud or  been  intended  for  that  purpose."  People  v.  Bibby^ 
27  Pac.  Rep.  781.  The  only  case  that  I  have  been  able  to 
find  which  asserts  the  contrary  doctrine  is  the  case  of  People 
V.  Eades^  68  Mo.  150,  in  which  case  the  court  took  occasion 
to  say  that  the  case  of  People  v.  Wright^  in  9  Wend.  198,  is 
criticised,  if  not  overruled,  in  the  case  of  People  v.  StearuHy 
21  Wend.  409.  A  careful  reading  of  this  last  cited  case  will 
show  the  contrary  to  be  true,  for  in  the  opinion  in  that  case 
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the  doctrine  of  9  Wend,  is  reiterated,  and  the  following 
language  is  used :  ^^  A  writing  void  on  its  face  is  a  familiar 
instance  of  a  paper  in  respect  to  which  forgery  cannot 
be  predicated  without  the  averment  of  some  extrinsic  cir- 
cumstances showing  that  it  may  become  pernicious."  Fad- 
ner  v.  People^  83  Hun,  240.  A  large  number  of  cases  are 
cited  in  support  of  the  doctrine,  and  the  court  proceeds  fur- 
ther to  say :  "  This  is  on  the  presumption  that  every  man 
knows  the  law,  and  is  able  to  appreciate  the  leral  effect  of 
the  instrument.  Therefore  it  cannot,  in  legal  contemplation, 
defraud  any  one."  The  opinion  quotes  from  Hammond  on 
the  Law  of  Forgery,  as  follows :  "  The  settled  common-law 
rule  is  that,  how  clear  soever  the  fraudulent  purpose,  unless 
the  writing  is  sufficient  to  accomplish  that  purpose,  it  is  not 
forgery,  since,  with  a  single  exception,  actions  only,  and  not 
evil  intentions,  are  punishable  by  the  English  law,  and 
actions  only  which  actually  do,  or  possibly  may,  produce  in- 
justice." ,  Rollin%  V,  State^  22  Tex.  App.  548 ;  People  v.  Gal- 
loway,  17  Wend.  540  ;  Eotvell  v.  State,  87  Tex.  591. 

If  the  warrant  in  question  had  any  validity,  or  was  calcu- 
lated to  legally  prejudice  the  corporation,  then  we  should 
have  no  hesitancy  in  saying  that  forgery  might  be  predicated 
upon  it.  But,  having  reached  the  conclusion  that  it  is  void 
upon  its  face  and  worthless  for  any  purpose,  we  are  reluc- 
tantly compelled  to  hold  that  it  is  not  a  subject  of '  forgery. 
There  can  be  no  legal  tendency  to  harm  by  the  alteration  of 
a  paper  that  has  no  legal  efficacy  or  validity.  It  may  be 
said  an  almost  universal  test  is  that,  unless  the  warrant  is 
valid,  and  suit  could  be  brought  on  it,  then  forgery  cannot 
be  predicated  upon  it.  The  rule  is  that,  ^^to  constitute 
forgery,  the  forged  instrument  must  be  one  which,  if  genuine, 
may  injure  another,  and  it  must  appear  from  the  indictment 
charging  the  offense  that  such  is  its  legal  character,  either 
from  its  recital  or  description  of  the  instrument  itself ;  or, 
if  that  does  not  show  it  to  be  so,  then  by  the  averment  of 
matter  aliunde  which  will  show  it  to  be  of  that  character." 
The  indictment  fails  to  comply  with  this  rule.     In  the  case 
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of  People  V.  Harrison^  8  Barb.  562,  the  identical  question 
here  involved  was  discussed.  The  court  in  the  opinion 
said  :  ^  This  certificate,  if  genuine,  is  clearly  defective  in 
form  and  substance,  under  the  statute.  It  does  not  set  forth 
that  the  grantor  acknowledged  the  execiUion  of  the  conveyance. 
The  defect  is  fatal  to  the  validity  of  the  certificate.  The 
statute  is  imperative  that  the  officer  shall  indorse  a  certificate 
setting  forth,  among  other  things,  that  the  execution  of  the 
conveyance  was  duly  acknowledged  by  the  grantor.  With- 
out this  requisite,  no  record  could  be  made,  and  at  law  no 
title  would  pass.  The  question  arising  is  whether  the  crime 
of  forgery  can  be  predicated  upon  such  a  certificate.  I  think 
it  cannot.  The  invalidity  of  the  instrument  is  apparent  upon 
its  face,  and,  to  be  the  subject  of  indictment,  the  certificate 
should  be  so  far  perfect  in  form  and  substance  as  to  be  valid, 
if  genuine.  It  is  not  the  falsity  of  the  writing  alone,  but 
also  its  supposed  fraudulent  effect,  which  makes  a  forgery 
criminal.  If  the  forged  instrument  is  so  obviously  defective 
in  its  form  as  this  is,  the  law  will  not  presume  that  it  can 
accomplish  the  fraud  which  is  perhaps  intended.  The  law 
presumes  a  competent  knowledge  to  guard  against  any  such 
effect,  and  that  no  person  can  be  injured  thereby  in  his 
rights  or  property.  This  certificate  has  doubtless  been  used 
to  perpetrate  a  gross  wrong  upon  the  grantee  named  in  the 
conveyance.  He  has  been  induced  to  accept  the  deed  as 
valid,  and  to  part  with  the  purchase  money  for  the  land.  It 
has  been  used  as  a  false  token,  by  which  money  has  been 
fraudulently  obtained,  but  the  defendant  has  not  been  con- 
victed under  the  statute  in  relation  to  cheats.  If  he  had 
been,  the  conviction  would  have  been  good  as  well  as  merited. 
If  the  forgery,  however,  is  not  such  as  the  law  condemns  as 
criminal,  it  cannot  be  made  so  by  the  want  of  prudence  or 
circumspection  on  the  part  of  the  person  actually  defi*auded." 
Having  determined  that  the  provisions  of  the  charter  re- 
ferred to  are  mandatory,  and  that  the  alleged  warrant  upon 
which  the  crime  of  forging  and  uttering  is  based  is  void,  we 
still  have  to  determine  whether  the  provisions  of  the  statute 
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are  broad  enough  to  cover  the  offense  as  alleged  in  the  in- 
dictment. Section  775,  Gen.  St.  1888,  provides  that  "  every 
person  who  shall  falsely  make,  alter,  forge,  or  counter- 
feit ♦  *  *  any  auditor's  warrant  for  the  pajrmei^t  of  money 
at  the  treasury,  county  order  •  *  *  or  any  order  or  warrant 
or  request  for  the  payment  of  money,  *  ♦  *  with  intent  to 
damage  or  defraud  any  person  or  persons,  body  politic  or 
corporate,  *  *  ♦  or  shall  utter,  publish,  pass,  or  attempt  to 
pass,  as  true  and  genuine,  or  cause  to  be  uttered,  published, 
passed,  or  attempted  to  be  passed,  as  true  and  genuine,  any 
of  the  above  named  false,  altered,  forged,  or  counterfeited 
matters,  as  above  specified  and  described,  knowing  the  same 
to  be  false,  forged  or  counterfeited,  with  intent  to  damage 
or  defraud  any  person  or  persons,  body  politic  or  corpo- 
rate, *  ♦  ♦  every  person  so  offending  shall  be  deemed  guilty 
of  forgery.  *  *  * "  The  alleged  warrant  in  question,  being 
void  upon  its  face,  has,  in  my  judgment,  no  greater  legal 
efficacy  than  a  piece  of  blank  paper.  It  is  not  a  warrant, 
and  cannot  be  classified  as  such.  It  could  not  be  passed,  or 
attempted  to  be  passed,  as  true  and  genuine,  and  is  nothing 
more  or  less  than  a  false  token,  if  it  can  be  declared  that. 
In  the  briefs,  nor  in  the  oral  argument,  was  our  attention 
called  to  the  statute. 

Relative  to  the  power  of  the  court  to  appoint  assistant 
counsel,  I  am  thoroughly  satisfied  that  the  contention  of 
counsel  for  plaintiffs  in  error  is  neither  supported  by  the 
statute  of  the  state,  by  authority,  nor  by  sound  reason. 
Every  attorney  admitted  to  practice  in  the  state  of  Colorado 
is  a  sworn  officer  of  the  court.  His  obligation,  subscribed 
and  sworn  to  at  the  time  of  receiving  his  certificate  as  an 
attorney,  is  quite  as  full  and  complete  as  that  taken  by  the 
district  attorney.  It  is  true,  when  acting  as  special  attorneys 
by  direction  or  permission  of  the  court,  they  give  no  bond 
for  the  faithful  performance  of  the  duties  of  district  attorney ; 
but  yet  their  conduct  is  susceptible  to  review  by  the  court 
appointing  them,  as  well  as  by  the  supreme  court,  and,  should 
it  prove  to  be  unbecoming  an  officer  of  the  court,  a  penalty 
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as  severe  as  that  nominated  in  the  bond  of  the  district  attor- 
ney can  be  inflicted  by  either  court.  They  are  liable  to  fines 
and  imprisonment  and  to  disbarment,  and  their  action  as 
special  counsel  is  subjected  to  the  immediate  control  of  the 
court  appointing  them.  The  sections  of  the  statute  referred 
to  in  the  argument  apply  only  to  the  appointment  of  some 
one  or  more  attorneys  to  act  as  district  attorney,  and  not  to 
the  appointment  of  attorneys  to  assist  in  the  preparation  and 
prosecution  of  crimes.  The  record  fails  to  disclose  that  the 
defendants  were  in  any  way  prejudiced  or  injured  by  the  ap- 
pearance of  special  counsel  before  the  grand  jury.  It  is 
neither  averred,  nor  was  it  claimed  in  argument,  that  they 
were  so  prejudiced  or  injured.  It  appears  from  the  record 
that  the  district  attorney  signed  and  presented  the  indictment 
to  the  court,  and  it  is  fair  to  assume  that,  while  he  may  not 
have  been  present  at  all  times  before  the  grand  jury,  and  did 
not  conduct  the  examination  of  witnesses  there,  yet  he  super- 
vised and  indorsed  the  action  of  special  counsel  appointed 
to  assist  him.  In  the  case  of  Toll  v.  State^  99  Ind.  238,  it  is 
held  that  the  court  ^*  has  inherited  discretionary  power  to  ap- 
point attorneys  to  assist  the  prosecuting  attorney  in  criminal 
causes,  and  to  allow  a  compensation  payable  out  of  the 
county  treasury,  nor  will  its  action  be  reviewed  save  in  cases 
where  a  clear  abuse  of  discretion  appears."  This  is  a  well- 
considered  case,  and,  in  my  judgment,  warrants  the  conclu- 
sion that  I  have  reached  upon  this  point.  State  v,  Bardett^ 
55  Me.  200 ;  Jamagin  v.  State^  10  Yerg.  529 ;  Bounds  v. 
State^  57  Wis.  45.  It  is  true  that  this  question  has  frequently 
been  presented  to  the  supreme  courts  of  the  various  states, 
but  I  have  failed  to  find  one  well-considered  case  where  the 
power  of  the  court  to  appoint  attorneys  to  assist  the  prose- 
cuting attorney  has  been  denied ;  especially  when  the  record 
failed  to  show  that  the  court  had  not  abused  the  discretion- 
ary power  vested  in  it  to  so  appoint. 

As  to  the  third  and  fourth  errors,  I  am  clearly  of  the 
opinion  that  the  court  was  warranted  in  admitting  the  testi- 
mony objected  to  as  well  as  in  admitting  the  various  exhibits 
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offered  by  the  people.  In  a  case  where  the  crime  of  forgery 
is  involved,  and  upon  the  theory  on  which  the  case  was  tried 
in  the  court  below,  I  do  not  think  the  defendants  have  a 
good  gi'ound  of  complaint,  so  far  as  the  instructions  are  con- 
cerned. I  deem  it  wholly  unnecessary  to  further  consider 
the  errors  assigned.  SufSce  it  to  say  that  my  examination 
of  the  record  and  authorities  lead  me  to  the  conclusion  that 
no  error,  other  than  the  first  one  above  considered,  occurred 
at  the  trial  that  would  warrant  a  reveroal  of  the  judgment. 
I  think  the  indictment  was  insufficient,  and  that  the  crime 
charged  in  the  indictment  was  not  proved.  The  record  in 
this  case  discloses  a  remarkable  combination  among  city  offi- 
cials to  procure  from  the  treasury  of  the  city  unlawfully  large 
sums  of  money.  A  system  was  agreed  upon,  and  it  is  evi- 
dent was  for  a  time  successful.  That  a  crime  has  been  com- 
mitted for  which  the  defendants  ought  to  be  punished  cannot 
be  doubted.  But  the  question  for  our  consideration,  and  the 
one  we  are  called  upon  to  decide,  is  whether  the  crime  of 
forgery  or  uttering  a  forged  paper  has  been  committed.  The 
alleged  warrant  in  question  was  not  used  for  the  purpose  of 
obtaining  the  money,  from  the  city  treasury,  but  was  used  for 
the  purpose  of  accounting  for  certain  moneys  that  had  been 
unlawfully  abstracted  by  the  city  officials,  and  divided  among 
themselves.  The  judgment  of  the  court  below  should  be  re- 
versed. But,  inasmuch  as  the  record  discloses  the  facts  to 
be  that  a  crime  has  been  committed  by  the  defendants,  they 
should  not  be  discharged,  but  remaaded  to  the  custody  of 
the  sheriff  to  await  the  action  of  the  authorities  in  the  prem- 
ises ;  and  it  is  so  oi*dered. 

BissBLL,  J.,  concurred. 

Reed,  J.,  (^dissenting.')  Plaintiff  in  error  Raymond  was 
deputy  auditor  of  the  city  of  Denver,  Hadley,  deputy  treas- 
urer, and  they  wei*e  indicted  and  convicted  of  forgery.  Jos- 
lin  &  Son,  merchants,  presented  to  the  city  council  a  bill 
against  the  city  for  $3.60.    The  bill  was  allowed,  and  a  war- 


1892.]  Raymond  v.  People,  etc.  851 

rant  ordered  to  be  drawn  upon  the  city  treasurer  for  the 
amount.  A  wairant  was  so  drawn,  which  was  by  Raymond 
forged  or  raised  to  $808.50,  which  sum  was  paid  from  the 
city  treasury.  The  guilt  of  the  parties  was  established  be- 
yond controversy, — ^was,  in  fact,  tacitly  conceded, — conse- 
quently no  question  of  fact  is  presented.  The  questions 
presented  are  purely  legal,  the  contention  being  that,  under 
the  established  facts,  the  parties  were  improperly  indicted 
and  convicted  of  the  crime  of  forgery;  that^the  indictment 
and  conviction  should  have  been  for  larceny  or  embezzle- 
ment. 

Section  87,  Crim.  Code,  (Gen.  St,  p.  812,  §  775 ;  Mills* 
Ann.  St.,  p.  907,  §  1258,)  is  as  follows :  **  Eveiy  person  iVho 
shall  falsely  make,  alter,  forge,  or  counterfeit  any  record  or 
other  authentic  matter  of  a  public  nature,  or  any  charter, 
letters  patent,  deed,  lease,  indenture,  writing  obligatory,  will, 
testament,  codicil,  annuity,  bond,  covenant,  United  States 
treasury  note,  or  United  States  bond,  bank  bill,  or  note, 
post  note,  check  or  draft,  bill  of  exchange,  contract,  promis- 
sory note,  duebill  for  the  payment  of  money  or  property,  re- 
ceipt for  money  or  property,  power  of  attorney,  any  auditor's 
warrant  for  the  payment  of  money  at  the  treasury,  county 
order,  or  any  accountable  receipt,  or  any  order  or  warrant  or 
request  for  the  payment  of  money,  or  the  deliveiy  of  goods 
or  chattels  of  any  kind,  or  for  the  delivery  of  any  instrument 
of  writing  or  acquittance,  release,  or  receipt  for  money  or 
goods,  or  any  acquittance,  release,  or  discharge  for  any  debt, 
account,  action,  suit,  demand,  or  other  thing,  real  or  personal, 
or  any  transfer  or  assurance  of  money,  stock,  goods,  chattels, 
or  other  property  whatever,  or  any  letter  of  attorney,  or  other 
power  to  receive  money,  or  to  receive  or  transfer  stock  or 
annuities,  or  to  let,  lease,  dispose  of,  alien,  or  convey  any 
goods  or  chattels,  lands  or  tenements,  or  other  estate,  real  or 
personal,  or  any  acceptance  or  indorsement  of  any  bill  of 
exchange,  promissory  note,  draft,  or  order,  or  assignment  of 
any  bond,  writing  obligatory,  or  promissory  note  for  money 
or  other  property,  or  shall  counterfeit  or  forge  the  seal  or 
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handwriting  of  another,  with  intent  to  damage  or  defraud 
any  peraon  or  persons,  body  politic  or  corporate,  whether  the 
said  person  or  persons,  body  politic  or  corporate,  reside  in 
or  belong  to  tihis  state  or  not,  or  shall  utter,  publish,  pass,  or 
attempt  to  pass,  as  true  and  genuine,  or  cause  to  be  uttered, 
published,  passed,  or  attempted  to  be  passed,  as  true  and 
genuine,  any  of  the  above  named  false,  altered,  forged,  or 
counterfeited  matters,  as  above  specified  and  described,  know- 
ing the  same  to  be  false,  altered,  forged,  or  counterfeited,  with 
intent  to  prejudice,  damage,  or  defraud  any  person  or  persons, 
body  politic  or  corporate,  whether  the  said  peraon  or  persons, 
body  politic  or  corporate,  reside  in  this  state  or  not,  every  per- 
son so  offending  shall  be  deemed  guilty  of  forgery,  and  upon 
conviction  thereof  shall  be  punished  by  confinement  in  the 
penitentiary  for  a  term  not  less  than  one  year,  nor  more  than 
fourteen  years."  Section  15,  art.  3,  Amend.  Charter  of  the 
City  of  Denver,  (Sess.  Laws  1885,  p.  90,)  is  the  following : 
"  It  shall  be  the  duty  of  the  city  treasurer  to  receive,  receipt 
for,  and  keep  the  money  of  the  city,  and  pay  out  the  same 
only  on  warrants  drawn  by  order  of  the  city  council,  signed  by 
the  mayor,  countei'signed  and  registered  by  the  city  auditor, 
and  attested  by  the  city  clerk,  under  the  seal  of  the  corpora- 
tion." By  section  22,  art.  3,  of  same  act,  it  is  provided : 
^^  No  money  shall  be  paid  out  by  the  city  treasurer  for  any 
purpose  except  upon  warrants  drawn  upon  him  by  order  of 
the  city  council,  and  signed  by  the  mayor,  countersigned 
and  registered  by  the  auditor,  and  attested  by  the  clerk ;  and 
every  such  warrant  shall  show  on  its  face  the  date  of  its 
issue,  the  date  of  the  order  of  the  city  council,  to  whom  and 
for  what  purpose  issued,  and  from  what  fund  payable ;  and 
all  city  warrants,  except  those  mentioned  in  the  proviso  to 
this  section,  shall  be  payable  on  demand.  No  warrant  shall 
issue  for  a  sum  greater  than  that  actually  due  to  the  person 
in  whose  favor  it  shall  be  drawn ;  nor  shall  any  city  warrant 
draw  a  greater  rate  of  interest  than  six  per  cent  per  annum." 
The  following  is  a  copy  of  the  original  warrant. 
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«  Auditor's  Office,  City  of  Denver.     No.  E.  1,974. 

**  Treasurer  of  the  City  of  Denver :  Pay  to  Joslin  &  Son 
or  order  $8.50,  three  50  dollars,  out  of  any  money  in  the 

treasury  not  otherwise  appropriated,  for ,  and  charge 

the  same  to  miscellaneous  fund;  and  this  shall  be  your 
voucher.    By  order  of  the  city  council  of  date  Jul.  81, 1890. 

"  Issued  Aug.  1, 1890. 

"  [city  seal.]  Countersigned  by 

"  Attest :  A.  A.  McKnight, 

"  W.  H.  MiLBXTBN,                                      City  Auditor. 
"  City  Clerk.  , 


" Deputy. 

"  Deputy.  Wolfe  Londoneb, 

Mayor." 

The  order  as  forged  and  changed  read :  ^'  Pay  to  Joslin  & 
Son  or  order  $803.50  three  hundred  three  50  dollars."  It 
otherwise  remained  unchanged.  It  will  be  observed  that  in 
the  warrant  as  drawn  there  remained  an  unfilled  blank,  the 
warrant  failing  to  state  ^Hhe  purpose  for  which  it  was 
issued." 

There  are  87  errors  assigned,  many  of  which  we  do* not 
deem  it  necessary  to  examine.  The  indictment  contains 
twelve  counts, — six  were*  for  the  forgery,  and  six  for  utter- 
ing, publishing,  and  passing  the  forged  warrant.  I  agi-ee 
with  the  conclusion  reached  in  the  majority  opinion  of  this 
court,  that  no  serious  error  occurred  in  the  appointment  of 
special  counsel,  the  joinder  of  the  different  counts  in  the  in- 
dictment, the  general  verdict  of  the  jury  upon  all  the  counts, 
and  in  the  admission  and  rejection  of  evidence  and  the  in- 
structions of  the  court.  So  far  the  court  is  unanimous. 
Upon  the  main  proposition  and  question  involved,  I  am  com- 
pelled to  differ.  It  is  held  in  the  majority  opinion  that  the 
warrant  (the  blank  being  unfilled)  is  not  in  the  form  pre- 
scribed by  the  city  charter,  was  void  upon  its  face,  and  could 
not  be  the  subject  of  forgery ;  and  upon  this  ground,  and 
this  alone,  the  conviction  and  judgment  is  reversed. 

The  learned  judge  who  wrote  the  opinion,  in  conclusion, 
Vol.  11—23 
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uses  the  following  language :  ^*  I  am  unable  to  conceive  how 
the  warrant  in  question  could  possibly  operate  to  the  preju- 
dice of  the  city  or  of  individuals,  when  we  know  that  it 
was  the  duty  of  the  city  officer  to  recognize  the  omission 
of  a  statutory  requisite  necessary  to  make  of  the  warmnt  in 
question  a  genuine  warrant.  The  alleged  warrant  in  ques- 
tion, being  void  upon  its  face,  has,  in  my  judgment,  no 
gi-eater  legal  efficacy  than  a  piece  of  blank  paper.  It  is  not 
a  warrant  and  cannot  be  classified  as  such.  It  could  not  be 
passed,  or  attempted  to  be  passed,  as  true  and  genuine,  and 
is  nothing  more  or  less  than  a  false  token,  if  it  can  be  de- 
clared that."  With  this  conclusion  it  is  impossible  for  me 
to  agree.  I  do  not  consider  it  supported  by  law  nor  founded 
in  reason.  It  is  clearly,  in  my  opinion,  the  result  of  misap- 
prehension of  the  law  controlling  the  case, —  a  confusion  or 
confounding  of  the  law  applicable  in  a  civil  case,  where  the 
payment  of  the  warrant  is  resisted  for  informality,  with  the 
law  controlling  in  criminal  cases.  Although  at  the  very  out- 
set in  the  printed  argument  of  plaintiffs  in  error  is  stated, 
"  Plaintiffs  in  error  were  indicted  and  convicted  under  sec- 
tion 775,  p.  812,  Gen.  St.,  for  forging  and  uttering  a  cer- 
tain city  warrant  of  the  city  of  Denver,"  it  is  in  the  opinion 
treated  as  an  indictment  at  common  law,  and  numerous 
common-law  authorities  are  cited  and  relied  upon  to  sustain 
the  position.  The  statutory  offense  is  nowhere  discussed, 
nor  are  we  shown  to  what  extent,  if  at  all,  the  common-law 
rule  is  modified  by  the  statute,  or  the  offense  taken  out  of  it, 
or  how,  if  in  any  respect,  our  statute  differs  from  those  of 
the  states  whose  decisions  are  supposed  to  support  the  con- 
tention. 

Of  the  twenty  American  cases  cited  in  the  main  opinion, 
eight  are  civil  suits,  and  the  balance  criminal  cases.  I  can- 
not conceive  how  the  civil  cases  cited  can  have  any  bearing 
upon  the  question  whatever.  They  are  suits  brought  upon 
irregular  warrants  against  municipal  corporations  where  pay- 
ment was  refused.  I  concede  that  such  irregularities  are, 
and  may  be,  proper  defenses  in  a  civil  suit ;  but  the  distinc- 
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tiod  drawn  between  civil  actions  for  the  cdlleetion  of  warrants 
and  cases  where  forgery  can  be  sustained  is  so  marked  and 
well  defined  that  they  should  never  be  deemed  parallel  or 
analogous.  Almost  from  time  immemorial  it  has  been  held 
that  a  paper  need  not  be  enforceable  in  a  court  of  law  to 
make  it  the  subject  of  forgery.  See  Crooke'n  Casey  2  Strange, 
901 ;  DeakirCs  Oase^  1  Sid.  142 ;  Coatees  Case^  1  Ld.  Raym. 
787 ;  Sterling's  Case,  1  Leach,  99  ;  Ooogan's  Qase,  Id.  449  ; 
King  v.  BtMery^  1  Russ.  &  R.  342 ;  Rex  v.  Avery y  8  Oar.  & 
P.  596 ;  Rex  v.  Barber^  1  Car.  &  K.  434.  See  HawkeswortVs 
Casey  1  Leach,  257.  He  was  indicted  for  forging  a  bill  of 
exchange.  Objection  was  taken  that  it  was  not  stamped 
pursuant  to  St.  23,  Geo.  IIL,  c.  83.  That  statute  not  only 
required  the  bill  to  be  stamped,  but  pi*ovided  ^^  that  a  bill 
without  a  stamp  shall  not  be  pleaded,  or  given  in  evidence, 
or  be  available  in  law  or  equity.^*  Our  statute  requires  the 
insertion  of  for  what  purpose  issued,  but  it  is  not  declared 
or  made  void  or  invalid  by  the  omission,  as  in  that  statute. 
In  that  case,  counsel  for  prisoner  urged  his  contention  in 
language  nearly  identical  with  that  cited  above  from  the  ma* 
jority  opinion  :  ^^  That  it  was  not  a  bill  of  exchange,  but  a 
piece  of  waste  paper,  incapable  of  becoming  the  subject  of 
either  fraud  or  felony ;  that  the  party  who  took  it  must  at 
the  time  have  known  that  it  was  not  a  legal  bill  of  exchange, 
or  he  must  have  been  grossly  negligent,  the  defect  being  vis- 
ible upon  the  face  of  it."  But  BuUer,  J.  overruled  the 
objection,  and  said  that  the  false  instrument  had  the  sen»- 
blance  of  a  biU  of  exchange,  and  was  negotiated  by  the  pris- 
oner as  such*  And,  on  a  case  reserved,  the  judges  were  all 
of  opinion  that  the  prisoner  was  properly  convicted  ;  holding 
that,  although  it  could  not  be  pleaded  or  given  in  evidence 
or  be  available  in  law  or  equity,  "  signified  only  it  should  not 
he  made  use  of  to  recover  the  deht^^  but  it  did  not  affect  the 
law  of  forgery.  Shortly  after  the  same  question  was  pre- 
sented in  Lee^s  Case^  1  Leach,  258.  ^^  The  question  underwent 
much  consideration^  and  was  debated  by  the  Judges  in  the 
course  of  several  termSy^  the  couii;  holding  that  it  made  no 
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alteration  in  the  law  of  forgery,  "  bat  only  to  provide  that 
the  instrument  should  not  be  available  for  the  purpose  of 
recovering  on  it  in  a  court  of  justice ;  '*  and  they  considered 
that^  in  order  to  constitute  forgery,  it  was  not  necessary  that 
the  instrument  should  be  available ;  "  and  this  has  been  the 
rule  of  law  down  to  the  present  time,  and  still  is.  I  do  not 
hesitate  to  say  that  I  do  not  believe  an  authority  can  be 
found  outside  of  the  opinion  in  this  case,  and  that  of  People 
V.  Heed,  1  Idaho,  531,  (written  by  a  blacksmith,)  where  it 
was  held  that  forgery  could  not  be  predicated  on  an  instru- 
ment not  enforceable  at  law. 

Was  the  instrument  in  question  at  common  law  void,  so 
that  its  forgery  could  not  be  a  legal  basis  for  an  indictment, 
as  held  in  the  majority  opinion?  The  earliest  weU-consid- 
ered  and  authentic  case  reported  at  length  is  King  v.  Ward, 
2  Ld.  Raym.  1461,  (A.  D.  1726.)  It  appears  that  the  Duke 
of  Buckingham  had  in  store  with  one  Ambrose  Newton  a 
large  quantity  of  alum.  The  certificate  was  delivered  to 
Ward  as  agent  for  purposes  of  sale.  Upon  the  back  of  such 
certificate  the  following  indorsement  was  forged : 


Schedule. 


Tons 
660 
325 


975 


C        Mr.   John  Ward:    I  do  hereby  order  you  to 

^    charge  the  quantity  of  six  hundred  and  sixty 

-.    tons  and  one  quarter  of  aUum  to  my  account, 

part  of  the  quantity  here  mentioned  in  this  cer- 


tificate, and  out  of  the  money  arising  by  the  sale 
of  the  allum  in  your  hand  pay  to  Mr.  W.  Ward  and  yourself  ten  pounds 
for  every  ton  according  to  agreement,  and  for  your  so  doing  this  shall 
be  your  discharge.  Buckingham,  April  30,  1706. 

It  was  objected — First.  That  it  was  no  forgery  at  common 
law ;  that  the  information  was  based  upon  the  common  law, 
and  not  upon  St.  5  Eliz.,  c.  14.  Second.  It  was  insisted  that 
at  common  law  forgery  must  be  of  a  record  or  something  of 
a  public  character ;  that  countei*feiting  writings  of  a  private 
character  was  not  forgery.  Third.  ^^  It  was  further  argued 
that  a  forgery  is  not  punishable,  unless  it  is  to  the  prejudice 
of  some  person^*'  On  the  first  two  points  the  court  held 
unanimously  that  the  offense  was  indictable  at  common  law. 
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Passing  upon  the  third  point,  the  court  said,  (2  Ld.  Raym. 
1466:)  ^^Upon  that  statute  (5  Eliz.,  c.  H)  no.  &ct  was 
punishable,  but  where  the  offender  had  carried  his  fraud  into 
execution,  and  got  the  money  or  goods  into  his  possession, 
whereby  the  party  defrauded  was  actually  prejudiced.  But 
a  roan  is  punishable  for  a  forgery,  if  it  may  be  prejudicial^ 
though  the  mischief  is  prevented  by  the  discovery  of  the 
forgery.  And  that,  therefore,  is  an  answer  to  another  ob- 
jection made  by  the  defendant's  counsel,  that  it  does  not  ap- 
pear the  Duke  of  B.  was  actually  prejudiced,  it  not  being 
averred  that  the  delivery  of  the  alum  was  avoided  in  fact  by 
this  forged  indorsement;  for,  if  he  might  be  prejudiced  by 
it,  that  makes  the  forgery  an  offense,  for  which  an  indict- 
ment would  lie  at  common  law  ;  as  if  A.  forges  a  bond  in 
B.'s  name,  though  B.  is  never  obliged  to  pay  the  money,  an 
indictment  without  all  question  will  lie  at  common  law.  And 
for  these  reasons  the  court  were  clear  of  opinion  that  this 
offense,  of  forging  an  indorsement  on  the  back  of  the  certifi- 
cate, whereby  the  Duke  of  B.  might  be  defrauded  of  the 
alum,  was  a  forgery,  for  which  this  information  will  lie  at 
common  law."  And  at  page  1469:  ^^But,  as  to  this,  the 
court  held  it  not  necessary  to  lay  a  publication  in  the  first 
information,  for  the  forgery  was  punishable,  though  the  party 
was  not  actually  prejudiced,  if  he  might  be  prejudiced  by  it, 
and  therefore  they  held  it  good,  though  the  information  did 
not  show  the  duke  was  actually  defrauded  of  the  alum ;  and 
for  the  same  reason  there  was  no  necessity  to  lay  that  the 
writing  was  published."  The  conviction  was  unanimously 
held  good  by  all  the  judges  of  court  of  king's  bench. 

I  review  this  case  at  some  length  from  the  fact  that  it  has 
been  the  basis  of  many  more  modern  decisions  upon  which 
counsel  rely.  It  will  at  once  be  seen  that  to  take  a  forged 
paper  out  of  the  operation  of  the  law,  as  there  decided,  it 
must  be  upon  its  face  so  invalid  and  void  as  to  be  worthless ; 
in  the  language  of  the  judges,  '^  a  writing  of  no  consequence^ 
or.  that  could  prejudice  nobody. ^^  ^^^  If  he  might  be  prejudiced 
by  it^  that  makes  the  forgery  an  offense  for  which  an  indictment 
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would  lie  at  Qommon  law."  Following  that  case  was  Moff- 
att'8  Ca%e^\  Leach,  481,  (a..d.  1787.)  Moffat  was  indicted 
for  forging  the  name  of  the  drawer,  and  an  acceptance  on  a 
bill  of  exchange.  It  was  objected  that  the  bill  of  e.xchange 
was  void.  By  the  statutes  of  15  Geo.,  III.,  c.  51,  and  17  Geo. 
III.,  c.  80,  it  is  provided  that  the  place  of  residence  of  the 
payee  and  of  the  indorsee  should  be  stated  in  the  bill^nd  in 
the  indorsement.  It  was  also  declared  by  jsuch  statutes  that 
every  bill  of  exchange  and  indorsement,  failing  to  comply 
with  siAch  requirements^  should  be  void.  The  statutes  then 
impose  a  penalty  of  from  £5  to  J£20  upon  any  person  who 
shall  ^^  utter,  publish,  or  negotiate  notes,  bills  of  exchange, 
etc.,  contrary  to  the  method  above  prescribed."  The  bill  of 
exchange  was  held  void  under  the  statutes,  and  that  an 
indictment  for  forgery  would  not  lie — ^it  was  a  purely  stat- 
utory proceeding.  Comment  is  unnecessary.  The  paper 
was  declared  void  by  statute — was  not  only  absolutely  void 
upon  its  face,  but  subjected  any  party  to  a  penalty  who 
attempted  to  pass  it ;  and,  being  absolutely  invalid  and 
worthless,  the  decision  was  in  keeping  with  King  v.  Wordy 
and  has  no  bearing  in  this  case.  In  Lyon^%  Case^  2  Leach, 
597,  the  prisoner  was  indicted  for  forging  a  receipt  for  money* 
Held  that  no  conviction  could  be  had,  ^  it  was  not  a  receipt 
for  money,  within  St.  2  Geo.  XL,  c.  2,  not  complying  with  the 
statutory  requirements.  Mr.  Justice  Grose  said :  ^^  For  if  he 
had  merely  looked  at  it  he  must  have  perceived  it  was  noth- 
ing more  than  waste  paper."  The  provisions  of  the  statute 
are  not  stated,  but  it  is  clear  that  the  statute  was  similar  to 
that  in  regard  to  notes  and  bills.of  exchange.  Kin^  v,  Riehr 
ardsj  Russ.  &  R.  198,  was  an  indictment  for  forging  an  order 
for  mon^y  from  the  navy  department.  There  was  no  payee. 
Held  by  the  judges,  Lord  Mansfield  dissenting,  that  it  was 
not  an  order  for  money,  as  no  payee  was  named,  and  that 
the  indictment  could  not  be  sustained.  Sing  v.  JRandaU, 
Russ.  &  R.  195,  (a.  d.  1811,)  following  J^ng  v,  Hichards^ 
that  the  indictment  for  forging  could  not  be  sustained  on  a 
bill  of  exchange  without  a  payee,  it  having  been  drawn 


1892.]  Raymond  v.  People,  etc.  850 

♦*  payable  to or  order."  Held  not  to  be  a  bill  of  ex- 
change. Kng  V.  Lyan^  Russ.  &  R.  255,  (a.  d.  1818,)  was 
an  indictment  of  a  power  of  attorney  to  receive  prize  money. 
The  forged  power  of  attorney  did  not  comply  in  form  with 
the  requirements  of  St.  81  Geo.  II.,  c.  10.  Defendant  was 
tried  before  Loi*d  EUenborough,  and  convicted.  Baron  Gra- 
ham and  Bayley,  J.,  maintained  that,  not  being  in  form  as 
required  by  statute,  it  was  void,  ^^  and  no  person  could  be 
guilty  of  a  capital  crime  in  forging  it."  But  the  majority 
of  the  court  hdd  the  eanvtetian  right;  that  it  was  not  a  void 
iMtrument^  though  lacking  in  statutory  requirements ;  ^^  it 
might  be  the  subject  of  a  criminal  prosecution ;  that  a  pay- 
ment made  under  it  to  the  use  of  the  petty  o£Scer  would  be 
good  as  against  him ;  and  that  the  attorney  under  it  might 
bring  an  action  for  the  prize  money  or  execute  a  release ;  '* 
clearl}^  holding  that,  not  being  absohUely  void  for  aU  purposes^ 
the  conviction  could  be  maintained.  In  King  v.  Pateman^  Russ. 
&f  P.  475,  a  note  for  one  pound  was  raised  to  £40,  but  the 
signature  was  cut  off.  Held  it  was  not  a  promissory  note 
under  the  statute  for  want  of  a  signature,  and  the  conviction 
wrong.  In  JSing  v.  Burke^  Russ.  &  R.  496,  (a.  d.  1822,) 
the  paper  was  held  a  mere  nullity.  It  was  charged  in  the 
indictment  as  a  promissory  note.  Held,  that  it  was  not  such 
in  any  legal  sense ;  hence  that  the  indictment  was  not  sus- 
tained. 

It  will  be  observed  that  in  several  of  the  cases  cited  and 
relied  upon  the  judgment  was  based  solely  upon  the  statutes, 
and  upon  the  technical  misdescription  of  the  instrument  al- 
leged to  have  been  forged,  and  turned  entirely  upon  a  ques- 
tion of  criminal  pleading.  It  will  also  be  observed  that  most 
of  the  cases  were  under  statutes  minutely  designating  the 
lequii'ements  of  each  paper,  to  render  it  valid,  and  declaring 
them  void^  when  lacking  any  designated  requirement.  This 
I  consider  a  sufScient  review  of  the  old  English  authorities. 
Among  the  earlier  cases  in  this  country  is  People  v.  ShaU,  9 
Cow.  778,  (A.  D.  1829.)  Shall  was  indicted  for  forging  the 
following:  ^^ Three  months  after  date  I  promise  to  pay  Se- 
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bastian  I.  Shall  or  bearer  the  sum  of  three  dollars  in  shoe- 
making  at  cash  price,  the  work  to  be  done  at  his  dwelling 
house  near  Simon  Vrooman,  in  Minden.  David  W.  Hough- 
TALING.  Minden,  August  24th,  1826."  He  was  indicted 
for  forging  ^*a  certain  promissory  note  of  hand.*'  There 
was  no  averment  of  any  extrinsic  matter.  Held,  it  was  not 
a  promissory  note.  The  court  said :  ^^  It  expresses  no  value 
received  nor  any  consideration  whatever,  and  no  action  could 
be  maintained  upon  it  if  genuine.'*  ^^  It  is  vUerly  void  of 
itself  as  a  common-law  contract."  It  is  characterized  as  a 
writing  void  in  itself  and  so  appearing  in  the  indictment. 
Great  reliance  is  placed  upon  this  case  by  counsel.  One  fact 
is  apparently  overlooked.  It  is  not  the  decision  of  a  court 
of  last  resort,  but  of  one  circuit  judge  in  oyer  and  terminer. 
Certain  poitions  of  the  opinion  are  cited,  which,  detached, 
suppoit  the  contention  of  counsel  for  plaintiff.  Carefully 
examined  and  taken  as  a  whole,  the  case  is  against  them. 
At  page  784  it  is  said :  *^  I  have  shown  that  the  paper  forged, 
if  genuine,  would  be  a  mere  nullity  for  any  purpose."  In 
Bish.  Crim.  Law,  that  able  author  states  the  following  con* 
elusion  as  the  result  of  his  investigation,  (2  Bish.  Crim.  Law, 
§  588 :)  ^'  A  writing  invalid  on  its  face  cannot  be  the  subject 
of  forgery  because  it  hoB  no  legal  tendency  to  effect  afraudP 
The  convei-se  of  the  proposition  must  be  equally  true.  Any 
paper  that  has  the  legal  tendency  to  effect  a  fraud  may  be  the 
subject  of  forgery.  It  need  not  effect  its  purpose ;  the  fi-aud 
need  not  be  perpetrated ;  no  one  need  be  injured.  If  the 
paper  forged  is  not  absolutely  worthless  for  all  legal  purposes, 
forgery  may  be  committed.  To  take  it  out,  it  must  be,  in  the 
language  of  the  judges  in  Ward^s  Case^  (2  Lord  Raym.,  supra^^ 
**  a  writing  of  no  consequence^^  that  could  prejudice  nobody ; " 
contra^  ^*  if  a  party  might  be  prejudiced  by  it."  This  is  the 
test,  and  this  is  fully  home  out  in  other  sections  of  Mr. 
Bishop's.  In  section  585  it  is  said:  '^The  forgery  of  any 
writing  by  which  a  person  might  be  prejudiced  was  punish- 
able as  forgery  at  common  law."  Again,  same  section: 
*^  Plainly,  however,  the  writing  is  sufficient  at  common  law, 
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if,  were  it  genuine,  it  would  subject  the  maker  to  any  liabil« 
ity,  *  •  •  either  in  the  form  of  an  action  of  assumpsit,  •  *  * 
or  to  an  action  on  the  case  in  the  nature  of  deceit,  as  a  false 
representation  made  to  defraud.'^  The  conclusion  is  irresist- 
ible that  the  writing  must  be  absolutely  void  and  worthless 
for  all  purposes  not  to  be  the  subject  of  forgery.  See  Whart. 
Grim.  Law,  §§  691,  692,  695,  789 ;  Ames  Case,  2  Greenl. 
86f5 ;  Com.  v.  CosteUo^  120  Mass.  858 ;  FouUees  v.  Com.,  2  Rob. 
(Va.)  886 ;  State  v.  Hades,  68  Mo.  150 ;  Jackson  v.  Weisiger, 
2  B.  Mon.  ,214 ;  Oarmire  v.  State,  104  Ind.  444 ;  People  v. 
Harrison,  8  Barb.  560 ;  U.  S.  v.  Turner,  7  Pet.  182.  Take 
Mr.  Bishop's  definition  of  "  forgery, "  (1  Bish.  Crim.  Law, 
§  572 :)  ^'  It  is  the  false  making,  or  materially  altering,  with 
intent  to  defmud,  of  any  writing  which,  if  genuine,  might 
apparently  be  of  legal  efficacy  or  the  foundation  of  a  legal 
liability."  In  2  Greenl.  Ev.  §  108,  it  is  said :  "  It  [forgery] 
may  be  committed  of  any  writing  which,  if  genuine,  would 
operate  as  the  foundation  of  another  man's  liability  or  the 
evidence  of  his  right."  In  4  Bl.  Comm.  247,  and  2  Russ. 
Crimes,  708,  "  forgery  "  is  defined :  "  A  false  making  or  mak- 
ing mala  animo  of  any  written  instrument  for  the  purpose  of 
fraud  and  deceit."  Like  all  other  offenses,  intention  seems 
to  be  an  important  factor.  It  must  be  with  the  intention  of 
deceiving  and  perpetrating  a  fraud ;  hence  the  paper  forged 
must  be  so  apparently  invalid  and  worthless  upon  its  face  as 
to  negative  fraudulent  intention,  or  an  indictment  will  lie. 

There  is  no  provision  in  the  statute  declaring  warrants 
void  for  want  of  the  required  form.  Unless  the  statute 
makes  the  instrament  void,  an  indictment  will  lie  for  the 
forgery, — Thompson  v.  State,  9  Ohio  St.  854 ;  People  v.  Bihby, 
(Cal.)  27  Pac.  Rep.  781 ;  State  v.  Eades^  supra, — and  in  many 
cases  it  has  been  held  forgery  could  be  predicated  upon  an 
instrument  declared  void  by  statute,  and  such  is  the  English 
doctrine.  See  cases  reviewed  above,  and  2  Russ.  Crimes 
750-765. 

A  brief  synopsis  of  the  facts  in  this  case  is  as  follows :  The 
city  was  legally  indebted  to  Joslin  &  Son  S3.50.     A  bill  was 
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presented,  laid  before  the  city  council  allowed,  and  a  warrant 
ordered  drawn  for  the  amount.  It  was  the  duty  of  the  city 
auditor  to  draw  the  warrant.  It  was  drawn  by  the  deputy, 
signed  by  the  mayor,  countersigned  by  the  auditor,  attested 
by  the  clerk,  and  bore  the  city  seal,  bore  the  date  of  the 
allowance  by  the  city  council,  and  the  date  of  its  issue,  and 
name  of  the  payee.  In  the  ordinary  course  of  business,  it 
should  have  been  delivered  to  the  payee,  was  the  property 
of  Joslin  &  Son,  and  should  have  been  placed  in  their  pos- 
session. Here  was  a  formal  and  legal  admission  of  the  exist- 
ing indebtedness  of  the  city,  executed  with  all  solemnity  by 
all  parties  required  to  participate  in  it,  and  more  than  com- 
plying with  all  the  requirements  necessary  to  give  it  validity 
and  authorize  its  payment  by  the  treasurer,  under  section  15, 
art.  8,  of  the  city  charter.  It  is  idle  to  attempt  to  maintain 
that  by  a  trivial,  technical  omission  in  the  body  of  it,  accident- 
ally or  purposely  made  by  one  of  the  defendants,  in  a  matter 
that  in  no  way  affected  JosUn  &  Son,  and  with  which  they 
had  nothing  to  do,  rendered  the  paper  utterly  invalid,  void, 
and  worthless  for  all  purposes.  By  it  the  liability  of  the  city 
to  pay  was,  by  its  own  acts,  fixed  beyond  controversy.  Had 
the  treasurer  refused  payment  on  account  of  the  omission,  it 
being  the  duty  of  the  city  official  to  make  it  technically 
correct,  the  omission  could  have  been  readily  supplied ;  re- 
fusing, he  could  be  compelled  by  a  court  to  insert  the  clause. 
The  paper  was  forged  and  raised  to  $803.50  and  paid,  $800 
being  appropriated  by  the  defendants.  There  is  no  question 
as  to  the  fraudulent  intention,  and  all  resulted  in  success. 
Regardless  of  the  statute,  under  the  authorities,  the  conclu- 
sion is  irresistible  that  the  paper  in  question  was  the  subject 
of  forgery  at  common  law,  and  the  conviction  proper. 

In  the  majority  opinion  it  is  held,  and  much  space  is  de- 
voted to  show,  that  section  22,  art.  8,  (Charter  of  Denver,) 
requiring  a  warrant  di'awn  upon  the  treasurer  to  show  on  its 
face  ^^for  what  purpose  issued,*'  was  mandatory.  In  my 
view  of  the  case,  it  is  immaterial  whether  mandatory  or 
directory.    The  great  weight  of  authority  is  to  the  effect 
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that  it  is  directory.  It  appeam  to  be  &  provision  insei'ted  to 
assist  the  city  officers  in  administeiing  affairs  and  in  keep- 
ing the  Hccounts,  etc.  There  is  nothing  in  the  statute  mak- 
ing the  validity  of  a  warrant  depend  upon  the  insertion  of 
the  clause,  nor  declaring  it  void  or  invalid  when  omitted. 
In  the  administration  of  city  affaira,  after  the  allowance  of 
the  claim  by  the  city  council  and  the  ordering  of  the  warrant, 
it  was  the  duty  of  the  auditor  to  draw  the  warrant.  If 
mandatory  at  all,  it  was  mandatoiy  upon  the  city  officers. 
It  was  a  provision  in  no  wa}'^  affecting  the  creditor  nor  the 
validity  of  the  warrant  issued  to  him  as  an  evidence  of  in* 
debtedness  of  the  city.  It  is  well  settled,  upon  unquestioned 
authority,  that  where  the  paper  alleged  to  have  been  forged 
was  the  act  and  paper  of  the  corporation,  evidence  was  ad* 
misaible  to  show  the  usual  course  of  business  in  such  ma> 
ters.  In  this  case  pi-oof  was  introduced  to  establish  the  fact 
that,  if  not  customary,  it  was,  at  least,  common,  for  the  city 
officials  to  disregard  the  statutory  requix*enient  of  inseiting 
the  purpose  for  which  the  warrant  was  drawn.  The  fact 
that  after  the  warrant  was  di*awn  it  was  countersigned  by 
the  city  auditor,  signed  and  attested  by  the  city  clerk,  and 
the  seal  of  the  city  attached,  signed  and  atteaited  by  the  may- 
or, and  paid  by  the  treasurer,  conclusively  shows  that  the 
statutor}'  i:equirement  was  disi*egarded  in  the  transaction  of 
business,  and  that  the  officers  guilty  of  the  offense  knew 
that  in  the  ordinary  course  of  business  it  would  be  paid 
with  the  blank  unfilled.  In  other  words  the  officers  guilty 
of  the  offense,  instead  of  drawing  a  void,  invalid  paper,  drew 
one  valid  and  regular,  known  to  them  to  be  so— one,  as  sub* 
sequent  payment  proved,  capable  of  fully  effecting  the  fraud 
contemplated. 

It  is  obvious  that  neither  the  other  city  official  nor  the  treas- 
urer regarded  that  clause  as  mandatory,  and  it  was  persist- 
ently disregarded.  There  is  one  section  of  the  charter 
entirely  overlooked  in  the  principal  opinion,  neither  cited  nor 
referred  to,  (section  15,  Id.  ^^  City  Treasurer.")  By  it,  it 
will  be  seen  the  treasurer  was  authorized  to  pay  out  the  city 
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money  ^^  only  on  warrants  drawn  by  order  of  the  city  council, 
signed  by  the  mayor,  countersigpied  and  registered  by  the 
city  auditor,  and  attested  by  the  city  clerk  under  the  seal 
of  the  corporation."  Here  we  have  clearly  and  fully  stated 
all  that  is  necessary  to  the  validity  of  the  warrant  to  author- 
ize its  payment  by  the  treasurer.  This  section  is  in  no  way 
referred  to  in  section  22,  where  the  same  requirements  are 
repeated  and  further  ones  added,  among  which  is  ^'  the  pur- 
poses for  which  drawn."  I  am  at  a  loss  to  know  why  section 
15  was  entirely  ignored  in  the  principal  opinion,  being  one 
specially  relating  to  the  city  treasurer,  by  name  and  des- 
ignation, and  preceding  the  one  relied  upon  in  the  same 
article.  We  have,  in  effect,  the  reversal  of  a  proper  con- 
viction on  what  to  me  apjiears  to  be  a  very  trifling,  frivolous, 
and  technical  ground  to  shield  parties,  confessedly  guilty, 
from  the  consequences  of  their  crime.  Law  is  supposed 
to  be  a  science  based  upon  reason  and  common  sense.  Such 
defenses  cannot,  morally,  appeal  to  any  court ;  legally,  I 
have  attemped  to  show  their  inadequacy.  Where  there  is 
doubt  in  regard  to  the  guilt  of  a  party,  and  whether  the 
conviction  was  warranted  by  the  facts,  courts  will  hesitate 
and  construe  all  questions  favorably  to  the  defendant.  It 
is  necessary  to  protect  the  innocent  from  punishment — ^but 
where  parties  are  notoriously  guilty,  and  confessedly  so  under 
such  circumstances  as  are  presented  in  this  case,  courts  should 
not  exhaust  their  energy  and  ingenuity  in  magnifying  a 
trivial  legal  technicality  into  a  ground  for  reversal  to  shield 
culprits  from  well-merited  punishment.  To  a  court  or  lay- 
man the  proposition  is  this :  The  ojBScers  of  a  corporation, 
having  willfully,  intentionally,  and  persistently  violated  a 
statute  obligatory  only  upon  themselves,  leave  out  a  single 
clause  known  to  be  unnecessaiy  to  secure  the  money,  secure 
the  money  by  the  forgery,  then  set  up  such  willful  violation 
of  a  statute,  by  them  declared  to  be  mandatory,  to  defeat  a 
conviction  for  a  crime  established  beyond  question. 

This  court  has  in  this  case  succeeded  in  doing  what  no 
other  court,  as  far  as  I  am  informed  ever  attempted — allow- 
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ing  a  defendaut,  guilty  of  two  admitted  fiauds,  to  set  one  off 
as  a  defense  to  the  other  and  neuti*alize  both.  It  does  not 
appear  to  have  been  thought  of  or  tried  as  an  experiment,  as 
far  as  I  can  find,  since  MortofC%  Oase^  2  £ast,  C.  L.  955, 956 ; 
1  Leach,  258,  (a.  d.  1788.)  The  court  there  thought  it 
could  not  be  done.  The  judges  said :  ^*  It  would  be  a  strange 
defense  to  admit  in  a  court  of  justice  that,  because  a  man  had 
forged  a  stamp,  he  ought  to  be  excused  for  having  forged 
the  note  itself,  which  would  be  setting  up  one  fraud  in  order 
to  protect  him  from  punishment  due  to  another."  In  this 
case  the  experiment  appeara  to  have  been  successful.  It  is 
not,  as  I  have  attempted  to  show,  necessary  to  place  an 
affirmance  of  the  judgment  upon  the  ground  last  indicated. 
If  it  were  necessary,  I  should  not  hesitate  to  declare  that  a 
wanton  violation  of  a  statute  could  not  be  interposed  by  the 
same  parties  to.  shield  them  from  punishment  for  a  criminal 
offense. 

It  is  conceded  that  the  parties  were  guilty  of  larceny  or 
embezzlement  of  the  public  funds,  and  it  is  urged  that  the 
prosecution  was  misconceived, — ^was  for  the  wrong  offense ; 
that  it  should  have  been  for  larceny.  It  is  only  necessary  to 
say  that  the  two  are  separate  and  distinct  offenses,  each  in  its 
way  complete,  and  that  prosecution  for  one  cannot  take  the 
place  of,  nor  be  substituted  for,  the  other ;  and  that  a  party 
guilty  of  two  crimes  in  the  same  transaction,  for  either  or 
*  both  of  which  a  prosecution  would  lie,  cannot  usually  make 
his  election.  So  far  I'  have  followed  the  reasoning,  grounds, 
and  argument  in  the  principal  opinion,  in  which  only  the /or- 
gery  as  a  common-law  crime  is  discussed.  In  the  legal  argu- 
ment and  brief  of  counsel  for  plaintiffs  in  error  it  is  asseiled : 
^^  The  plaintiffs  in  error  were  indicted  and  convicted  under 
section  775,  p.  812,  Gen.  St.,  for  forging  and  uttering  a  cer- 
tain warrant,  "  etc.  Neither  the  statutory  offense  of  forgery, 
nor  the  uttering  of  forged  paper,  is  anywhere  discussed  in 
the  principal  opinion.  They  are  ^^  sponged "  out,  and  then 
ignored,  by  this  hasty  paragraph :  **In  the  briefs,  nor  in  the 
oral  argument,  was  our  attention  ccMed  to  the  statute  ;  and  we 
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are  warranted  in  assuming  that  the  attorneys  on  behalf  of 
the  people  did  not  believe  its  provuions  were  broad  enough  to 
cover  the  crime  of  forgery^  based  upon  an  ahsolxUely  void  imtrW' 
ment,  void  upon  its  face.  ^^  Three  times  npon  one  page  the 
learned  judge  reiterates  the  statement  that  the  warrant  in 
question  was  absolutely  void, — void  upon  its  face,  etc.  This 
rests  entirely  upon  an  assumption.  No  counsel  in  argument 
had  the  temerity  to  claim  that  it  was  **  absolutely  void," — 
void  upon  its  face  and  woHbless.  To  so  assert  is  to  assume 
it  void  and  worthless  for  all  purposes,  and  no  authority  has 
been,  or  can  be,  produced  to  warrant  the  assumption.  I 
maintain,  backed  by  all  respectable  authority,  that  it  was  not 
only  not  void  for  all  purposes,  but  was  valid  for  all  purposes. 
At  any  rate,  having  forged  and  uttered  it  and  secured  the 
proceeds,  it  was  an  adequate  basis  for  an  indictment  and  con- 
viction. The  statutory  question  on  an  indictment  based  up- 
on the  statute  cannot  be  thus  summarily  disposed  of.  No 
matter  what  inference  the  court  may  have  drawn  from  the 
conduct  of  counsel  regarding  their  view  of  the  breadth  of  the 
statute,  it  becomes  the  duty  of  the  court  to  examine  it  and 
determine  its  breadth.  It,  as  far  as  the  crime  of  forgery,  as 
known  to  the  common  law,  is  concerned,  is  much  broader 
than  the  common  law.  Another  fact  will  be  observed  that 
takes  the  statutory  crime  of  forgery  entirely  out  of  the  do- 
main of  the  common  law.  The  statute  makes  the  uttering, 
publishing,  and  passing  of  a  paper,  ^^  knowing  the  same  to  be 
false,  altered,  forged,  or  counterfeited,  with  intent  to  preju- 
dice, damage,  or  defraud  any  person  or  persons,  body  politic 
or  corporate,  forgery"  The  indictment  in  six  counts  charges^ 
the  uttering,  publishing,  and  passing,  and  the  uncontradicted 
evidence  not  only  establishes  the  fact,  but  the  further  fact 
that  by  the  same  conspiracy,  by  forgery  and  the  payment  of 
forged  warrants,  the  robbery  of  the  people  through  the  city 
treasury  was  unlimited  in  extent.  In  the  early  statute  of 
Great  Britain,  and  perhaps  at  common  law,  the  forging  and 
uttering — the  making  of  the  false  paper  and  the  successful 
perpetration  of  the  fraud  by  receiving  the  proceeds — were 
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necessary  to  convict.  Shortly  after  the  two  were  separated, 
and  each  made  a  distinct  offense  subjecting  to  punishment ; 
but  while  made  separate  and  distinct  offenses,  so  that  either 
might  be  punished  alone,  whei'e  the  facts  warranted,  they 
might  be  laid  in  the  same  indictment,  and  a  conviction  be 
had  for  either  or  both ;  but  our  statute  makes  both  the  same 
offense,  and  the  offender  can  be  legally  convicted  of  forgery 
on  either.  The  language  of  our  statute  is,  section  87,  ^*  Every 
person  who  shall  falsely  make,  alter,  forge,  or  counterfeit," 
etc.,  *^  or  shall  utter,  publish,  pass, "  etc.,  ^^  knowing  the  same 
to  be  false,  altered,  forged,  or  counterfeited,  with  intent  to 
prejudice,  damage,  or  def  mud."  etc., "  every  person  so  offending 
shall  he  deemed  guilty  of  forgery,  and  upon  conviction,"  etc. 
It  is  strange  th^t  this  important  feature  should  not  have  been 
considered  in  the  main  opinion.  By  the  disjunctive  *'  or " 
separating  the  former  part  of  the  section  from  the  latter, 
though  both  offenses  are  forgery,  they  are  separate  and  dis- 
tinct crimes.  The  party  uttering  need  not  be  the  party  who 
forged.  To  complete  and  perfect  the  offense,  it  is  only  nec- 
essary— first,  that  the  paper  should  be  forged  or  altered; 
second,  that  the  party  passing  it  knew  it  to  be  false,  forged, 
and  fraudulent ;  third,  that  he  should  utter  it  or  attempt  to 
utter  it,  with  intent  to  damage  or  defraud,  etc.  In  regard 
to  the  guilty  knowledge  and  the  successful  perpetration  of 
the  crime  by  uttering  and  receiving  the  money  there  is  no 
question ;  hence,  regardless  of  the  form  or  regularity  of  the 
paper,  the  offense  of  forgery,  by  the  uttering  alone,  was  com- 
plete. The  successful  perpetration  of  the  crime  by  uttering 
the  paper  and  receiving  the  proceeds  eliminates  eveiy  ques- 
tion discussed  in  the  main  opinion,  and  warranted  the  con- 
viction, regardless  of  the  question  upon  which  the  conviction 
is  reversed.  I  am  at  a  loss  to  know  how,  in  view  of  the  facts 
of  this  case  uncontradicted  and  conceded,  the  following  par- 
agraph could  have  found  a  place  in  the  main  opinion,  unless 
intended  to  be  satirical :  ^*  I  am  unable  to  conceive  how  the 
warrant  in  question  could  possibly  operate  to  the  prejudice 
of  the  city  or  individuals,  when  we  know  that  it  was  the  duty 
of  the  city  officer  to  recognize  the  omission  of  a  statutory  requi- 
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site  necessary  to  make  the  warrant  in  question  a  genuine  war- 
rant.** What  are  we  to  infer  from  the  language  used?  It 
may  be  inconceivable  to  my  learned  associate,  but  that  does 
not  alter  the  fact.  The  criminal  and  moral  turpitude  of  high 
city  officials  intrusted  with  millions  of  the  people's  money 
was  not  supposable,  hardly  conceivable,  until  the  facts  were 
established ;  but,  when  the  crimes  of  forgery  and  the  em- 
bezzlement of  the  people's  money  was  proved,  it  is  not  sup- 
posable that  their  moral  rectitude  and  sense  of  duty  were  so 
great  as  to  overcome  the  criminal  intention  to  get  the  money, 
and  compel  them  to  ^^  recognize  the  omission  of  a  statutory 
requisite."  If  he  means  that  the  guilty  parties  were  so  im- 
bued with  the  sense  of  duty,  and  so  controlled  by  principles 
of  morality,  as  city  officers,  as  to  render  the  overlooking  of 
the  omission  impossible,  then  I  can  only  say  the  inference  is 
contradicted  by  every  page  of  the  record,  and  that  it  is  not 
astonishing  or  impossible  that  persons  who  could  perpetrate 
forgery  and  grand  larceny  should  fail  to  "  recognize  the  omis- 
sion of  a  statutor}*^  requisite ; "  and,  although  he  was  ^'  unable 
.to  conceive  how  the  warrant  in  question  could  possibly  oper- 
ate to  the  prejudice  of  the  city  or  individuals,"  I  can  only 
say  it  does  not  depend  upon  his  ability,  comprehension,  or 
want  of  comprehension.  The  fact  remains  that  the  identical 
warrant  did  prejudice  the  city,  and  through  it  individuals, 
to  the  extent  of  jjlSOO,  and  like  warrants,  probably,  to  the  ex- 
tent of  as  many  thousands. 

My  conclusions  are — First,  that  the  crime  of  forgery  at 
common  law  was  fully  established,  and  the  conviction  right ; 
second,  that  the  crime  of  forgery  under  the  first  part  of  our 
statute  was  fully  es^blished,  and  the  conviction  right ;  third, 
that  the  *'  uttering  "  by  our  statute  was  forgery,  regardless 
of  the  form  of  the  paper,  and  regardless  of  the  questions  dis* 
cussed  in  the  majority  opinion,  and  the  conviction  right ; 
fourth,  that,  if  confessed  criminals  and  public  robbera  are  to 
go  unpunished  under  the  law,  facts,  and  circumstances  of 
this  case,  all  law  for  the  punishment  of  crime  should  be  re- 
pealed, and  courts  abolished* 

Reversed. 
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SEPTEMBER   TERM,   1899, 


WooDWABD,  Plaintiff  in  Error,  v.  People's  National 
Bane,  et  al.  Defendants  m  Error. 


1.  EXBMPnOK-— HOMSSTEAD. 

Every  householder,  being  the  head  of  a  family,  is  by  statute  entitled  to 
hold  a  homestead  not  exceeding  in  value  $2,000,  exempt  from  ex- 
ecution and  attachment  arising  from  any  debt,  contract  or  civil 
obligation  incurred  after  Feb.  1,  1862,  provided  he  resides  thereon 
and  designates  it  of  record  as  such  as  required  by  law. 

2.  Same— Judgment  Lien. 

The  right  to  hold  as  a  homestead  a  parcel  of  land,  the  title  to  which  the 
occupant  has  acquired  under  the  pre-emption  laws,  is  not  impaired 
by  reason  of  the  fact  that  a  transcript  of  a  judgment  against  him 
had  been  filed  before  he  acquired  title  and  designated  the  land  as 
a  homestead. 

8.  Same. 

A  mere  judgment  lien  upon  land  does  not  prevent  the  occupant  from 
designating  it  as  a  homestead  and  holding  it  exempt  from  an  ex- 
ecution issued  upon  the  judgment  after  such  designation. 

Error  to  the  District  Court  of  Arapahoe  County. 
Mr-  F.  J.  MoTT,  for  plaintiff  in  error. 

Mr.  W.  J.  Weeber,  for  defendants  in  error. 
Reed,  J.,  delivered  the  opinion  of  the  court. 


Plaintiff  in  error  was  plaintiff  below.  The  suit  was  brought 
to  restrain  the  People's  National  Bank,  a  judgment  creditor, 
and  Leonard  Jackson,  the  sheriff  of  El  Paso  county,  from 
selling  certain  lands  of  the  plaintiff  in  El  Paso  county  upon 
execution  in  favor  of  the  bank.  The  land  in  question  was 
an  unoccupied  portion  of  the  public  domain,  until  about  the 
18th  day  of  October,  1890,  when  plaintiff  settied  upon  it  and 
made  a  filing  under  the  pre-emption  laws  of  the  United 
Vol.  11—24 


870         WooDWAED  V.  People's  Nat.  Bank.  [Sept.  T., 

States,  and  since  such  date  he  has  been  residing  upon  it  with 
his  family.  On  May  14, 1891,  he  made  proof  of  rights  as  re- 
quired by  law,  made  the  necessary  payment  to  secure  the  title 
and  receive  a  receiver's  receipt,  which  was  recorded ;  a  few 
days  afterwards  (date  not  given,  but  prior  to  the  15th  day 
of  July,  1891,)  he  caused  the  word  ** Homestead"  to  be  en- 
tered of  record  on  the  margin  of  the  record  of  the  receiver's 
certificate,  and  signed  his  name  as  required  by  law.  On 
Feb.  16,  1891,  the  judgment  was  obtained,  and  on  the  2l8t 
day  of  February,  1891,  a  transcript  of  the  judgment  was  filed 
in  El  Paso  county.  On  July  16,  1891,  an  execation  was 
sued  out,  directed  to  the  sheriff  of  El  Paso  county  (Jackson, 
the  defendant),  who  on  the  12th  day  of  September  following, 
levied  upon  the  land  and  advertised  it  for  sale.  The  suit 
was  brought  to  enjoin  the  sale ;  a  temporaiy  injunction  grant- 
ed, which  was  afterwards  dissolved,  and  the  sale  allowed  to 
proceed.     The  case  is  brought  up  for  review. 

The  facts  being  conceded,  only  one  question  is  presented : 
Was  the  land  exempt  from  sale  under  the  execution  ? 

The  statute  is  as  follows :  ^^  Every  householder  in  the  state 
of  Colorado,  being  the  head  of  a  family,  shall  be  entitled  to 
a  homestead  not  exceeding  in  value  the  sum  of  two  thou- 
sand dollars,  exempt  from  execution  and  attachment  arising 
from  any  debt,  contractor  civil  obligation  entered  into  or  in- 
curred after  the  first  daj'^  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-eight."  Mills.  Ann. 
Stat.  §  8182,  p.  1801. 

^^  To  entitle  any  person  to  the  benefit  of  this  act,  he  shall 
cause  the  word  '  homestead '  to  be  entered  of  record  in  the 
mai'gin  of  his  recorded  title  to  the  same,  which  marginal 
entry  shall  be  signed  by  the  owner  making  such  entry  and 
attested  by  the  clerk  and  recorder  of  the  county  in  which 
the  premises  in  question  are  situated,  together  with  the  date 
and  time  of  day  upon  which  such  marginal  entry  is  so 
made."     MULs.  Ann.  Stat.  §  8183,  p.  1808. 

It  is  contended  by  the  defendants  in  error  that,  having  ob- 
tained judgment  and  filed  a  transcript  before  plaintiff  ac- 
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quired  title  and  designated  the  land  as  a  homestead,  the 
statutory  lien  of  the  judgment  creditor  attached  upon  the 
acquiring  of  the  title,  and  such  Uen  was  superior  to  the  home- 
stead right,  and  the  subsequent  designation  of  it  as  a  home- 
stead did  not  exempt  it  from  the  operation  of  the  judgment 
lien. 

We  cannot  adopt  this  theory  of  the  law.  Its  effect  would 
be  to  defeat  the  evident  intention  of  the  legislature,  and 
make  the  exemption  in  most  cases  nugatoiy.  The  design 
of  the  statute  was  to  secure  to  the  householder  a  home  for 
himself  and  family,  regardless  of  his  financial  condition, 
whether  solvent  or  insolvent. 

The  statute  gives  to  a  judgment  creditor  a  general  lien  upon 
all  the  real  .estate  owned  or  afterward  acquired,  but  this  gen- 
eral lien  must  yield  to  the  special  law ;  and  the  homestead 
law,  at  least  for  the  time  that  the  land  is  occupied  and  des- 
ignated as  a  homestead,  withdraws  the  particular  tract  from 
the  operation  of  the  general  lien.  There  are  two  well-defined 
lines  of  decision  in  regard  to  the  operation  and  effect  of  the 
homestead  exemption  statute  upon  that  giving  a  general 
judgment  lien :  First,  that  no  judgment  lien  attaches  to  the 
homestead ;  second,  that  the  lien  attached  and  remained,  but 
was  in  abeyance  so  long  as  the  requirements  of  the  home- 
stead act  were  complied  with.  The  former  is  the  theory 
of  the  law  as  adopted  by  the  supreme  court  of  this  state. 
Bamett  v.  Knight^  7  Colo.  865. 

It  is  immaterial  for  the  purposes  of  this  case,  which  theory 
is  adopted,  although  we  consider  the  one  adopted  the  better 
in  reason.  If  no  lien  attaches  to  the  homestead,  or  if  it  re- 
mains and  is  held  in  abeyance,  in  the  first  instance,  the 
general  lien  not  having  been  enforced,  and  made  specific  by 
the  levy  of  an  execution  or  attachment  before  the  designation 
as  a  homestead,  the  general  lien  is  removed,  or  the  parcel  of 
land  is  withdrawn  from  its  operation.  If  the  second  theory 
were  to  prevail  the  effect  would  be  the  same  in  this  case ; 
it  would  be  suspended  and  could  not  be  enforced,  under  the 
facts  shown  in  the  pleadings.    Both  statutes  may  stand  to- 
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gether ;  the  general  judgment  lien  attaches  until  the  legal 
designation  of  the  land  as  a  homestead, — such  designation 
withdraws  it  from  the  operation  of  the  general  lien  that  at- 
taches to  all  the  land  owned. 

The  language  of  the  statute  is  clear  and  unequivocal — ^needs 
no  construction.  The  words  ^*  arising  from  any  debt,  con- 
tract or  civil  obligation  "  are  suflSciently  broad  and  compre- 
hensive to  embrace  any  and  all  forms  of  indebtedness,  include 
ing  judgments.  The  homestead  is  ''  exempt  from  execution 
or  attachment.''  The  property  in  question  not  having  been 
subjected  specifically  to  the  judgment  lien  by  the  levy  of  an 
execution  before  it  was  withdrawn  as  a  homestead,  it  was  ex- 
empted from  the  levy  of  the  execution.  To  construe  the 
statute  otheinnrise  would  defeat  its  obvious  intention.  If  the 
statute  needed  construction,  many  authorities  might  be  cited 
in  support  of  the  position  here  taken. 

In  Oreen  v.  Marks,  25  111.  221,  it  was  held,  «'  that  the  judg- 
ment lien  did  not  attach  to  the  homestead ;  that  its  exemption 
fnym  levy  and  sale  placed  it  beyond  the  operation  of  a  lien ; " 
also,  ^Hhat  while  it  remained  exempt  it  was  in  the  same 
situation  as  though  the  judgment  had  never  existed."  This 
case  was  followed  by  Bliss  v.  Clark,  89  HI.  590,  where  it  was 
held  that  the  property  was  not  subject  to  a  lien,  a  levy  or  a 
sale  while  it  remained  a  homestead. 

The  plaintiff  in  error  having  designated  the  land  as  home- 
stead before  the  execution  was  sued  out,  the  property  was 
exempt  from  its  operation. 

The  decree  of  the  district  court  must  be  reversed  and  cause 
remanded. 

Iteversed. 
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The  Bouldeb  Investment  Company,  PtiAtntiff  in  Er- 
BOB,  y.  Fbies,  Defendant  in  Ebbob. 

In  the  absence  of  limitation  upon  the  i>ower  and  discretion  which  the 
agent  may  exercise  in  regard  to  locaUon,  price,  terms  or  time  of 
payment  in  the  purchase  of  real  estate,  the  principal  will  be  bound 
by  the  contract  of  the  agent,  and  cannot  recover  any  part  of  the 
purchase  money  paid  upon  the  contract. 

Error  to  the  County  Court  of  Arapahoe  CouvUy. 
Mr.  Geobge  H.  Gbat,  for  plaintiff  in  error. 
Mr.  Leonidas  WAiiE:EB,  for  defendant  in  error. 
BissELL,  J.,  delivered  the  opinion  of  the  court. 

In  1891  The  Boulder  Investment  Company  were  the  own- 
ers of  the  ^^Newland  Addition"  to  the  town  of  Boulder. 
During  the  month  of  April  of  that  year  the  defendant  in 
error,  Lavina  Fries,  desired  to  purchase  some  lots  which  the 
company  offered  for  sale  in  that  addition.  Being  out  of  the 
stateyshe  corresponded  with  her  friend  Mrs.  Bixby,  and  in- 
voked her  kindly  offices  to  select  the  lots  and  make  the  pur- 
chaise.  There  is  no  dispute  concerning  the  agency,  and  it  is 
very  plain  that  whatever  was  done  with  reference  to  the 
purchase  on  behalf  of  Mrs.  Fries  was  done  by  Mrs.  Bixby. 
The  whole  controveroy  seems  to  turn  upon  the  question 
whether  there  were  any  such  limitations  on  the  power  of  the 
agent  as  would  authorize  Mrs.  Fries  to  recede  from  the  bar- 
gain which  was  made  on  her  behalf,  and  to  recover  the  money 
paid  the  company  on  account  of  the  lots.  The  terms  of  the 
sale  were  fifty  dollars  ($50.00)  cash,  one  hundred  and  fifty 
dollars  (fl50.00)  before  the  21st  of  May,  1891,  and  the  bal- 
ance in  two  notes  maturing  in  six  months  and  a  year  respec- 
tively. The  purchase  included  four  lots,  21  to  24  in  block 
19 ;  at  least  such  were  the  provisions  of  the  contract  executed 
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pn  behalf  of  Mrs.  Fries  by  her  friend  Mrs.  Bixby.  After 
this  contract  was  made,  considerable  correspondence  was  had 
between  the  two  ladies,  and  Mrs.  Fries  expressed  a  preference 
to  secure  some  cheaper  lots  at  three  hundred  per  piece,  in 
place  of  those  contracted  for  four  hundred,  on  which  the 
payment  was  made.  The  company  did  not  seem  adverse  to 
the  transfer,  and  readily  gave  a  consent  in  writing  to  the 
substitution  of  the  three  hundred  dollar  lots,  providing  the 
option  was  exercised  prior  to  the  21st  day  of  May.  Nothing 
was  done  under  this  consent.  Mrs.  Fries  ultimately  refused 
to  take  the  lots  at  all,  or  carry  out  the  contract,  and  brought 
this  suit  to  recover  the  fifty  dollars  ($50.00)  which  had  been 
paid  as  part  of  the  purchase  money. 

The  suit  was  brought  in  a  justice's  court,  appealed  to  the 
county  court,  whence  it  was  brought  here  by  the  company 
against  whom  judgment  was  rendered.  On  exactly  what 
theory  the  courts  adjudged  her  entitled  to  recover  the  money, 
it  is  impossible  to  perceive.  It  is  of  course  true  that  if  the 
agent  exceeded  her  authority  or  failed  to  pursue  the  instruc- 
tions given  her  by  the  principal  with  reference  to  the  pur- 
chase, and  the  circumstances  were  such  as  to  charge  the 
third  party  with  knowledge  in  respect  of  these  matters,  a 
recovery  might  possibly  be  had  even  in  a  case  like  the  pres- 
ent. This,  however,  is  not  true  according  to  the  record. 
The  only  instructions  which  Mrs.  Bixby  received  from  her 
principal  were  couched  in  the  form  of  a  request  to  visit  the 
addition,  locate  and  select  some  lots,  and  pay  the  fifty  dol- 
lars as  part  of  the  purchase  piice  when  the  selection  should 
be  made.  There  was  an  utter  absence  of  limitations  upon 
the  discretion  which  the  agent  might  exercise,  either  in  re- 
gard to  location,  price,  terms  or  time  of  payment  The 
agency  was  a  broad  and  general  one,  which  gave  full  discre- 
tion to  the  representative,  and  whatever  might  be  done  by 
her  under  those  circumstances  must  undoubtedly  be  held  to 
bind  the  principal.  There  was  no  attempt  made  on  the 
trial  to  show  any  failure  of  consideration,  any  defects  in  the 
title,  or  any  other  legitimate  reason  entitling  Mrs.  Fries  to 
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withdraw  from  the  contract  and  recover  the  money.  In  the 
absence  of  some  proof  of  that  sort,  it  must  be  held  that  she 
coold  not  recover  the  money  which  she  had  paid  the  com- 
pany. Failing  to  prove  some  legal  reason  authorizing  her  to 
rescind  the  contract,  she  must  be  remediless  in  this  form  of 
an  action. 

The  judgment  is  entirely  unsupported  by  the  evidence, 
and  cannot  be  maintained  under  the  law,  and  must  accord- 
ingly be  reversed. 

.--  jReversed. 


Metcalf,  Plaintifp  in  Error,  v.  Fisher,  Treasurer, 

ETC.,  Defendant  in  Error. 

1.  Rakok  Cattle,  where  betubned  fob  Taxatioit. 

It  is  the  daty  of  the  owner  of  cattle  ranging  in  different  counties 
to  make  return  to  the  aMesaor  of  each  county  the  number  owned 
by  liim  in  such  county  on  the  first  day  of  May  of  each  year.  In 
case  of  his  failure  so  to  do,  the  assessor  should  assess  them,  acting 
on  such  information  as  he  may  possess. 

2.  Sbbonboub  Absessiceiit,  who  mat'cobbbct. 

The  board  of  county  commissioners,  as  a  board  of  equalization,  has  al- 
most unlimited  power  to  correct  errors  occurring  in  assessments 
either  before  or  after  payment  of  taxes  thereon. 

3.  IirjUNcnoN  not  the  Remedy. 

An  injunction  cannot  be  maintained  against  a  county  treasurer  to  re- 
strain him  from  collecting  a  tax  by  distraint  of  property  on  the 
ground  that  the  assessment  was  erroneous  or  excessive. 

Error  to  the  District  Court  of  Otero  County. 

Mr.  H.  RiDDELL  and  Messrs.  Starkweather  &  Dixon, 
for  plaintiff  in  error. 

Mr.  G.  M.  Dameron  and  Mr.  B.  F.  McDanibl,  for  de* 
fendant  in  error 
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Richmond,  P.  J.,  delivered  the  opinion  of  the  court 

This  is  an  application  for  an  injunction  to  restrain  the  col- 
lection of  taxes.  Plaintiff  in  error,  Henry  H.  Metcalf,  filed 
his  complaint  in  the  district  court  of  Otero  county  alleging: 

*^  That  the  defendant  herein  is  the  duly  elected  qualified 
county  treasurer  of  the  county  of  Otero,  and  state  of  Colo- 
rado. 

That  the  plaintiff  is,  and  for  more  than  ten  years  last 
past  was,  the  owner  of  a  large  number  of  cattle,  the  exact 
number  thereof  plaintiff  is  not  able  to  definitely  state,  but 
plaintiff  alleges  that  of  his  best  knowledge,  information  and 
belief  the  number  of  said  cattle  owned  by  him  in  this  state 
is  three  thousand  (8000). 

That  plaintiff,  during  all  of  said  period,  lived  and  now  lives 
at  or  near  River  Bend,  in  the  county  of  Elbert,  and  state  of 
Colorado,  and  that  his  *•  home  ranch,'  or  headquarters  where 
he  cares  for,  and  around  which  he  intends  to  keep  and  graze 
his  said  cattle,  is  at  and  around  said  River  Bend,  in  said 
county  of  Elbert. 

That  during  the  winter  seasons  and  during  other  seasons, 
without  the  procurement  6r  intention  of  the  plaintiff,  said 
cattle  wander  away  from  the  vicinity  of  said  River  Bend  and 
from  Elbert  county  into  other  neighboring  counties,  but  that 
at  such  times  as  are  convenient,  and  particularly  at  such  times 
as  the  weather  will  permit,  plaintiff  is  accustomed  to  and 
does  round  up  and  drive  back  said  cattle  to  the  vicinity  of 
said  River  Bend  and  into  said  Elbert  county,  and  particu- 
larly does  he  at  such  times  round  up  and  drive  back  said 
cattle  from  the  county  of  Otero. 

That  in  some  years  the  winter  season  being  more  severe 
than  in  other  years,  the  plaintiff  is  unable  to  round  up  and 
drive  back  his  cattle  as  aforesaid  as  soon  as  he  is  able  to  and 
does  round  them  up  in  milder  seasons,  but  plaintiff  says  that 
his  intention  is,  in  every  year,  to  round  up  and  drive  back 
his  said  cattle  to  and  about  said  River  Bend  about  the  month 
of  April,  though  in  some  years  he  has  been  prevented  for  the 
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reasons  aforesaid  from  driving  his  cattle  back  to  his  said 
"home  ranch"  until  in  May. 

That  by  reason  of  the  great  number  of  cattle  owned  by 
plaintiff  he  is  not  able  at  any  particular  time  to  say  definitely 
where  each  and  every  head  of  said  cattle  are,  or  whether 
they  are  all  in  said  Elbert  county,  or  whether  certain  of  them 
are  in  other  counties ;  but  plaintiff  intends,  as  aforestated, 
to  keep  all  of  them  in  and  around  said  River  Bend  and  in 
said  Elbert  county,  and  that  if  any  part  of  said  cattle  at  any 
time  go  into  said  county  of  Otero  the  same  is  contrary  to  the 
intention  of  the  plaintiff  and  is  accidental. 

That  the  county  assessor  or  the  county  treasurer  or  the 
board  of  county  commissioners  or  some  other  officer  of  the 
said  county  of  Otero,  charged  with  the  assessment  or  collec- 
tion of  the  revenue  thereof,  claims  that  a  large  part  of  the 
cattle  of  this  plaintiff  was  in  the  county  of  Otero  on  the  first 
day  of  May,  1890,  and  thereupon,  at  some  time  during  the 
said  year  of  1890,  a  tax  was  assessed  against  said  cattle  in 
the  said  county  of  Otero  for  the  year  1890,  but  that  plaintiff 
had  no  knowledge  that  said  cattle  were  in  the  ccmnty  of 
Otero  on  said  first  day  of  May,  1890,  and  that  if  said  cattle 
or  any  part  thereof  were  in  said  county  of  Otero  on  the  fii-st 
day  of  May,  1890,  their  being  there  was  temporary  and  acci- 
dental and  without  the  knowledge  or  consent  of  plaintiff,  and 
that  he  was  never  notified  by  any  of  the  officers  of  said 
county  of  Otero,  or  by  any  one  else,  that  a  tax  had  been 
levied  against  said  cattle  in  said  county,  until  the  plaintiff 
received  a  letter  about  the  tenth  day  of  September,  1891, 
that  the  said  treasurer  of  said  Otero  county  held  a  warmnt 
for  the  collection  of  the  tax  so  levied  as  aforesaid,  and  was 
about  to  distrain  and  sell  said  cattle  for  said  tax,  whereas, 
in  truth  and  in  fact,  said  cattle  were  not  assessable  in  said 
Otero  county,  and  no  tax  was  due  or  payable  therein  on  said 
cattle,  but  that  for  the  reason  that  the  notification  aforesaid 
received  by  this  plaintiff  on  or  about  the  tenth  day  of  Sep- 
tember, as  aforesaid,  was  the  first  knowledge  or  notice  that 
such  taxes  were  levied,  this  plaintiff  has  been  and  is  wholly 
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without  an  opportunity  to  appear  before  the  board  of  county 
commissioners  of  said  Otero  county  for  the  purpose  of  hav- 
ing the  said  taxes,  so  assessed  against  him  as  aforesaid, 
corrected  and  stricken  from  the  tax  roll;  and  that  unless 
restrained  by  the  order  of  this  Honorable  Court  the  said  cat- 
tle will  be  sold  for  the  said  taxes. 

That  plaintifE  returned  to  the  assessor  of  Elbert  county  all 
of  his  said  cattle  for  the  purpose  of  being  taxed  in  said  El- 
bert county  for  the  year  1890,  and  that  all  of  said  cattle, 
including  all  cattle  so  claimed  to  be  taxable  in  Otero  county 
as  aforesaid  were  regularly  assessed  in  said  Elbert  county 
for  said  year  1890,  and  the  treasurer  of  said  Elbert  county 
now  holds  a  warrant  for  the  collection  of  said  tax  against 
this  plaintiff. 

That  unless  the  said  treasurer  of  Otero  county  is  I'estrained 
from  selling  said  cattle  for  taxes  alleged  to  be  due  said 
Otero  county  for  the  year  1890  by  this  honorable  court,  this 
plaintiff  will  be  compelled  to  pay  said  taxes  upon  the  same 
cattle  twice,  and  will  be  compelled  to  pay  taxes  upon  said 
cattle  to  the  treasurer  of  Otero  county  under  a  claim  and  a 
tax  warrant  wholly  against  law.'* 

A  demurrer  was  interposed  to  the  con\plaint :  First — ^Be- 
cause the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ;  and.  Second — Because  the  court  has 
no  jurisdiction  of  the  subject  of  the  action. 

The  demurrer  was  sustained  and  judgment  rendered 
against  plaintiff  for  costs,  to  reverse  which  he  prosecutes 
this  writ  of  error. 

We  are  inclined  to  the  opinion  that  the  question  here  in- 
volved comes  clearly  within  the  conclusion  reached  by  the 
supreme  court  of  this  state  in  the  case  of  Price  et  al,  v.  Kra- 
mer et  al.^  4  Colo.  647. 

It  is  provided  by  the  general  revenue  laws  of  the  state, 
that  all  personal  property  shall  be  listed  in  the  county  where 
it  shall  be  on  the  first  day  of  May  of  the  then  current  year, 
but  if  the  owner  resides  out  of  the  state,  or  fails  to  return 
his  property  to  the  assessor,  it  shall  be  listed  and  taxed 
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where  it  may  then  be  :  Provided,  that  horses,  mules,  cattle 
and  sheep  running  at  large  and  not  being  worked  shall  in 
all  cases  be  returned  and  assessed  in  the  county  in  which 
they  are  being  herded  or  kept  on  the  first  day  of  May  in 
each  year.  That  every  assessor  shall  assess  all  personal 
property  situate  or  being  in  his  county  on  the  first  day  of 
May  in  each  year.  •  *  * 

That  it  shall  be  the  duty  of  every  person  owning  or  hav- 
ing charge  of  property  in  this  state  subject  to  taxation  to 
make  out  and  deliver  to  the  assessor  on  or  before  the  20th 
day  of  May  in  each  year  a  correct  list  of  the  same  as  re* 
quired  by  law. 

That  if  property  real  or  personal  shall  be  omitted  *  *  * 
the  same  shall  be  assessed  by  the  assessor  and  placed  upon  his 
books  before  the  same  is  returned  to  the  county  clerk.  *  *  * 

In  construing  these  vaiious  provisions  of  the  statute,  the  su- 
preme court,  in  the  case  of  Price  et  aL  v.  Kramer  et  a2.,  supra^ 
distinctly  asserts  that  it  is  the  duty  of  the  property  owner  to 
make  return  to  the  assessor  of  counties  showing  the  number 
of  cattle  owned  by  him  running  in  each  of  the  counties  on  the 
first  day  of  May,  and  that  in  case  he  shall  fail  to  do  so  it  is 
the  duty  of  the  assessor  to  act  upon  what  means  of  knowledge 
he  possesses,  and  if  injustice  be  done  in  assessing  for  a  larger 
number  of  cattle  than  are  properly  taxable  or  in  assessing 
them  at  all,  he  may  present  the  facts  to  the  commissioners 
who  constitute  the  board  of  equalization  with  power  to  cor- 
rect the  assessment  roll. 

The  facts  presented  by  the  complaint  in  this  case  do  not 
strike  us  as  addressing  themselves  to  a  court  of  equity  as 
strongly  as  the  facts  detailed  in  the  case  above  referred  to. 

It  will  be  observed  that  by  the  complaint  it  is  admitted 
that  the  complainant  knew  that  his  cattle  were  in  the  habit 
of  ranging  in  the  county  of  Otero,  and  that  during  the  year 
1890  and  in  the  month  of  May  of  that  year  he  was  well 
aware  of  the  fact  that  a  portion  of  his  herd  was  ranging 
within  the  boundaries  of  that  county.  Nor  does  the  com- 
plaint show  that  he  had  taken  any  steps  towards  returning 
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them  to  the  county  of  Elbert,  or  any  good  reason  why  such 
steps  were  not  taken.  True  it  is  averred  that  he  had  re- 
turned to  the  assessor  of  Elbert  county  all  of  his  cattle  for 
the  pui*pose  of  being  taxed ;  but  yet  it  is  admitted  that  all 
of  the  cattle  were  not  in  the  county  at  the  time  they  were 
so  returned.  He  does  not  allege  effort  on  his  part,  at  any 
time  prior  to  the  first  day  of  May,  to  ascertain  the  number 
of  cattle  properly  assessable  in  Elbert  county  or  in  Otero 
county,  nor  does  the  complaint  show  what  number  of  cattle 
were  assessed  by  Otero  county,  or  that  he  has  paid  or  offered 
to  pay  the  taxes  assessed  against  him  in  Elbert  county.  In 
other  words,  it  can  be  said  that  the  complaint  is  exceedingly 
indefinite  and  clearly  fails  to  state  facts  sufficient  to  warrant 
the  interference  of  a  court  of  equity  by  injunction  restrain- 
ing the  collection  of  taxes. 

Under  the  decisions  of  the  supreme  court  of  this  state, 
stock  ranging  in  the  county  of  Otero  on  the  first  day  of  May 
was  legally  assessable  by  the  officers  of  that  county,  and  be- 
cause the  complainant  saw  fit  to  make  return  of  all  of  his 
property  to  the  county  assessor  of  Elbert  county,  it  affords 
no  ground  for  relief  against  taxation  in  Otero  county. 

In  the  case  of  County  Cammissionera  v.  Wilson^  15  Colo. 
90,  it  is  held  that  the  first  day  of  May  of  each  and  every 
year  is  fixed  as  the  date  for  the  assessment  of  all  personal 
property,  and  that  the  liability  of  property  to  taxation  de- 
pends upon  its  status  at  that  time. 

It  is  true  that  the  complainant  may  be  liable  to  a  doubl 
tax  against  which  a  court  of  equity  should  furnish  relief, 
but  even  that  fact  does  not  sufficiently  appear  on  the  face 
of  this  complaint,  for  the  reason  that  there  is  no  allegation 
in  the  complaint  showing  that  the  county  of  Elbert  would 
not  relieve  him,  upon  proper  application,  from  taxes  on  cattle 
which  had  been  properly  taxed  in  the  county  of  Otero,  not- 
withstanding the  return  made  by  him. 

In  the  case  of  Breeze  v.  Haley ^  10  Colo.  5,  it  was  held  that 
the  board  of  county  commissioners  have  almost  unlimited 
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power  to  correct  any  errors  that  may  occur  in  any  assessment 

either  before  or  after  the  payment  of  taxes  thereon. 

It  would  be  useless  to  cite  authorities  outside  of  our  own 

supreme  court  in  support  of  the  conclusion  here  reached. 

They  are  binding  upon  us,  and  support  us  in  saying  that  the 

injunction  proceedings  sought  by  complainant  in  this  case 

cannot  be  maintained. 

The  judCTQcnt  must  be  affirmed. 

*  ^  Affirmed. 


<^>»» 


Davis,  Appellant,  v.  The  John  Mouat  Lumber  Com- 
pany, Appellee. 

1.  HBCHAJnCB'  LIXK— PABTIE8. 

In  an  action  to  foreclose  a  lien  by  a  material  man  or  subcontractor, 
the  contractor  or  original  promisor,  against  whom  a  debt  must 
be  estabUshed  as  the  foundation  of  a  decree,  is  an  indispensable 
party. 

2.  SUMMOFS,  PUBUOATIOV  OF. 

It  is  necessary  that  every  material  requirement  of  the  statute  concern- 
ing seryice  of  summons  by  publication  be  carefully  and  strictly 
pursued  in  order  to  give  the  court  jurisdiction. 

3.  PbBSONAI.  JlTDOHlCinV-JUBIBDICTION. 

A  personal  judgment  in  an  action  upon  a  money  demand  against  a  non- 
resident, on  whom  personal  seryice  of  process  within  the  state  has 
not  been  had  and  who  did  not  appear,  is  without  validity. 

4.  Action,  Natttbb  of. 

An  action  to  foreclose  a  mechanics*  lien  is  not,  as  to  its  principal  basis, 
a  proceeding  in  rem. 
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Appeal  from  the  Dutrict  Court  of  Arapahoe  County, 


On  the  first  day  of  June,  1890,  Henry  W.  Davis,  the 
owner  of  some  property  in  Waddell  and  Machen's  Sub- 
division, made  a  contiuct  with  one  L.  E.  Forbes  to  build  a 
house  on  his  land.  Beyond  the  general  provisions  relating 
to  the  details  of  the  structure  the  contract  provided  that 
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Forbes  should  take  in  payment  two  lots  at  a  specified  valua- 
tion and  subject  to  certain  incumbrances,  and  that  the  bal- 
ance of  the  contract  price,  fifteen  hundred  dollars  ($1,500), 
should  be  paid  in  cash ;  eight  hundred  dollars  ($800)  was 
to  be  paid  when  the  house  was  under  roof,  and  the  balance 
when  the  house  was  completed.  The  contmctor  went  to 
work  to  carry  out  the  contract,  and  during  the  progress  of 
the  work  bought  some  materials  of  *^  The  John  Mouat  Lum- 
ber Company,"  one  of  the  parties  to  the  suit.  The  con- 
tractor seems  to  have  had  considerable  dealings  with  the 
lumber  company,  and  to  have  bought  quite  a  quantity  of 
materials  which  he  was  using  in  the  carrying  out  of  his  vari- 
ous undertakings.  In  the  suit  which  the  lumber  company 
brought  against  Davis  as  the  owner,  Forbes  as  the  contractor, 
and  divei-s  other  persons  as  lienors,  they  claimed  that  Forbes 
had  bought  of  them  materials  of  the  reasonable  value  of  four 
hundred  and  eight  dollars  and  sixty-five  cents  ($408.65) 
which  went  into  the  construction  of  the  house.  Within  the 
time  limited  by  the  statute  during  which  a  lien  might  be 
filed  by  subcontractor,  the  company  filed  its  claim  in  the 
proper  office,  and  in  the  form  necessary  to  the  protection  of 
their  rights.  The  only  matter  of  importance  in  dispute  con- 
cerning the  lienor's  rights,  which  grows  out  of  the  facts  nec- 
essary to  entitle  the  company  to  file  the  claim,  springs  from 
the  evidence  offered  to  show  that  the  materials  went  into 
the  building.  It  is  claimed  that  the  company  failed  to  prove 
that  the  materials  went  into  the  building.  The  delivery  on 
the  ground  was  not  satisfactorily  estabUshed,  nor  was  it 
clearly  shown  by  witnesses  who  had  knowledge  of  the  af- 
fair that  the  stuff  sold  went  into  the  building. 

The  suit  was  commenced  by  the  service  of  a  summons  on 
the  owner  and  other  lienors,  and  the  plaintiff  attempted  to 
secure  service  on  the  principal  contractor  Forbes  by  a  substi- 
tuted service  under  the  statute.  The  case  seems  to  show 
that  Forbes  had  left  the  country,  and  the  Lumber  Company 
was  unable  to  get  service  on  him,  and  in  order  to  prosecute 
the  suit  as  against  him  obtained  an  order  to  publish  the  sum- 
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moDS.  This  order  was  based  on  an  affidavit  made  by  Wil- 
liam E.  White,  and  substantially  set  forth  that  he  was  one 
of  the  attorneys  for  the  plaintiff  in  the  action,  and  that 
Forbes  had  departed  from  the  state  sine  ammo  revertendi^ 
and  that  his  postoffice  address  was  not  known  to  the  affi- 
ant ;  the  affidavit  discloses  no  interest  on  the  part  of  White 
in  the  suit  other  than  that  springing  from  his  relation  to  it 
as  an  attorney.  The  order  was  obtained,  publication  had, 
and  on  the  trial  personal  judgment  was  rendei'ed  against 
Forbes  for  the  sum  claimed  to  be  due.  The  right  to  obtain 
the  judgment  on  this  service  and  the  necessity  of  a  judgment 
against  Forbes  to  entitle  the  lienor  to  enforce  his  claim  are 
questions  abundantly  saved  by  the  record. 

The  statute  to  which  the  company  must  resort  to  ascertain 
its  rights  and  from  which  must  be  derived  the  means  and 
process  of  enforcement  was  passed  in  March,  1888.  It  has 
been  amended,  but  the  only  provisions  to  which  reference 
will  be  made  for  the  purposes  of  this  decision  are  : 

^*  Section  25.  The  court  may  proceed  to  hear  and  deter- 
mine said  liens  and  claims,  or  may  refer  the  same  to  a  referee 
to  ascertain  and  report  upon  said  liens  and  claims,  and  the 
amounts  justly  due  thereon.  Judgment  shall  be  rendered 
according  to  the  rights  of  the  parties.  The  various  rights  of 
all  the  lien  claimants,  and  other  parties  in  any  such  action, 
shall  be  determined  and  incorporated  in  one  judgment  or 
decree.  Each  party  who  shall  establish  his  claim  under  this 
act  shall  have  a  judgment  against  the  party  personally  liable 
to  him  for  the  full  amount  of  his  claim  so  established,  and 
shall  have  a  lien  established  and  determined  in  said  decree 
upon  the  property  to  which  his  lieu  shall  have  attached  to 
the  extent  hereinbefore  stated.''  This  section  it  will  be  ob- 
served relates  to  the  proceedings  prior  to  judgment  and  the 
parties  who  must  be  before  the  court  when  the  decree  is 
rendered. 

The  other  two  sections  which  bear  upon  the  questions 
before  the  court  are  first,  section  1,  as  amended  in  the  Ses- 
sion Laws  of  1889,  page  247,  which  is  as  follows : 
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^'  Section  1.  Whoever  shall  do  any  work  or  furnish  any 
material  by  cdntract,  express  or  implied,  with  the  owner  of 
any  land,  his  agent  or  trustee,  for  the  construction,  enlarge- 
ment, etc.,  of  any  building  upon  such  land,"  etc.  The  bal- 
ance of  the  section  need  not  be  stated. 

The  other  section  as  amended  by  the  last  named  act  is 
section  15  of  the  original  statute,  and  7  of  the  amendatory 
act,  and  is  as  follows :  '^  In  case  such  lien  is  claimed  by  a 
subcontractor,  or  assignee  of  a  subcontractor,  it  shall  attach 
and  extend  to  the  full  amount  due  the  contractor  as  provid- 
ed by  the  original  contract,  and  by  any  subsequent  contracts 
relating  to  the  same  stiiicture  or  improvement;  and  any 
payments  made  by  the  owner  to  the  contractor,  either  before 
or  after  making  such  contract,  or  during  the  erection  of  such 
building  or  the  making  of  such  improvements,  and  during 
the  time  provided  to  subcontractors  in  which  to  file  their 
liens,  shall  be  at  the  risk  of  the  owner ;  and  no  such  payment 
shall  be  set  off  against  the  claim  of  any  subcontractor,  or 
assignee  of  a  subcontractor  who  shall  file  his  statement  for 
lien  and  serve  a  copy  thereof,  as  herein  provided."  The  only 
other  provision  of  the  statute  bearing  upon  the  subject  mat- 
ter of  this  section  7  is  the  ensuing  one  which  generally  pro- 
vides that  the  owner  shall  only  be  responsible  to  the  extent 
of  his  contract  price  for  the  work. 

It  is  substantially  provided  by  section  4  of  the  amendatory 
act  that  the  lien  claimed  be  filed  any  time  after  the  work  is 
done,  regardless  of  the  limit  of  60  and  40  days  generally  ex- 
pressed in  the  statute  as  the  period  during  which  liens  must 
be  filed  by  the  contractor  or  subcontractor  respectively,  pro- 
viding the  rights  of  purchasers  and  incumbrancers  in  good 
faith  remain  unaffected,  and  in  the  case  of  subcontractors, 
providing  further  that  the  principal  contractor  may  not  have 
been  settled  with  by  the  owner. 

The  act  of  1888  contained  a  section  giving  to  the  sub- 
contractor the  right  to  protect  himself  as  to  materials  to  be 
furnished  or  work  to  be  done  upon  a  contract  by  serving  a 
notice  of  his  intention  which,  by  its  terms,  should  substantial- 
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ly  notify  the  owner  of  what  his  probable  future  claim  might 
be.  This  provision  however  was  swept  away  by  the  amenda- 
tory act  of  1889,  and  there  is  no  provision  made  in  the  stat- 
ute for  a  notice  to  the  owner  of  the  making  of  the  contract 
by  a  subcontractor,  or  his  intention  in  the  premises. 

On  this  case  judgment  was  entered  against  Forbes,  the 
contractor,  for  the  sum  claimed  to  be  due  with  costs,  and 
against  the  owner  Davis  a  decree  was  entered  declaring  the 
claim  of  the  Lumber  Company  a  lien  upon  his  property,  fore- 
closing it,  and  ordering  the  land  and  structure  to  be  sold  in 
satis&ction.    By  appeal  the  case  was  brought  here. 

Messrs.  Norbis  &  Howard,  for  appellant. 

Mr.  William  E.  White  and  Messrs.  C.  E.  &  F.  Hebbing- 
TON,  for  appellee. 

BissELL,  J.,  after  stating  the  case,  delivered  the  opinion  of 
the  court 

Notwithstanding  the  fact  that  lien  laws  have  long  been 
in  force  in  the  state,  and  are  a  part  of  its  recognized  legisla- 
tive policy,  the  present  controversy  raises  several  questions 
which  thus  far  in  this  jurisdiction  remain  undetermined. 

The  initial  question  naturally  presented  in  the  order  of 
events  concerns  the  parties  to  the  suit  and  the  method  by 
which  they  have  been  brought  into  court.  Our  statute  lacks 
the  definite  direction  which  some  enactments  contsiin  that 
all  persons  in  interest,  including  owners,  contractors  and 
lienors,  shall  be  made  parties.  But  the  essential  character 
of  the  suit,  the  indebtedness  upon  which  the  right  to  a  lien 
rests,  and  the  general  provision  concerning  the  entry  of  judgr 
ment,  as  clearly  as  the  definite  direction  of  the  other  acts« 
require  the  presence  of  the  contractor  in  a  suit  by  the  ma-r 
terial  man  to  recover  for  that  which  he  has  furnished.  How- 
ever true  it  may  be  that  the  principal  purpose  of  that  suit  is 
to  enforce  the  lien  against  the  property  and  therebv  recover 
Vol.  11—26 
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the  debt  due  from  the  contractor,  it  is  as  equally  certain  that 
that  debt  is  the  foundation  of  the  action,  and  unless  it  exists, 
and  is  then  enforceable,  the  incidental  right  to  enforce  the 
lien  cannot  prevail.  Many  of  the  cases  which  have  paAsed 
upon  the  question,  put  their  decisions  upon  the  ground  that 
the  inquiry  necessarily  involves  the  conti*act  relations  and 
state  of  accounts  existing  between  the  contractor  and  the  one 
seeking  to  enforce  the  lien ;  that  without  the  establishment 
of  that  debt  there  can  be  no  right  of  recovery  by  the  subcon- 
tractor, and  his  right  to  a  lien  is  dependent  upon  the  estab- 
lishment of  his  claim  or  debt  against  the  contmctor.  With 
this,  say  the  authorities,  the  owner  has  nothing  to  do,  and 
the  burden  of  establishing  that  claim  is  put  by  the  law  upon 
him  who  brings  the  suit  and  seeks  the  relief.  On  this  broad 
general  basis,  regardless  of  the  statute,  it  has  been  often  held 
that  the  conti*actor  was  an  indispensable  party  to  the  action. 
With  this  view  we  agree,  and  adjudge  that  the  contractor  is 
not  only  a  proper,  but  a  necessaiy  and  indispensable  party, 
against  whom  a  debt  must  be  established  as  the  foundation 
of  the  decree  for  the  foreclosure  of  the  lien.  Vreeland  v. 
Mlsworth  et  cd.^  71  la.  847 ;  Kerns  et  al,  v.  Flynn^  51  Mich. 
678 ;  Steinkamper  v,  McMannus  et  al.,  26  Mo.  App.  51 ;  Sin^ 
nicksan  v.  Lynch^  25  N.  J.  L.  817. 

While  the  statute  does  not  directly  require  that  the  con- 
tractor shall  be  a  party  to  the  suit,  it  undoubtedly  provides 
for  a  judgment  in  his  favor  against  the  party  personally  liable 
for  the  claim,  to  be  followed  by  a  decree  in  his  favor  against 
the  property  to  the  betterment  of  which  his  material  has 
gone.  It  was  within  the  evident  contemplation  of  the  leg- 
islature that  the  original  promisor  should  be  a  party  to  the 
suit,  and  that  a  judgment  against  him  should  precede  a  de- 
cree against  the  owner,  who  would  probably  be  entitled  to 
compel  the  collection  of  the  personal  judgment  if  he  could 
show  assets  belonging  to  the  contractor  before  the  one  hold- 
ing the  derivative  right,  and  proceeding  in  invitum  could 
take  his  land  in  payment  of  the  debt.  At  all  events  the 
reasons  for  the  presence  of  the  original  debtor  are  so  con- 
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elusive  that  in  the  abeence  of  .any  statute  it  should  be  ad- 
judged necessary  to  bring  that  debtor  before  the  court  prior 
to  the  entry  of  any  decree  against  the  owner  of  the  land. 

Since  the  contractor  was  an  indispensable  and  necessary 
party,  it  becomes  needful  to  ascertain  whether  he  was  in 
court  and  whether  the  judgment  against  him  was  properly 
entered.  There  are  two  fatal  objections  to  the  recovery. 
The  first  is  that  the  order  for  the  publication  of  the  summons 
was  improperly  entered.  No  such  affidavit  was  filed  as  is  re- 
quired by  section  41  of  the  Code  of  1887  under  which  the 
suit  was  commenced.  The  affidavit  was  made  by  an  attorney 
in  the  suit,  and  not  by  the  plaintiff  or  one  of  the  plaintiffS) 
or  any  such  representative  of  the  corporation  as  is  entitled 
under  the  law  to  act  on  its  behalf.  The  necessity  to  strictly 
follow  the  statute  in  these  cases  has  long  been  established, 
and  it  has  been  repeatedly  adjudged  by  our  supreme  court  that 
every  material  requirement  of  the  statute  concerning  the  pub- 
lication of  summons  must  be  carefully  and  strictly  pursued, 
in  order  to  give  the  court  jurisdiction :  O^Itear  v.  Lazaru%^ 
8  Colo.  608. 

While  perhaps  not  so  strictly  put  in,  Morton  v.  Morton^  16 
Colo.  858,  as  it  is  in  this  decision,  the  court  undoubtedly 
theld  that  the  attorney  was  without  capacity  to  make  the  re- 
quisite affidavit,  unless  some  further  or  oliier  showing  was 
made  than  the  present  record  discloses.  It  is  difficult  for 
this  court  to  see  how,  except  in  a  very  extraordinary  and  ex- 
ceptional instance,  an  attorney  can  make  himself  competent, 
by  reason  of  his  interest,  to  make  the  requisite  proof  upon 
which  the  order  can  be  based.  The  statute  distinctly  speci- 
fies that  the  affidavit  shall  be  made  by  a  party  to  the  aotioq, 
and  whether,  even  though  possessed  of  an  interest,  if  not  a 
technical  party,  he  could  still  make  the  proof,  would  be  a 
:  matter  of  very  serious  question. 

It  therefore  follows  that  the  contractor  was  a  necessary 
party  and  that  no  service  was  made  upon  him.  It  is  equally 
true  that  the  preliminary  judgment  could  not  be  rendered 
against  him,  since  it  was  of  the  nature  personal.    Ever  since 
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the  very  able  and  elaborate  opinion  in  Pennoyer  v.  Neff^  % 
U.  S.  714)  was  rendered  by  the  supreme  court  of  the  United 
States,  it  has  been  pretty  universally  conceded  by  the  pro- 
fession that  a  personal  judgment  rendered  by  a  state  courts 
in  an  action  upon  a  money  demand  against  a  nonresident,  on 
whom  no  personal  service  of  process  within  the  state  was 
made,  and  who  did  not  appear,  is  without  any  validity. 
Prior  to  this  adjudication  there  was  some  diversity  among 
the  state  courts  on  this  subject,  but  it  is  doubtful  if  hereafter 
any  well  considered  case  will  lay  down  a  different  doctrine. 
The  opinion  was  so  ably  fortified  by  authority,  and  by  rea- 
son, and  rested  upon  such  solid  and  immutaUe  foundations, 
that  it  must  be  accepted  as  expressive  of  the  right  doctrine 
in  these  cases.  There  is  an  exception  recognized  by  the  su- 
preme court  and  provided  for  in  our  own  statute,  which  al- 
ways rests  on  the  fact  that  a  res  is  seized  by  the  process  of  the 
court  When  this  is  true,  then  to  the  extent  of  the  seizure, 
and  the  adjudged  limit  of  the  title  of  the  nonresident,  that 
thing  may  be  subjected  to  any  judgment  which  a  court  of 
competent  jurisdiction  sees  fit  to  render  against  the  nonresi- 
dent. But  the  exception  must  clearly  exist,  to  take  the  case 
without  the  limit  and  operation  of  the  rule,  and  it  is  plain 
that  the  only  interest  or  right  of  the  nonresident  which  cat 
be  affected  by  the  adjudication  is  that  which  he  may  possess 
in  the  re9  itself.  Whether  he  have  the  absolute  title,  or  only 
a  contingent  and  derivative  interest,  is  of  little  consequence, 
since  it  is  only  his  interest  in  the  property  which  is  affected 
by  the  adjudication.  The  present  case  plainly  does  not  come 
within  the  exception.  In  the  first  place  it  is  not,  as  to  the 
principal  basis  of  the  action^  a  proceeding  in  rem.  It  is  an 
action  against  the  contractor  to  recover  the  debt  due  for  ma- 
terial sold  him  under  a  contract  to  which  the  owner  was  not  a 
party.  The  incidental  right  to  enforce  and  foreclose  the  lien 
claim  against  the  owner  in  that  action  cannot  be  confounded 
with  the  principal  object  of  the  suit,  which  is,  to  recover  tlie 
debt  due  fi*om  the  contractor  to  the  person  from  whom  be 
bought  his  supplies ;  and  while  under  our  liberal  pi'actice  it  is 
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permitted  to  join  those  parties,  and  to  seek  the  enforcement  of 
these  rights  concurrently  in  one  action,  it  must  readily  be 
recogniased  as  true  that  under  the  strict  and  more  accurate 
procedure  of  the  common  law,  the  judgment  against  the  con-* 
tractor  must  have  been  entered  in  a  suit  to  which  the  owner 
could  not  have  been  made  a  party,  and  that  that  judgment, 
coupled  with  the  lien,  would  have  furnished  the  substance 
of  a  bill  for  the  foreclosure  of  the  security.  The  union  of 
the  two  remedies  in  one  action  must  not  be  permitted  to  ob- 
scure the  fact  that  the  establishment  of  the  debt,  and  its  re- 
covery, is  necessarily  a  condition  precedent  to  the  enforce- 
ment of  the  other  remedy,  which  must  be  held  the  collateral, 
and  not  the  principal,  object  of  the  action.  On  this  basis 
the  publication  could  in  no  event  be  had,  since  the  right  to 
publish  a  summons  in  all  personal  actions  is  expressly  ex- 
cluded in  the  statute  granting  authority  to  publish  summons 
in  certain  cases.  It  is  thus  evident  that  if  the  publication 
had  been  upon  a  sufficient  and  ample  affidavit  it  would  not 
have  authorized  the  rendition  of  judgment  against  the  con- 
tractor, and  there  would  have  been  no  basis  for  the  decree 
foreclosing  the  lien. 

Counsel  have  vety  elaborately  argued  that  the  sections  of 
the  statute  quoted  in  the  statement  relating  to  payments  by 
the  owner  to  the  contractor  under  his  agreement  with  him 
were  clearly  unconstitutional,  and  an  infraction  of  the  rights 
of  the  citizen  to  deal  with  his  property  at  his  pleasure.  It 
has  been  very  ably  and  earnestly  contended  that  since  under 
the  statute  of  Colorado  the  right  to  a  lien  is  dependent  on 
the  existence  of  a  contract,  the  subcontractor  can  rightfully 
be  held  to  be  subject  to  its  provision,  and  that  he  can  acquire 
no  other  or  greater  rights  than  flow  to  him  therefrom,  and 
that,  regardless  of  the  statute,  it  must  be  adjudged  that  his 
rights  are  to  be  taken  as  limited  and  controlled  by  the  terms 
of  the  agi'eement  between  the  original  parties.  There  is  great 
force  in  these  suggestions.  But  the  question  is  one  of  un- 
usual gravity,  and  involves  the  discussion  of  a  constitutional 
question  over  which  the  statute  creating  this  court  has  de- 
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prived  us  of  the  power  of  final  determination.  Under  these 
circumstances,  since  the  case  may  well  be  rested  on  the 
ground  antecedently  stated,  we  may  readily  be  excused  from 
discussing  or  determining  the  question.  If  it  were  essential 
to  the  settlement  or  ascertainment  of  the  rights  of  the  par- 
ties the  court  would  decide  it,  even  though  its  judgment 
would  be  subject  to  a  reconsideration  in  another  tribunals 
It  is  not  essential,  and  it  will  neither  be  discussed  nor  de^ 
cided. 

For  the  reasons  already  assigned,  and  for  the  error  which 
the  court  committed  in  entering  judgment  against  the  con- 
tractor, the  case  must  be  reversed  and  remanded. 

lUverded. 


♦*<•  i 


Leppel,  Appellant,  v.  Beck,  Appellee. 

1:   AFFIDAVTr  JS  A.TTACEXKST — ^DeFXOTIVIB. 

An  affidavit  in  attachment  which  fails  to  state  definitely  the  nature  of 
the  demand,  is  def ective,  but  not  so  defective  as  to  render  the  pro- 
ceedings thereunder  absolutely  void  because  of  the  provision  of  the 
code  permitting  the  amendment  thereof. 

2.  Same — Collatbbal  Attack. 

The  sufficiency  of  the  affidavit  cannot  be  attacked  collaterally  by  a  third 
party. 

Appeal  from  the  District  Court  of  Garfield  Count]/, 

Mr.  M.  J.  Babtley,  for  appellant. 

Mr.  C.  W.  Darrow,  for  appellee. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

On  June  22, 1891,  in  the  county  court  of  Garfield  county, 
the  appellee  herein,  Chris.  Beck,  commenced  an  action  against 
one  Joshua  T.  Boyd,  in  which  action  a  writ  of  attachment 
issued  directed  to  the  sheriff  of  Garfield  county. 
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The  afBdavit  in  attachment,  after  giving  the  caption  and 
title  of  the  case,  is  in  words  and  figures  as  follows : 

^  Chris.  Beck,  of  the  said  county,  being  duly  sworn,  doth 
depose  and  say  that  Joshua  T.  Boyd,  against  whom  the  said 
Chris.  Beck  is  about  to  sue  out  an  attachment,  is  justly  in- 
debted to  him  in  a  sum  of  money  not  exceeding  twenty  hun- 
dred dollars,  to-wit,  the  sum  of  fourteen  hundred  eighty-one 
and  fifty-two  one-hundredths  dollars,  and  that  said  demand 
is  wholly  due  and  unpaid,  and  that  said  demand  is  upon  over- 
due book  accounts  and  upon  contracts  for  the  direct  payment 
of  money." 

Under  the  attachment  writ  the  sheriff  levied  upon  a  stock 
of  groceries,  dry  goods,  liquors  and  other  personal  property. 
Subsequently  an  order  of  the  county  court  upon  proper  show- 
ing was  made,  dii*ecting  the  property  attached  to  be  sold, 
which  was  done,  and  the  sum  of  91,605  was  realized,  and  this 
sum  now  remains  in  the  hands  of  the  sheriff  awaiting  the 
termination  of  this  appeal. 

On  the  11th  of  July,  1891,  appellant  recovered  a  judgment 
against  Joshua  T.  Boyd  for  the  sum  of  $1,422.92,  upon  which 
judgment  a  writ  of  execution  was  issued,  and  was  delivered 
to  the  sheriff  on  July  18, 1891,  and  remained  in  his  hands  at 
the  time  of  the  intervention  proceedings  hereinafter  men- 
tioned. 

In  July,  1891,  in  the  attachment  proceedings  of  Beck  v. 
Boyd,  appellant  filed  his  petition  of  intervention  by  claiming 
that  the  writ  of  attachment  in  that  action  was  issued  with- 
out authority  of  law,  because  the  affidavit  upon  which  the 
writ  of  attachment  was  founded  wholly  failed  to  state  the 
nature  of  the  indebtedness  claimed  to  be  due  from  defendant 
to  plaintiff ;  and  sought  to  have  the  moneys  in  the  hands  of 
the  sheriff  applied  in  satisfaction  of  the  judgment  in  his  favor. 

To  this  petition  a  general  demurrer  was  filed.  The  county 
court  sustained  the  demurrer  and  plaintiff  elected  to  stand 
by  his  petition,  and  appealed  to  the  district  court  of  that 
county,  where  the  demuiTer  to  the  petition  was  also  sus- 
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tained.  Judgment  was  entered  and  an  appeal  brought  to 
this  court 

The  questions  for  our  consideration  are:  First:  Was  the 
affidavit  in  attachment  sufficient  to  authorize  the  issuance  of 
a  writ  of  attachment.  Second :  Can  a  subsequent  creditor  at- 
tack the  sufficiency  of  an  affidavit  by  petition  of  intervention. 

The  code  provides  that  no  writ  of  attachment  shall  issue 
unless  the  plaintiff,  his  agent  or  attorney,  or  some  credible 
person  for  him,  shall  file  in  the  office  of  the  clerk  of  the 
court  in  which  the  action  is  brought  an  affidavit,  setting  forth 
that  the  defendant  is  indebted  to  such  plaintiff,  stating  the 
nature  and  amount  of  such  indebtedness  as  near  as  may  be, 
and  alleging  any  one  or  more  of  the  following  causes  for 
attachment  *  *  *.  That  the  action  is  brought  upon  an  over- 
due promissory  note,  bill  of  exchange,  or  other  written  in- 
strument for  the  direct  and  unconditional  payment  of  money 
only,  or  upon  an  overdue  book  account.  Sec.  92,  Acts  1887, 
121-123. 

Section  117  of  the  Code  provides  that,  "  No  writ  of  at- 
tachment shall  be  quashed  nor  any  garnishee  discharged,  nor 
any  undertaking  given  by  any  person  or  peisons  under  pro- 
ceedings by  attachment  be  rendered  invalid,  nor  any  rule  en- 
tered against  a  sheriff,  discharged  on  account  of  any  informal- 
ity or  insufficiency  of  the  original  affidavit,  or  of  the  original 
undertaking  given  for  the  attachment,  if  the  plaintiff  or  the 
plaintiffs,  or  some  credible  person,  or  his  agent,  or  attorney  for 
him  or  them,  shall  file  a  sufficient  affidavit  in  the  cause.  *  *  * 
And  if  on  the  trial  of  the  issue  formed  by  the  traversing  of  the 
allegations  in  the  affidavits  for  attachment,  it  shall  appear 
that  the  evidence  introduced  by  the  plaintiff  does  not  tend 
to  prove  the  cause  or  causes  of  attachment  alleged  in  the 
affidavit,  but  the  evidence  does  tend  to  prove  other  cause  of 
attachment  in  this  act,  then  the  plaintiff  may  on  motion, 
showing  good  cause  therefor,  be  allowed  to  amend  his  affi- 
davit to  correspond  to  the  proof,  the  same  as  pleadings  by 
this  act  are  allowed  to  be  amended  in  cases  of  variance." 

It  will  be  observed  that  the  affidavit  does  not  strictly  com- 
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ply  with  the  provisions  of  the  code  above  recited  in  this : 
That  it  does  not  definitely  state  the  nature  of  the  demand. 
It  does  however  state  the  amount  of  the  demand  and  that 
the  same  is  based  upon  overdue  book  accounts  and  upon 
contracts  for  the  direct  payment  of  money.  But  it  fails  to 
state  what  portion  of  the  entire  sum  due  is  based  upon  book 
accounts  and  what  portion  upon  contracts  for  the  payment 
of  money.  In  this  respect  we  think  that  the  affidavit  is 
defective,  but  we  are  not  prepared  to  admit  that  it  is  so  de- 
fective as  to  render  the  proceedings  thereunder  absolutely 
void  because  of  the  subsequent  provision  of  the  code  in  pro- 
viding that  the  writ  shall  not  be  quashed  for  any  informality 
or  insufficiency  of  the  original  affidavit.  And  the  further 
provision  that  the  affidavit  may  be  amended,  for  good  cause 
shown,  to  correspond  with  the  proof. 

The  affidavit  in  this  suit  was  not  attacked  by  the  defend- 
ant in  the  attachment  proceedings,  nor  does  the  record  dis- 
close that  he  contemplated  interposing  any  defense  whatever 
to  the  proceedings.  This  therefore  brings  us  to  the  con- 
sideration of  the  question :  Can  the  affidavit  be  attacked  by 
a  third  party  in  a  collateral  proceeding? 

This  question  has  received  the  consideration  of  this  court 
in  the  case  of  Elliott  v.  The  First  National  Bank  of  Colorado 
Springs^  ante^  p.  164,  wherein  it  is  determined  that  questions 
of  the  nature  here  presented  must  be  raised  between  the  par- 
ties to  the  suit,  that  they  cannot  be  raised  collaterally  by  a 
third  party.  To  admit  a  contrary  view  would  be,  in  our 
judgment,  announcing  a  principle  that  would  render  abso- 
lutely useless  the  provisions  of  the  code  embraced  in  section 
117.  It  would  allow  a  third  party  to  accomplish  by  an  in- 
direct proceeding  what  in  effect  the  defendant  in  the  original 
attachment  proceedings  could  not  accomplish.  It  cannot  be 
denied  that  had  the  defendant  in  the  attachment  proceed- 
ings intei-posed  a  motion  to  dissolve  the  attachment  on  the 
ground  of  the  informality  or  insufficiency  of  the  affidavit, 
it  would  have  been  the  duty  of  the  court  granting  such 
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motion  to  permit  the  plaintiff  to  &mend  his  affidavit  to  con- 
form to  the  requirements  of  the  practice  act. 

If  however  we  should  hold  that  this  proceeding  could  ob- 
tain, and  the  money  in  the  hands  of  the  sheriff  be  subject  to 
the  creditor's  execution,  that  would  be  depriving  the  plain-, 
tiff  of  a  privilege  which  the  statute  directly  confers  upon 
him.  We  think  that  the  language  of  the  statute  is  sufficient 
of  itself  to  show  that  the  affidavit  nor  the  bond  could  be  at- 
tacked collaterally  by  a  third  party. 

In  Dixey  v.  PoUoeky  8  Cal.  570,  it  was  determined  that, 
^^  In  a  contest  between  the  attaching  creditors,  all  the  equities 
are  in  favor  of  the  most  diligent,  and  that  an  irregularity 
cannot  be  taken  advantage  of  by  a  stranger,  to  the  action  in 
which  it  occurs."  That,  ^^  The  subsequent  execution  or  at- 
tachment creditor  can  claim  no  equitable  relief.  If  the  pro- 
ceedings of  the  prior  creditor  are  not  void,  but  voidable,  the 
defendant  alone  can  object. 

Scrivener  v.  Dietz^  68  Cal.  1,  was  a  case  somewhat  simi- 
lar to  the  one  in  hand,  and  the  court,  after  determining  that 
there  was  an  irregularity  in  the  affidavit  said,  ^*  Admittedly 
this  ii'regularity  in  the  affidavit  constituted  good  ground  for 
a  motion  by  the  attachment  debtor  to  dissolve  the  attach- 
ment ;  and  if  such  a  motion  had  been  made  by  him  to  the 
court  in  which  the  action  was  pending,  it  would  have  been 
the  duty  of  the  court  to  have  dissolved  the  attachment. 
But  neither  the  regularity  of  the  affidavit,  nor  the  validity 
of  the  attachment  issued  upon  it,  was  questioned  by  the  debt- 
or ;  he  therefore  waived  whatever  irregularities  existed  in 
either,  and  as  against  him  at  least  the  attachment  was  valid 
and  operative.  So  that  its  execution,  if  aiccording  to  law, 
operated  to  create  a  provisional  lien  upon  the  properly  on 
which  it  was  levied  in  favor  of  the  attaching  creditors ;  and 
as  this  lien,  upon  the  recovery  of  a  judgment  in  the  action 
is  transit  in  rem  judicatum^  and  is  merged  in  the  judgment,  the 
attachment  proceedings  are  not  attackable  collaterally  for  an 
infirmity  in  the  affidavit.  Notwithstanding  the  infirmity, 
the  attachment  was  not  void ;  it  was  only  voidable  at  the 
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instance  of  the  attachment  defendant,  and  could  not  be  as- 
sailed collaterally  by  a  stranger.  Harvey  v.  Fostery  64  Cal. 
296 ;  Porter  v.  Pico,  66  Cal.  166. 

In  Pace  et  aL  v.  Lee  ^  Co.^  49  Ala.  671,  it  is  said  that, 
*^  When  a  claim  is  interposed  under  the  statute  to  property 
taken  under  attachment,  the  claimant  cannot,  on  trial  of  the 
claim  suit,  take  advantage  of  any  more  errors  or  irregular- 
ities in  the  proceedings  against  the  defendant  in  attachment.'' 

In  Morin  v,  Sw\fty  16  Nev.  216,  it  was  held  that,  ^^  An 
objection  to  the  validity  of  an  attachment  upon  the  ground 
that  the  affidavit  and  undertaking  was  defective,  cannot  be 
luised  by  a  third  party  in  a  collateral  proceeding. 

Appellant  insists  that  the  California  authorities  are  not 
in  point,  because  he  has  been  unable  to  find  in  the  code  of 
that  state  a  provision  allowing  intervention  in  attachment 
proceedings. 

Upon  investigation  we  find  that  this  pasition  is  not  well 
taken,  as  the  supreme  court  of  that  state  have  repeatedly  de- 
termined that  such  proceedings  were  proper  and  warranted 
under  the  practice  act  of  that  state.  DavU  v.  Uppinger,  18 
Cal.  879,  and  cases  cited ;  CoghiU  ^  Co,  v,  Marks  et  a2.,  29 
Cal.  678. 

Besides,  under  our  statute  allowing  the  affidavit  to  be 
amended  in  case  it  is  attacked  by  the  debtor,  the  contention 
is  untenable. 

The  judgment  must  be  affirmed. 

Affirmed* 


■<••»» 


Thb  Denver  &  Rio  Grande  Railway  Company,  PiiAin-       ^  ^^ 
TIFF  LN  Error,  v.  Outcalt,  Defendant  in  Error.  |  ^ 
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Section  3712,  Mills*  An.  Stats.,  fixing  upon  railroad  companies  an  ab-         ^  ^^ 
solute  liability  for  damages  for  all  stock  injured  or  killed,  and 
sec.  3713,  which  provides  for  a  recovery  of  double  the  appraised 
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Taloe  of  the  ft^niimtU  injured  or  killed,  with  %  reaflonable  attomej's 
fee  in  case  of  failure  to  pay  tlie  appraised  Talne  within  the  time 
prescribed,  are  tinconstitational  and  void. 

2.     CoVBTBUCnOH. 

A  statute  may  be  declared  unconstitutional  in  part  and  valid  in  part, 
but  this  can  occur  only  when  its  proYisions  can  be  separated  and 
made  independent  When  its  provisions  are  interdependent,  the 
entire  statute  must  stand  or  falL 

£rror  to  the  County  Court  of  Ghmnison  County. 

This  was  a  statutory  action  brought  against  the  railway 
company  to  recover  the  price  or  value  of  a  mare  killed  by  an 
engine.  There  is  no  serious  conflict  of  testimony.  The  facts 
as  established  are,  that  plaintiff  below  (defendant  in  enK>r) 
had  several  horses  running  in  a  pasture  on  his  farm, — ^the  rail- 
way of  plaintiff  passed  through  the  pasture ;  that  defendant, 
for  his  own  convenience  in  catching  or  handling  the  horses, 
turned  four  or  more  out  with  ropes  or  lariats  on,  twenty  or 
twenty-five  feet  long,  one  end  being  around  the  neck  of  the 
animal,  balance  loose  and  dragging ;  the  mare  killed  was  one 
of  those  encumbered  with  a  rope.  The  horses  on  the  approach 
of  the  eQgine  wei*e  in  the  immediate  vicinity  of  the  track ;  the 
train  was  ^^  slowed  up  "  and  whistle  blown ;  the  horses  cixissed 
the  track  and  were  supposed  to  be  entirely  out  of  danger,  but 
immediately  after  it  was  seen  b}*^  the  engineer  and  fireman 
that  the  mare  in  question  was  fastened  to  the  track  by  the 
rope  being  caught  in  the  track,  the  end  caught  or  fastened 
being  on  the  opposite  side  from  the  mare,  the  rope  conse- 
quently passing  across  the  track  was  caught  by  the  engine ; 
the  air  brakes  were  at  once  applied  but  it  was  impossible  to 
stop  in  time ;  the  mare  was  pulled  upon  the  track  by  the 
rope,  struck  by  the  engine  and  killed,  or  injured  so  as  to 
make  killing  necessary.  An  appraisement  was  had  and  the 
mare  valued  at  $200.  The  company  failed  to  pay  within 
thirty  days ;  suit  was  subsequently  brought,  a  trial  had,  re- 
sulting in  a  judgment  for  the  plaintiff  for  $400,  double 
the  appraised  value,  also  for  $50  attorney's  fee,  making  the 
amount  $450  and  costs. 


1892.]       Denver,  etc.,  Rt.  Co.  v.  Outcalt.  897 

Messrs.  Wolcott  &  Yailb,  for  plaintiff  in  error. 

Messrs.  Gullett  &  Cbumf,  for  defendant  in  error. 

Reed,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  court 

The  provisions  of  the  statute  under  which  the  action  was 
brought,  and  which  are  necessary  to  be  considered  in  deter- 
mining the  case»  are  the  following : — 

2  Mills'  Stat.,  p.  1979,  §  8712.—"  That  everj-  railroad  or 
i*ailway  corporation  or  company  operating  any  line  of  railroad 
or  railway  or  any  branch  thereof,  within  the  limits  of  this 
state,  which  shall  damage  or  kill  any  horse,  mare,  gelding, 
filly,  jack,  jenny  or  mule,  or  any  cow,  heifer,  bull,  ox,  steer  or 
calf,  or  any  other  domestic  animal,  by  running  any  engine  or 
engines,  car  or  cars,  over  or  against  any  such  animal,  shall  be 
liable  to  the  owner  of  such  animal  for  the  damages  sustained 
by  such  owner  by  reason  thereof." 

And  §  8718,  p.  1980-81. — "  And  such  railroad  or  corpora- 
tion shall  within  thirty  days  after  the  receipt  of  such  certifi- 
cate, pay  to  the  owner  of  the  stock  so  killed  or  damaged,  or 
to  his  or  her  authorized  agent,  the  amount  of  such  appraise- 
ment, together  with  all  the  costs,  as  aforesaid ;  and  in  all 
cases  where  the  value  of  such  stock  is  established  by  tliis  act, 
such  company  or  corporation  shall  pay  for  such  stock  within 
thirty  days  after  the  delivery  of  the  affidavit  and  certifi- 
cate of  ownership  of  brand,  or  affidavit  of  ownership  of  said 
stock,  and  if  any  such  company  shall  so  fail  to  pay  for  such 
stock  within  thirty  days  after  the  delivery  of  such  affidavit 
and  certificate,  such  company  shall  be  liable  for  double  the 
value  the  appraised  or  schedule  value  of  any  such  animal  or 
animals,  together  with  reasonable  attorney's  fees,  to  be  al- 
lowed by  the  court." 

The  only  question  presented  and  urged  in  argument  is  the 
supposed  unconstitutionality  of  the  statute  in  question.  It 
ts  ably  contended,  first,  that  defendant  is  absolutely  fore- 
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closed,  precluded  from  all  defense,  having  no  day  in  court ; 
second,  that  the  statute  is  penal  in  character,  in  doubling  the 
amount  of  appraised  valuation  and  adding  an  attorney's  fee 
for  a  failure  to  pay  within  the  thirty  days  limited  and  pre- 
scribed. The  questions  presented  are  delicate  and  trouble- 
some. Were  the  questions  between  individuals,  the  solution 
would  be  far  easier.  Railroad  corporations  having  no  natu- 
ral rights  but  their  existence,  and  all  rights  being  franchise 
rights  granted  by  the  state,  to  what  extent  they  can  be  sub- 
jected to  class  legislation  and  taken  out  of  the  domain  of 
general  laws  and  principles  applicable  to  individuals  is  a  se- 
rious and  intricate  question.  The  granting  by  the  state  of  a 
franchise  to  operate  a  railroad,  and  its  acceptance  by  the  cor- 
poration is  regarded  in  the  light  of  a  contract,  and  where  the 
legislation  preceded  the  act  of  incorporation,  such  laws  are 
supposed  to  be  contemplated  and  accepted  by  the  party  ac- 
cepting the  charter  and  to  form  a  part  of  the  contract,  but 
when  the  restrictive  and  arbitrary  legislation  is  subsequent 
to  the  grant  and  acceptance,  the  question  is,  how  far  a  cor^ 
poration  can  be  subjected  to  class  legislation,  to  law  made 
applicable  only  to  it. 

After  careful  and  exhaustive  examination  of  the  authori- 
ties I  am  reluctantly  compelled  to  hold  the  statute  in  question, 
as  construed  and  administered  in  our  courts,  unconstitution- 
al and  void.  I  am  the  more  reluctant,  from  the  fact  that 
although  its  constitutionality  has  not  been  directly  decided 
by  the  supreme  court,  as  far  as  I  can  ascertain,  there  are 
cases  that  may  be  construed  as  sustaining  the  statute.  In 
Denver  ^  Rio  Ghrande  Railway  Co.  v,  Henderson^  10  Colo.  1, 
it  is  said :  ^^  Upon  a  full  and  careful  compliance  by  the  owner 
of  the  animal  injured  with  the  requirements  of  the  act,  he 
would  seem  to  be  entitled  thereunder  to  the  compensation 
Axed  or  proven  as  the  case  may  be,  regardless  of  the  ques- 
tion of  negligence  on  the  part  of  the  defendant  company. 
Failing  to  comply  with  the  statute,  however,  such  owner 
may  still  have  his  comimon  law  action.^' 

It  will  readily  be  seen  that  the  question  of  the  validity 
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of  the  statute  was  neither  raised  nor  determined.  The  court 
held  the  statute  not  the  exclusive  remedy,  but  cumulative ; 
that  the  party  could  make  his  election,  and. having  made  it 
in  favor  of  the  common  law  action,  he  was  required  to  make 
proof  of  negligence.  In  other  words,  that  he  could  not  re- 
cover without  complying  with  the  requirements  of  the  com- 
mon law,  regardless  of  the  statute.  In  the  paragraph  cited 
the  learned  judge  was  very  guarded  in  discussing  the  statute 
— says :  *^  He  would  seem  to  be  entitled"  etc.  It  is  only  dis- 
cussed in  so  far  as  was  necessary  to  distinguish  between  the 
amount  and  character  of  proof  required  to  make  a  case. 

In  Union  Pcu:.  R,  v.  DeBtisky  12  Colo.,  294,  in  a  very  elab- 
orate opinion,  the  statute  making  railroad  corporations  liable 
for  damages  caused  by  fire  is  declared  constitutional,  but 
the  decision  cannot  in  any  way  be  construed  to  cover  the 
statute  in  question.  There  are  in  this  important  provisions, 
viz.,  in  regard  to  double  compensation  and  an  attorney's  fee 
not  contained  in  that ;  again,  science  and  practical  experi- 
ence may  have  clearly  demonstrated  that,  with  proper  me- 
chanical appliances  and  care,  fire  would  not  be  communicated. 
If  such  is  the  fact  the  statute  only  requires  such  protection 
to  the  property  of  others  as  public  policy  ai)d  common  pru- 
dence would  dictate ;  and  the  absolute  liability  for  the  actual ' 
damage  may  be  regarded  as  a  proper  penalty  for  a  failure, 
either  to  provide  proper  appliances,  or  exercise  proper  care. 
It  is  only  upon  this  theory  that  the  statute  can  be  sustained. 

Although  the  discussion  in  the  opinion  takes  a  wide  range, 
the  conclusion  must  be  held  applicable  only  to  the  statute 
involved  in  the  case ;  it  cannot  be  presumed  that  it  was  the 
intention  of  the  court  to  anticipate  and  decide  in  advance 
questions  that  might  arise  in  regard  to  another  statute,  on  a 
subject  hardly  analogous,  and  containing  other  and  different 
provisions. 

One  criticism  upon  the  opinion  may  be  allowed.  From 
the  discussion  and  language  used,  it  seems  impossible  to  de- 
termine whether  the  statute  in  question  in  that  case  was  re- 
garded as  absolute  in  character,  fixing  the  liability  for  the 
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damage  on  proof  that  the  fire  was  communicated  by  the 
engine,  or  whether  that  fact  was  to  be  regarded  only  as 
prima  facie  evidence  of  negligence  that  might  be  rebutted  by 
evidence  for  the  defense.  In  either  statute,  the  validity 
greatly  depends  upon  the  constiiiction  of  the  statute  and  the 
solution  of  that  question. 

The  statute  under  consideration  in  this  case,  as  construed 
and  applied,  violates  art.  xiv  (14th  amendment  of  the  con- 
stitution of  the  United  States),  which  says :  *  ♦  *  « nor 
shall  any  state  deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws."  It 
is  also  in  violation  of  sec.  25,  Bill  of  Rights  of  this  state, 
which  declares,  ^^  that  no  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law."  Though 
differing  slightly  in  wording,  the  same  declaration  or  pro- 
vision occurs  in  the  constitutions  of  all  the  states,  a  princi- 
ple asserted  in  Magna  Charta^  which  was  embodied  in,  and 
became  a  fundamental  principle  of  the  common  law,  assert- 
ing the  inviolability  of  the  equality  of  all  persons  before  the 
law,  and  prohibiting  class  or  discriminating  legislation. 

In  England,  the  authority  of  parliament  is  subject  to  the 
limitation  that  no  law  shall  be  passed  which  is  contrary  to 
common  right  and  natural  justice.  In  the  old  case  of 
Dr.  Burham,  8  Coke,  1188,  Lord  Coke  said  :  ^^  It  appears  in 
our  books  that  in  many  cases  the  common  law  will  control 
acts  of  parliament  and  adjudge  them  to  be  utterly  void ;  for, 
when  an  act  of  parliament  is  against  common  right  and  rea- 
son, or  repugnant,  or  impossible  to  be  performed,  the  com- 
mon law  will  control  it  and  adjudge  such  act  to  be  void." 
And  see  J)ay  v.  Savadge^  Hobart,  85. 

"  Due  process  of  law  "  has  been  frequently  and  variously 
defined,  the  result  reached  in  each  instance  being  the  same. 
The  briefest  and  most  comprohensive  definition  is  that  of 
Johnson,  J.,  in  Bank  of  Columbia  v.  Okely^  4  Wheat.  244 : 
^^  They  were  intended  to  secure  an  individual  from  the  ar- 
bitrary exercise  of  the  powers  of  government,  unrestrained  by 
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the  established  principles  of  private  rights  and  distributive 
justice."  Judge  Story  (Story  Const.,  §  1985)  defines  it  as  fol- 
lows :  ^^  The  right  to  be  protected  in  life  and  liberty  and  in 
the  acquisition  of  property  under  equal  and  impartial  laws 
which  govern  the  whole  community.  This  puts  the  state  upon 
its  true  foundation,  a  society  for  the  establishment  and  ad- 
ministration of  general  justice,  justice  to  all,  equal  and 
fixed,  recognizing  individual  rights  and  not  impairing  them." 
In  Cooley  on  Const.  Limit.  §  856,  it  is  said :  ^^  Due  process 
of  law,  in  each  particular  case,  means  such  an  exertion  of 
the.  government  as  the  settled  maxims  of  the  law  permit  and 
sanction,  and  under  such  safeguards  for  the  protection  of  in- 
dividual rights  as  those  maxims  prescribed  for  the  classes  of 
cases  to  which  the  one  in  question  belongs." 

Mr.  Webster,  in  Dartmouth  College  v.  Woodward^  4  Wheat. 
519,  said :  ^^  By  the  law  of  the  land  is  most  clearly  intended 
the  geneiul  law ;  a  law  which  hears  before  it  oondemns,  which 
proceeds  upon  inquiry,  and  renders  judgment  only  after  trial. 
The  meaning  is  that  every  citizen  shall  hold  his  life,  his  lib- 
erties, his  immunities  under  the  general  rules  which  govern 
society." 

In  Hurtado  v,  California^  110  U.  S.  586,  Mr.  Justice  Mat- 
thews said,  while  recognizing  the  inherent  and  reserved 
powers  of  the  state  to  make  their  own  laws  and  alter  them  at 
pleasure,  ^^  that  these  reserved  powers  must  be  exerted  with- 
in the  limits  of  the  fundamental  principles  of  liberty  and 
justice,  which  lie  at  the  base  of  all  our  civil  and  political 
institutions."  The  same  principle  is  recognized  and  ably  as- 
serted by  Beck,  C.  J.,  in  Iw  re  Lowrie^  8  Colo.  499.  "  Prop- 
erly construed  these  maxims  interpose  no  barriers  in  the  way 
of  wholesome  legislation  of  any  kind,  but  they  prevent  special 
and  class  legislation,  and  all  forms  of  legislation  the  effect  of 
which  is  to  extend  privileges  and  securities  to  a  portion  of 
the  community  which  are  withheld  from  another  portion,  al- 
though relating  to  the  same  class  of  subjects.  So  far  as  the 
laws  are  conformable  to  the  constitutionai  provision  guaran- 
teeing equal  and  impartial  security  and  the  protection  of  the 
Vol.  11—26 
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rights  of  the  whole  community,  they  become  the  law  of  the 
land,  and  the  adjudication  of  individual  rights  thereunder  is 
by  due  process  of  law.  The  same  principles  are  applicable 
whether  we  refer  to  the  enactment  of  laws  by  general  assem- 
blies or  to  their  judicial  interpretatiou.  They  must  be  so 
framed  and  so  administered  as  to  come  within  the  constitu- 
tional landmarks,  abridging  the  immunities  and  privileges  of 
no  person,  but  affording  equal  protection  to  all." 

However  it  may  be  in  England,  it  is  clear  that  the  consti- 
tutions of  this  and  other  states  confer  no  power  upon  the 
legislature  to  enact  laws  in  conflict  with  the  principles  of 
natural  justice  and  equity  of  the  common  law,  upon  which 
those  constitutions  were  founded,  and  which  for  centuries 
have  been  regarded  as  fundamental.  The  general  grant  of 
power  to  make  ^^  reasonable  and  wholesome  laws  "  is  limited ; 
it  confers  no  power  to  enact  a  law  in  violation  of  the  funda- 
mental principles  of  the  common  law  as  they  existed  at  the 
time  the  constitutions  were  adopted. 

In  Hast  Kingston  v.  Towle^  48  N.  H.  61,  it  is  said: — 
^^  Either  way,  whether  these  elementaiy  principles  of  justice 
and  equity  are  supposed  to  be  embraced  in  the  term  of  ^  the 
law  of  the  land,'  or  implied  in  the  general  nature  of  legisla- 
tive authority,  they  equally  limit  the  legislative  power.  It 
is  a  maxim  of  general  jurisprudence,  not  confined  to  any 
code,  but,  so  far  as  I  am  informed,  recognized  as  fundamental 
in  the  law  of  ever}'  enlightened  people,  that  no  man's  private 
rights  shall  be  concluded  by  any  judgment,  decree  or  adjudi- 
cation, to  which  he  was  not  so  far  a  party  that  he  had  oppor- 
tunity to  be  heard  and  to  adduce  evidence  on  all  points  that 
affected  his  interests."  See  also  Broom's  Leg.  Max.  735 ;  1 
Greenlf.  £v.  §  522 ;  Parsons  v.  RusseU,  11  Mich.  118 ;  Tayhr 
V.  Porter^  4  Hill  (N.  Y.)  140 ;  Chreen  v.  BriggSy  1  Curtis 
C.  C.  Rep.  811. 

The  business  of  operating  railroads  is  legal  and  legitimate. 
The  right  is  granted  by  the  state  and  secured  by  charter. 
The  public  benefit  of  railroads  is  recognized ;  they  are  of 
inestimable  value  as  agents  in  the  settlement  of  the  country, 
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the  development  of  its  resources  and  in  its  civilization,  but 
they  are  agents  of  dangerous  power.  Their  operation,  under 
all  circumstances,  and  handled  with  the  greatest  care,  being 
dangerous  to  life  and  property,  hence  the  necessity  of  pre- 
cautionary measures  and  legislation  requiring  great  care  and 
the  best  mechanical  appliances  and  skill.  Such  legislative 
and  precautionary  measures  are  the  proper  and  the  legiti- 
mate exercise  of  the  police  power  of  the  state,  but  laws  of 
that  kind  must  define  the  duties  and  requirements,  may  re- 
quire the  fencing  of  roads,  putting  in  cattle  guards,  pre- 
scribe a  requisite  amount  of  skill  in  operatives,  and  perfection 
in  machinery  and  appliances,  making  such  laws  penal,  and 
fixing  a  penalty  for  violation,  but  the  statute  under  consider- 
ation is  not  of  that  character.  It  is  the  bald  declaration 
^^Thou  shalt  not  kill,'*  nor  injure — declares  that  railroad 
corporations  shall  be  liable  for  all  damages  to  stock  caused 
by  their  trains,  without  regard  to  the  skill  and  care  with 
which  the  train  is  operated,  precluding  all  defense,  even  as 
in  this  case,  of  the  gross  negligence  of  the  owner  of  the  stock. 
The  statute  is  absolute,  conclusive  of  the  liability  upon  proof 
of  the  injury  and  damage  only. 

There  is  no  question  of  the  power  of  the  legislature  to  re- 
peal laws  of  evidence,  enact  new  and  different  laws,  or  to 
change  or  modify  existing  laws.  It  is  regarded  as  valid  and 
legitimate  legislation  within  fixed  limits.  ■  If  the  statute  made 
the  killing  or  injury  of  the  stock  prima  facie  evidence  of 
mismanagement  or  neglect,  and  changed  the  common  law 
burden  of  proof,  and  required  the  corporation  to  exonerate 
itself  by  competent  evidence,  the  statute  could  stand,  but 
precluding  all  defense  and  making  the  liability  absolute,  it 
clearly  violates  a  fundamental  principle  of  the  constitution, 
and  is  repugnant  to  the  principles  and  maxims  of  the  common 
law  upon  which  the  constitution  was  based.  It  declares  that 
the  corporation  shall  be  liable,  and  make  payment,  for  dam- 
ages inflicted  by  inevitable  accident,  which  no  cai*e,  skill, 
diligence  or  foresight  could  prevent,  and  precludes  the  cor- 
poration from  exculpating  itself  or  making  any  defense  what- 
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ever.  In  this  it  is  disoriminating,  special  and  void.  Natural 
persons  are  allowed  to  defend  and  exonerate  themselYos, 
show  that  the  misfortune  was  inevitable,  and  the  accident 
and  damage  unavoidable.  Any  statute  that  forecloses  a  de- 
fendant and  precludes  all  defense  and  denies  the  ^^  day  in 
court"  is,  and  must  be  unconstitutional  and  void.  Under 
the  statute  in  question,  as  construed  and  applied  in  this  case, 
the  only  participation  in  the  proceedings  allowed  the  defend- 
ant corporation  is  the  right  to  participate  in  the  appraisement 
of  the  value  or  damage. 

Such  is  the  absolute  character  of  the  statute  and  such  its 
construction  and  application  by  the  courts,  that  not  only  is 
the  corporation  prevented  from  showing  its  own  care  and 
diligence,  and  the  unavoidable  character  of  the  accident,  but 
it  is  also  precluded  from  showing  the  contributory  negligence, 
or  even  design,  of  a  plaintiff  in  causing  the  injuiy.  If  the 
statute  is  to  be  regarded  as  so  absolute  and  conclusive  in 
character  as  to  preclude  all  proof  of  negligence  on  the  part 
of  the  plaintiff,  it  would  also  preclude  proof  of  wanton  and 
intentional  acts  in  subjecting  his  animals  to  injury  or  de- 
struction. Under  the  wording  of  the  statute,  making  the 
liability  absolute  on  proof  only  that  the  damage  was  done  by 
the  defendant,  to  allow  proof  of  the  negligence  or  willful  acts 
of  the  defendant  contributing  to  or  causing  it  would  be  not 
an  application  of  the  statute,  but  a  departure  from  it,  there 
being  no  exceptions  or  provisions  in  it  limiting  its  liability 
or  exonerating  it. 

It  is  contended  on  the  part  of  the  defendant  in  error  that 
similar  statutes  in  several  of  the  states  have  been  held  to  be 
constitutional.  I  think  this  a  mistake ;  in  almost  every  in- 
stance, if  not  in  all  the  cases,  it  will  be  found  that  the  stat- 
ute in  question  was  the  legitimate  exercise  by  the  legislature 
of  the  police  power  of  the  state,  and  that  the  liability  was 
only  made  absolute  as  a  penalty  for  a  failure  to  comply  with 
the  requirements  of  the  law,  a  failure  to  fence  the  road,  to 
put  in  cattle  guards,  to  blow  whistles,  ring  the  bell,  reduce 
the  speed  to  the  required  minimum,  to  employ  competent 
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operatives  or  provide  the  best  and  most  proper  mechanical 
appliances.  Under  such  circumstances  the  law  is  penal  in 
character,  and  the  absolute  liability,  the  penalty  and  the  law 
can  be  sustained  as  a  police  regulation,  but  there  is  a  marked 
distinction  between  a  law  of  that  character  and  the  one  un- 
der consideration.  Here  there  is  no  violation  of  a  law,  or* 
pretense  of  a  failure  to  comply,  by  the  corporation.  I  think 
that  in  almost  every  instance  a  statute  making  the  liability 
absolute  and  not  a  penalty  for  a  violation  of  law,  has  been 
held  unconstitutional. 

In  addition  to  the  authorities  cited,  i»ee,  Zeigler  v.  Ala, 
JZ.  jB.  Co.y  58  Ala.  594 ;  Stoudenmire  v.  Bratvn^  48  Ala.  699 ; 
Oliver  v.  Robinson,  59  Ala.  46 ;  JSingstan  v.  Towle^  48  N.  H. 
57 ;  Piscataqua  Bridge  v.  PortsmatUh  Bridge^  7  N.  H.  85 ; 
Littleton  V.  Biehardson,  84  N.  H.  179;  Opinions  of  Judges^ 
41  N.  H.  551 ;  HuHardo  v.  Ccdifomia,  110  U.  S.  586 ;  SuUir 
van  V.  Oneida  City,  61  111.  242 ;  MUeU  v.  People,  117  111. 
298 ;  Fetter  v.  Wilt,  46  Pa.  St.  460 ;  Board  etc.  v.  BakeweU, 
122  111.  840 ;  Craig  v.  Kline,  65  Pa.  St.  418 ;  Cairo  ^  FuUon 
B.  B.  V.  Parka,  82  Ark.  181 ;  OMo  ^  Miss.  B.  B.  Co,  v. 
Lackey,  78  111.  55 ;  Jensen  v.  U,  P,  Bailway,  21  Pac.  Rep. 
994 ;  BiUenburg  v.  Mont.  N.  B.  Co.,  8  Mont.  271. 

The  statute  in  question  gives  to  the  plaintiff  double  the 
appraised  value  of  the  animals  killed  or  injured  upon  failure 
to  pay  within  thirty  days  after  appmisement.  The  same  can 
be  said  of  this  provision  as  of  the  former.  It  can  only  be  sus- 
tained as  the  penalty  for  the  violation  of  an  afiirmative  penal 
statute.  As  such  it  could  be  sustained  as  punitive  damage 
for  the  failure  to  comply  with  the  statute,  not  otherwise. 
An  attempt  to  enforce  it  in  a  case  like  the  present,  where  it 
is  not  contended  that  there  has  been  any  violation  of  a  stat- 
ute, renders  it  unconstitutional  and  void.  When  so  applied 
it  is  repugnant  to  natural  justice  and  equity,  and  opposed  to 
the  principles  and  maxims  of  the  common  law.  Conceding 
the  corporation  liable  for  the  damages  inflicted,  regardless 
of  the  circumstances,  what  is  the  measure  of  damage  ?  Ac- 
cording to  the  fundamental  and  long  established  principles 
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of  equity  and  justice,  the  answer  is  obvious — adequate  com- 
pensation for  the  injury  received,  the  value  of  the  animal  as 
appraised,  and  if  payment  is  refused  or  the  money  withheld 
for  an  unreasonable  time,  interest  upon  the  amount.  The 
unreasonable  withholding  of  money  is  compensated  in  dam- 
ages in  the  way  of  interest,  generally  fixed  by  statute ;  when 
that  is  not  the  case,  the  value  of  the  use  of  the  money  for 
the  time  it  is  detained. 

When  double  the  amount  of  actual  damage  is  arbitrarily 
griyen  to  the  owner  for  thirty  days  detention,  it  can  only  be 
sustained,  as  before  i^tated,  as  punitive  damage ;  a  penalty  for 
the  violation  of  a  law  presupposes  criminal  intention,  or 
moral  obliquity,  a  willful  and  malicious  killing,  wanton  injury, 
and  double  value  is  awarded  as  punishment.  When  such 
facts  are  not  established  by  evidence,  or  required  to  be,  there 
can  only  be  compensatory  damage ;  anything  further  is  re- 
pugnant to  the  constitution  and  the  well-settled  maxims  of 
the  common  law,  and,  as  in  this  case,  allows  the  injured  party 
twice  the  value  of  the  property  destroyed,  not  by  any  willful 
and  malicious  act,  contravening  a  law,  but  by  an  inevitable 
accident,  an  injury,  for  which  the  plaintiff  was  responsible, 
or  to  which  he  contributed  by  culpable  negligence. 

It  is  further  contended  that  the  statute  in  question  is  un- 
constitutional in  allowing  the  plaintiff  in  such  actions  an 
attorney's  fee.  In  this  case,  in  addition  to  the  double  ap- 
praised value,  judgment  was  entered  for  an  attorney's  fee 
of  150.00. 

It  is  true  that  a  statute  may  be  declared  unconstitutional 
in  part,  and  valid  in  part,  but  that  can  only  occur  when  the 
provisions  can  be  separated  and  made  independent.  In  this 
statute  it  cannot  be  done;  the  provisions  are  so  interde- 
pendent that  the  entire  statute  must  stand  or  fall  together. 
The  same  may  be  said  of  this  provision  that  has  been  said  of 
the  former  provisions,  it  can  only  be  regarded  as  punitive 
damages,  as  a  penalty  for  the  violation  of  law,  and  cannot  be 
sustained  where  no  law  has  been  violated.  There  are  several 
respectable  authorities  sustaining  a  provision  of  that  char- 
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acter,  but  in  every  instance  there  was  a  violation  of  a  statate 
emanating  in  the  police  power  of  the  state,  and  where  it  was 
expressly  made  a  penalty  for  such  violation.  The  same  prin- 
ciples and  reasoning  applied  to  other  parts  of  the  statute  are 
equally  applicable  to  this.  See  also  Colder  v.  Bully  8  DalL 
886. 

In  Durkee  v.  JanesviUej  28  Wis.  464,  it  is  said :  *^  The 
genius,  the  nature,  and  the  spirit  of  our  state  government 
amounts  to  a  prohibition  of  such  acts  of  legislation,  and  the 
general  principles  of  law  and  i-eason  forbid  them." 

In  Wilder  v.  Railway  Oo,^  70  Mich.  882,  the  statute  allow- 
ing an  attorney's  fee  to  be  taxed  as  part  of  the  costs  was 
held  unconstitutional,  where  it  was  made  a  part  of  the  pen- 
alty for  failure  to  fence  the  road  as  required  by  law.  The 
court  said :  ^^  Calling  it  an  ^  attorney's  fee '  does  not  change 
its  real  nature  or  effect  It  is  a  punishment  to  the  company, 
and  a  reward  to  the  plaintiff,  and  an  incentive  to  litigation 
on  his  part.  This  inequality  and  injustice  cannot  be  sus- 
tained upon  any  principle  known  to  the  law.  It  is  repug- 
nant to  our  form  of  government,  and  out  of  harmony  with 
the  genius  of  our  free  institutions.  The  legislature  cannot 
give  to  one  party  in  litigation  such  privileges  as  will  arm 
him  with  special  and 'important  pecuniary  advantages  over 
his  antagonist.  Here  the  legislature  has  granted  special  ad- 
vantages to  one  class,  at  the  expense  and  to  the  detriment  of 
another,  and  has  undertaken  to  make  the  courts  themselves 
the  active  agents  in  this  injustice,  and  to  enforce  them  to  im- 
pose penalties  in  the  disguise  of  costs  upon  railroad  com- 
panies for  simply  exercising,  in  certain  cases,  the  common 
right  of  every  person  to  make  a  defense  in  the  courts  when 
suits  are  brought  against  them. 

^^  It  was  suggested  by  plaintiff  s  counsel,  upon  the  argument, 
that  the  (25.00  was  not  imposed  by  the  statute  as  a  matter 
of  distinction  between  the  suitors,  but  as  a  punishment  to  the 
corporation  for  not  obeying  the  law  as  to  the  fencing  of  its 
right  of  way,  and  that,  if  the  railway  company  properly 
fenced  its  track,  and  complied  with  the  law,  it  might  then 
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stand  equal  in  the  courts  with  the  plaintiff  in  actions  of  this 
kind.  But  penalties^cannot  be  prescribed  and  enforced  in 
this  way,  and,  whatever  may  have  been  the  object  or  intent 
of  the  legislature,  the  result  of  the  statute  is  an  injustice  and 
an  inequality  as  before  shown,  which  the  courts  cannot 
tolerate,  and  must  disregard  in  the  administration  of  the 
laws." 

This  case  has  since  been  followed  in  that  state.  See  Sekut 
V,  Railway  Oo.^  70  Mich.  438 ;  Minear  v.  Bailroad  Co,^  70 
Mich.  628. 

I  am  not  prepared  to  go  to  the  extreme  length  of  the  Mich- 
igan case  and  hold  that  an  attorney  fee  could  not  legally  be 
made  a  penalty  for  failure  to  comply  with  a  law,  but,  as  be- 
fore stated,  I  am  satisfied  that  the  statute  under  considera- 
tion is  clearly  unconstitutional  as  it  now  stands. 

The  questions  are  of  great  importance ;  have  been  often 
presented,  but  not  authoritatively  met.  In  this  case  they 
could  not  be  avoided. 

This  court  not  having  final  jurisdiction  where  constitu- 
tional questions  are  involved,  we  enter  upon  it  with  great 
reluctance.  Whether  our  views  are  sustained  or  reversed, 
it  may  precipitate  a  final  disposition  of  the  questions  pre- 
sented. 

The  judgment  is  reversed  and  a  new  trial  ordered  accord- 
ing to  the  principles  of  the  common  law,  disregarding  the 
statute  in  question. 

Reversed, 


<^«»» 


Madeley  et  al..  Appellants,  v.  White  bt  al.. 

Appellees. 

Praoticx — ^EQurrr— Costs. 

One  White  reoovered  judgment  in  justice  court  against  Madeley  ^ 
Brophy  for  $297  and  costs.  Madeley  A  Brophy  appealed  to  the 
county  court,  and  while  the  appeal  was  pending  sent  C.  to  com- 
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promise  and  adjust  the  matter,  giving  him  $185  for  that  purpose. 
C,  as  he  and  his  principals  supposed,  succeeded  in  effecting  a  com- 
promise. At  the  time  of  the  supposed  adjustment  White  executed 
and  delivered  a  receipt  for  $175,  reciting  that  it  was  in  full  pay- 
ment and  settlement  of  the  case  pending  on  appeaL 

The  receipt  was  not  filed  in  the  county  court,  but  the  appeal  was  dis- 
missed. The  justice  to  whom  the  case  was  remanded  issued  an  ex- 
ecution on  the  judgment  for  the  entire  amount,  and  the  constable 
proceeded  to  make  a  levy. 

Madeley  A  Brophy  brought  this  action  to  obtain  an  injunction  against 
White,  and  the  justice,  and  constable,  to  restrain  them  from  further 
proceedings  under  the  judgment  and  execution.  At  this  time 
White  repudiated  the  receipt,  admitted  its  delivery,  but  claimed 
that  he  had  received  only  a  note  for  $40,  and  $50  cash.    Held — 

1.  That  as  the  receipt  was  not  in  full  of  the  amount  of  judgment  except 

by  agreement  of  the  parties,  and  when  challenged,  it  could  not  be 
held  a  discharge. 

2.  The  transactions  between  Madeley  A  Brophy  and  their  agent  G.  could 

not  affect  White. 

3.  The  receipt  not  having  been  filed  in  county  court,  and  the  judgment 

satisfied,  it  was,  in  the  district  court,  open  to  explanation. 

4.  The  appeal  having  been  dismissed  without  action  upon  the  receipt, 

neither  the  county  court  nor  justice  could  recognize  or  act  upon  it. 

5.  Where  the  evidence  is  conflicting,  the  finding  of  the  jury  on  the  facts 

is  conclusive. 

6.  Where  parties  are  forced  to  institute  an  action  to  obtain  credit  for  a 

sum  admitted  to  have  been  paid,  the  costs  should  not  be  taxed 
against  them. 

Appeal' from  the  District  Court  of  Phillips  Count]/. 
Mr.  Quit.  Brown,  for  appellants. 
No  appearance  for  appellees. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  peculiar  case,  leg^Iy  and  morally  unique,  in 
showing  how  many  complications  may  arise  in  a  case,  and 
how  many  eccentricities  may  be  indulged  in,  in  the  attempted 
disposition  of  a  case  in  courts  of  justice. 

In  1888,  White  brought  suit  against  Madeley  &  Brophy 
before  Holland,  a  justice  of  the  peace,  and  obtained  judgment 
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for  $297  and  costs.  An  appeal  was  taken  to  the  county 
court.  While  the  appeal  was  pending,  Madeley  &  Brophy 
sent  their  agent,  Callaghan,  to  compromise  and  adjust  the 
matter,  giving  Callaghan  cash,  9185,  for  such  purpose.  Cal- 
laghan,  as  he  and  principals  supposed,  succeeded  in  effecting 
a  compromise.  Callaghan  testifies  he  paid  the  $185  furnished 
by  his  principals,  and  put  in  a  note  he  held  against  White  for 
$40  to  make  up  the  balance.  The  amount  of  the  note  was 
afterwards  paid  by  Madeley  to  Callaghan.  At  the  time  of 
the  supposed  adjustment,  White  executed  the  following 
paper,  which  was  by  Callaghan  delivered  to  Madeley,  and 
Madeley  &  Bi-ophy  paid  all  costs  accrued  to  that  time : 

^^  In  consideration  of  one  hundred  seventv-five  dollars  to 
me  in  hand  paid,  by  C.  H.  Madeley,  I  hereby  and  by  these 
presents  enter  full  payment  and  settlement  of  the  certain 
case  of  Thomas  White  y.  James  P.  Brophy  and  Chas.  H. 
Madeley  now  on  appeal  before  the  county  court  of  Logan 
county,  Colo.,  and  as  per  stipulation  to  be  tried  January  22, 
'89.     Witness  my  hand  and  seal  this  day  of  February  5, 1889. 

"  Thomas  White    [seal.] 
(  Haevby  J.  Allebeby. 

'  witness  I  Q  Callaghan." 

Madeley  &  Brophy,  supposing  the  whole  thing  settled,  re- 
tained the  paper  and  gave  the  matter  no  further  attention ; 
Barnes,  their  attorney,  made  a  grave  mistake.  Instead  of 
filing  the  paper  in  the  county  court  and  having  the  judg- 
ment satisfied  and  discharged,  dismissed  the  appeal.  The 
county  court  issued  a  procedendo  and  remanded  the  case  to 
the  justice  of  the  peace.  About  this  time,  but  whether  be- 
fore or  after  issuing  the  procedendo  does  not  appear,  he  be- 
came possessed  of  the  paper  executed  by  White — ^took  no 
action  upon  it — afterwards  returned  it  to  Madeley.  The 
justice  of  the  peace  issued  an  execution  for  the  entire  judg- 
ment ($297),  and  the  constable  proceeded  to  levy  it  and 
make  the  money ;  their  attention  was  called  to  the  paper  and 
it  was  disregarded. 
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Madelej  &  Braphy  brought  this  suit  in  the  district  court, 
setting  up  the  facts  above  stated,  and  praying  an  injunction 
restraining  White,  Helland  (justice  of  the  peace)  and  Car- 
son (constable)  from  proceeding  to  make  the  money.  At 
this  stage  of  the  proceedings  White  ignored  and  repudiated 
the  receipt  given,  admitted  its  execution  and  delivery,  but 
claimed  that  he  had  never  received  fl75  from  Callaghan, 
but  only  the  note  for  $40  and  |;50  cash,  making  $90 ;  that 
Callaghan  was  to  have  paid  the  remaining  $85  in  a  few  days, 
but  it  had  not  been  paid.  A  trial  was  had  to  a  jury  in  the 
district  court,  upon  the  issues  of  fact. 

That  Madeley  furnished  Callaghan  the  $135  cash,  and 
paid  him  the  balance  for  the  note,  was  established  beyond 
controversy.  The  fact  was  also  established  that  Madeley 
&  Brophy  were  never  informed  by  White  that  the  amount 
of  the  receipt  had  not  been  paid  by  Callaghan,  and  that  no 
demand  had  ever  been  made  upon  them  by  White. 

The  only  witnesses  present  and  examined  in  regard  to  the 
settlement  were  White  and  Callaghan,  the  former  swearing 
he  only  received  $90,  and  the  latter  that  he  paid  the  entire 
sum  of  $175.  The  jury  believed  White  and  discredited  the 
testimony  of  Callaghan ;  set  aside  the  receipt  and  allowed 
only  the  $90  admitted  by  White. 

The  court  allowed  the  $90  as  a  credit  upon  the  judgment'; 
refused  an  injunction  as  to  the  balance,  and  gave  judgment 
against  the  plaintifiPs  for  the  costs.  From  such  judgment  the 
appeal  was  prosecuted  to  this  court. 

A  very  brief  discussion  of  the  questions  presented  will  be 
sufficient.  First,  the  receipt  for  $175  not  being  in  full  of 
the  amount  of  the  judgment,  except  by  agreement  of  the 
parties,  could  not  when  challenged  be  held  a  discharge.  To 
have  made  it  such  it  must  have  been  accepted  as  full  satis- 
faction and  the  judgment  canceled  of  record. 

Second.  The  transactions  between  Madeley  and  Brophy 
and  their  agent,  Callaghan,  could  in  no  way  affect  White. 

Third.  The  receipt  not  having  been  filed  in  the  county 
court  and  the  judgment  satisfied,  it  was  in  the  district  court. 
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like  all  other  receipts,  subject  to  explanation,  and  could  be 
repudiated  by  the  maker. 

Fourth.  The  finding  of  the  jury  upon  the  facts,  upon  con* 
tradictory  testimony,  is  conclusive  upon  this  court,  accord- 
ing to  the  well  established  rule  governing  it. 

Fifth.  The  appeal  having  been  dismissed  without  action 
having  been  taken  upon  the  receipt,  either  as  a  satisfaction 
of  the  judgment,  or  as  a  credit  upon  it,  neither  the  county 
court  nor  justice  of  the  peace  could  recognize  it  or  in  any 
way  act  upon  it. 

This  being  a  suit  in  equity,  and  appellants  having  been 
forced  to  institute  it,  under  the  circumstances,  to  obtain 
credit  for  the  sum  admitted  to  have  been  paid  and  received, 
they  should  not  have  been  subjected  to  costs  of  the  suit 
The  conduct  of  White,  to  say  the  least,  was  not  such  as  to 
strongly  appeal  to  the  conscience  of  a  chancellor.  It  was 
open  to  severe  criticism  throughout  the  entire  transaction. 
Equity,  common  justice  and  decent  business  moi'ality  re- 
quired him,  after  repudiating  the  paper  by  him  executed,  to 
credit  the  amount  admitted  to  have  been  received  upon  the 
judgment,  and  not  proceed  to  collect  the  same  money  twice. 
That,  at  least,  was  due  to  appellants. 

The  judgment  of  the  district  court  as  to  all  the  costs  of 
this  suit  will  be  reversed,  and  they  will  be  taxed,  including 
the  costs  in  this  court,  against  appellee,  White.  The  balance 
of  judgment  and  decree  will  be  affirmed. 

Modified. 


•  ■  ■  • » 


The  Board  op  County  Commissioners  op  Gunnison 
County,  Appellant,  v.  The  Board  op  County  Com- 
missioners OP  Saguache  County,  Appellee. 

1.  JuBisnicnoK. 

In  an  action  between  counties  under  the  act  of  1887  (SesB.  Laws,  p.  238), 
to  establish  a  boundary  line,  the  court  has  jurisdiction  to  render 
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Jadgment  upon  the  eyidence,  and  is  not  limited  to  a  determination 
of  the  accuracy  of  the  line  run  by  the  state  engineer. 

2.  Vewuib— Pbacticb. 

When  an  action  is  commenced  in  the  wrong  county  the  remedy  is  to 
apply,  upon  a  showing  of  cause,  for  a  change  of  yenue. 

Appeal  from  the  District  Court  of  SagiMche  County. 

Mr.  Dexter  T.  Sapp,  for  appellant. 

Mr.  James  M.  Denny,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

An  act  of  the  legislature,  passed  in  1872,  created  the 
counties  of  Saguache  and  Lake,  and  defined  their  respective 
boundaries.  The  northeastern  boundary  of  Saguache  coun- 
ty, according  to  the  caUs  of  the  statute,  was  to  run  in  a 
northwesterly  direction  along  the  summit  of  the  Sangre  de 
Christo  range  ^^  to  the  top  of  Poncho  pass."  The  southern 
boundary  of  Lake  county,  by  the  calls  of  the  section  of  the 
act  which  established  it,  ran  east  along  the  north  boundary 
of  Saguache  county  ^^to  the  top  of  the  range  at  Poncho 
pass."  No  dispute  ever  arose  between  Saguache  and  Lake 
counties  with  reference  to  the  location  of  the  north  and 
south  boundaries  of  those  two  counties.  Later,  and  in  1887, 
the  territory  embraced  in  the  geographical  subdivisions  pre- 
viously established  was  again  subdivided,  and  the  county  of 
Gunnison  created.  According  to  the  calls  of  the  statute 
establishing  that  county,  it  commenced  at  a  point  on  the 
south  line  of  Lake  county,  where  the  said  line  crosses  the 
summit  of  the  range  of  mountains  forming  the  watershed 
between  the  waters  of  the  Arkansas  and  Colorado  rivers, 
known  as  the  ^^  Saguache  Range."  For  some  years  after 
the  passage  of  this  act  no  question  was  made  concerning 
the  initial  point  of  the  southern  boundary  of  Gunnison 
county.  In  1887,  however,  the  intei'ests  of  the  people  of  a 
certain  section  in  Gunnison  county  provoked  a  discussion  as 
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to  the  point  which  should  be  taken  as  the  one  from  which 
the  line  should  start.  The  present  action  was  brought  by 
Saguache  county  against  Gunnison  county  under  the  act  of 
ISST,  to  settle  the  dispute  concerning  this  boundary.  The 
act  of  1887  (Sess.  Laws  1887,  p.  288)  provided  generally 
that  when  the  boundary  lines  of  any  county  were  uncertain, 
and  the  territory  was  in  dispute  between  the  two  territorial 
subdivisions,  the  state  engineer  might  be  called  upon  to  run 
the  line  and  determine  the  question.  The  act  further  pro- 
vided that,  if  the  action  of  the  engineer  was  unsatisfactory 
to  either  of  the  counties,  suit  might  be  brought  in  a  court 
of  competent  jurisdiction  within  six  months  after  the  plat 
was  filed  by  the  state  engineer,  to  determine  and  settle  the 
boundaiy.  The  state  engineer  ran  and  fixed  the  line  in 
1887,  and  filed  the  plat  in  Apiil,  1888,  and  in  May  following 
the  present  suit  was  brought. 

Two  questions  only  were  discussed  by  counsel  on  the  ar- 
gument, or  are  presented  in  their  brief.  The  first  is  as  to 
the  jurisdiction  of  the  court  to  render  a  judgment  on  the 
evidence  establishing  the  boundary  line  between  the  two 
counties.  The  argument  assumes  that  the  power  of  the  court 
to  render  judgment  is  limited  to  the  determination  of  the 
accuracy  of  the  line  as  run  by  the  state  engineer,  and  de- 
prives  it  of  the  power,  under  the  evidence,  to  adjudicate 
what  the  line  may  be,  regardless  of  the  testimony  which  may 
have  been  introduced  on  the  subject.  The  statute  cannot 
be  properly  thus  limited.  It  broadly  confers  upon  a  court 
of  competent  jurisdiction  the  power  to  determine  and  settle 
the  disputed  line,  and  it  must  be  held  that  the  jurisdiction 
conferred  is  ample  enough  to  enable  the  court,  on  the  testi- 
mony before  it,  to  determine  what  the  line  is,  and  where  it 
should  be  run.  The  collateral  objections  that  tlie  suit  was 
brought  in  the  wrong  county,  and  that  the  district  court  of 
the  seventh  judicial  district  was  without  authority  to  hear 
and  determine  the  matter,  are  likewise  without  foundation. 
The  action  was  brought,  and  the  defendant  appeared  and  an- 
Bweredf  a  replication  was  filed,  and  on  the  issue  thus  framed 


1892.]  Co.  Commissioners  v.  Co.  Commissioners.       415 

the  cause  was  heard  and  determined.  Under  these  circum- 
stances, it  must  be  held  that  the  district  court  of  that  district 
was  possessed  of  ample  authority  to  render  judgment  in  the 
controversy.  This  question  has  been  fully  settled  by  a  re- 
cent adjudication  of  the  supreme  court.  Fletcher  v.  StowelU 
17  Colo.  94.  According  to  that  decision,  there  is  no  terri- 
torial limit  to  the  civil  jurisdiction  of  the  district  court.  If 
the  action  is  brought  in  the  wrong  county,  the  only  remedy 
is  to  apply  to  the  court  for  a  change  of  venue,  for  which  good 
cause  must  be  shown.  There  is  an  entire  absence  of  any 
showing  of  this  description,  and,  according  to  that  authority, 
the  district  court  where  the  case  was  tried  had  full  jurisdic- 
tion to  hear  and  determine  it,  and  its  judgment  must  be  held 
binding,  unless  there  be  some  other  good  reason  for  setting 

it  aside. 

The  only  other  objection  urged  by  counsel  is  that  it  is  not 

it)  accoi*dance  with  the  testimony.  The  rale  in  such  a  case 
is  clear,  defiidte,  and  well  settled.  No  judgment  will  be  dis- 
turbed upon  this  ground  unless  the  record  shows  that  it 
comes  clearly  within  the  exception  to  the  general  rule.  As 
the  case  is  presented  to  this  court,  it  is  impossible  to  say  that 
it  comes  within  the  exception.  It  was  rendered  upon  con- 
flicting testimony,  and  on  this  evidence  the  court  rendered 
a  judgment  establishing  the  line  between  the  two  counties ; 
and,  while  it  is  possible  this  court  might  have  reached  another 
conclusion  if  originally  called  upon  to  determine  the  ques- 
tion, yet  it  is  not  clear  that  the  judgment  is  so  unsupported 
by  the  evidence  as  to  permit  this  court  to  depart  from  the 
settled  rule  governing  such  cases.  Perceiving  no  eiTor  in 
the  record  which  calls  for  a  reversal  of  the  judgment,  it  will 
be  affirmed. 

Affirmed. 
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.    -,      Greene  et  al..  Plaintiffs  in  Error,  v.  Latcham, 
joc  «l  Defendant  in  Error. 

2    41d! 

18    454{ 

Statute  of  Frauds. 

Where  plaintifiF  parted  with  nothing  in  consicleration  of  defendant's 
promise  to  pay  the  debt  of  another;  did  not  surrender  the  right  to 
enforce  its  claim  against  original  debtor,  or  waiye  any  lien  upon 
his  property,  the  promise  not  being  in  writing,  was  witliin  the 
statute  of  frands  and  void. 

Error  to  the  District  Court  of  Arapahoe  Cownty. 

Mr.  James  H.  Brown  and  Mr.  Milton  Smith,  for  plain- 
tiffs in  error. 

Messrs.  CoE  &  Freeman,  Benedict  &  Phelps,  and  Mr. 
Lucius  W.  Hoyt,  for  defendant  in  error. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

On  the  10th  of  August,  1888,  Frank  Latcham,  defendant 
in  error,  made  a  contract  with  one  C.  6.  Vaughn  for  the  con- 
struction and  erection  of  a  dwelling-house  and  barn  in  the 
city  of  Denver. 

Thereafter  in  the  month  of  September,  1888,  Vaughn  con- 
tracted with  the  Chicago  Lumber  Company,  plaintiffs  in 
error,  for  the  lumber  and  building  materials  required  to  per- 
form his  contract  with  Latcham. 

After  a  portion  of  the  lumber  and  building  materials  had 
been  furnished  to  Vaughn  by  the  company  on  the  contract, 
and  about  the  6th  of  October,  1888,  a  conversation  occurred 
between  defendiint,  Latcham,  and  Fred  C.  Fisher,  a  member 
of  the  Chicago  Lumber  Company,  in  which  conversation 
Latcham  expressed  himself  as  dissatisfied  with  the  progress 
that  Vaughn  was  making  in  the  construction  of  his  house, 
and  said  that  unless  Vaughn  made  more  rapid  progress  in 
its  erection,  he  would  complete  it  himself ;  that  he  had  had 
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bad  reports  about  VaughQ  and  wanted  to  know  as  to  his  re- 
sponsibility. Whereupon  Fisher  suggested  that  the  reports 
might  be  made  by  other  lumber  dealers  for  the  purpose  of 
diverting  business  from  the  company  to  them,  and  in  doing 
that  they  might  unconsciously  injure  Vaughn,  and  it  was 
possible  that  their  statements  were  not  correct ;  that  Vaughn 
had  been  doing  business  there,  and  the  company  had  no  rea- 
son to  think  but  what  he  was  responsible. 

Q.  What,  if  anything,  was  said  about  the  pa3'ment  for 
these  materials?  A.  Well,  the  question  then  arose — of 
course  I  didn't  know  Vaughn  very  well ;  he  had  traded  with 
us  perhaps  sixty  days. — I  asked  him  what  was  going  to  be- 
come of  our  lumber  account,  and  he  replied  that  he  would 
pay  our  lumber  account.  That  was  substantially  all  that 
was  said  at  that  time. 

The  testimony  shows  that  the  company  continued  to  fur- 
nish all  the  materials  that  were  ordered,  and  Fischer  further 
testifies  that  they  relied  upon  Latcham's  statement. 

One  Brown,  foreman  of  the  Chicago  Lumber  Company, 
testifies  that  Latcham  said  he  would  see  that  the  lumber  was 
paid  for.  It  is  further  in  testimony  that  Latcham  had  in- 
formed a  Mr.  Rundle  that  he  had  been  fool  enough  to  agree 
to  secure  the  Chicago  Lumber  Company  their  bill,  but  that 
he  would  not  pay  any  other  bills  contracted  by  Vaughn. 

It  is  also  shown  by  the  testimony  that  all  of  the  lumber 
delivered  was  charged  to  Vaughn,  and  receipted  for  by  him 
or  his  employee ;  that  the  account  on  the  books  was  not 
transferred  to  Latcham,  and  that  the  company  were  con- 
stantly calling  on  Vaughn  for  payment  of  the  bill ;  that  no 
account  was  ever  made,  put  or  presented  to  Latcham ;  and 
that  prior  to  the  institution  of  the  suit  the  company,  through 
its  representative,  filed  a  claim  for  a  lien  upon  the  house  for 
lumber  furnished. 

The  evidence  also  shows  that  the  company  was  well  aware 

of  the  fact  that  Latcham  was  continually  paying  Vaughn  on 

his  contract  as  he  progressed  with  the  construction  of  the 

house,  and  on  several  occasions  made  inquiries  as  to  the 
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amount  that  was  due  Vaughn  under  the  contract,  and  yet 
at  no  time  did  they  inform  Latcham  that  they  were  holding 
him  under  his  promise  of  payment  for  the  amount  of  their 
claim. 

This  is  substantially  all  of  the  testimony  upon  which  the 
plaintiff  sought  to  recover  the  sum  of  f  1,260  from  Latcham 
for  materials  furnished  in  the  construction  of  his  house. 

After  plaintiffs  had  introduced  their  testimony  defendant 
interposed  a  motion  for  judgment,  and  the  court  instructed 
the  jury  that  the  agreement  between  the  company  and 
Latcham  was  a  promise  to  answer  for  the  debt  of  another, 
and  not  being  in  writing  was  void,  and  that  their  verdict 
must  be  for  the  defendant.  In  compliance  with  the  in- 
struction the  verdict  was  so  returned,  and  judgment  entered 
against  the  plaintiffs.  To  reverse  this  judgment  this  writ 
of  eiTor  is  prosecuted. 

It  is  contended  by  plaintiffs  in  error  that  the  promise  of 
Latcham  was  an  original  one  and  not  collateral ;  that  inas- 
much as  he  derived  a  benefit  from  the  furnishing  of  the  lum- 
ber by  the  comj)any,  which  was  used  in  the  construction  of 
his  house,  that  his  promise  was  made  on  a  good  considera- 
tion, and  was  unaffected  by  the  statute  of  frauds. 

The  contention  of  defendant  in  eiTor  is  that  the  language 
used  did  not  amount  to  a  promise  to  pay  on  the  part  of 
Latcham ;  that  inasmuch  as  Vaughn  continued  to  perform 
the  contract,  and  the  company  continued  to  deliver  the  lum- 
ber upon  his  order  and  to  charge  it  to  him,  that  there  was  no 
new  consideration  moving  from  the  company  to  Latcham,  and 
no  change  of  the  relation  of  the  parties  was  created.  That, 
practically,  the  understanding  of  the  conversation  was  that 
if  Vaughn  was  discharged  in  such  case  Latcham  would  then 
become  responsible  for  the  lumber  furnished  by  the  com- 
pany. 

We  think  that  the  District  Judge  was  clearly  right  in 
holding  that  the  contract  as  proved  was  void  under  the  stat- 
ute. There  was  no  new  consideration  for  the  defendant's 
promise.     The  evidence  does  not  show  that  the  company 
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surrendered  any  right  to  enforce  its  claim  against  Vaughn 
or  agreed  to  waive  any  lien  upon  the  property  of  Latcham  in 
view  of  the  promise.  In  fact,  the  evidence  discloses  a  simple 
statement  on  the  part  of  Latcham  to  the  effect  that  he  would 
pay  for  the  lumber,  and  it  strongly  tends  to  establish  the  fact 
to  be  that  the  company  continued  to  believe  in  the  responsi- 
bility of  Vaughn,  as  they  did  not  change  the  relation  then 
existing  between  the  company  and  Vaughn  by  transferring 
the  account  to  Latcham ;  they  did  not  inform  Latcham  that 
lumber  would  be  delivered  upon  his  order.  On  the  contrary, 
they  continued  to  respond  to  the  ordera  of  Vaughn  for  lum- 
ber upon  his  contract  with  Latcham  as  well  as  upon  other 
contracts.  The  company  surrendered  nothing,  nor  did  it 
agree  to  extend  future  credit  to  Vaughn  by  reason  of  the 
promise,  nor  was  there  any  assent  or  understanding  between 
Vaughn,  Fischer  and  Latcham  that  Latcham, should  pay  the 
company  for  the  lumber  furnished. 

Plaintiffs  in  error  have  presented  their  side  of  the  ques- 
tion with  great  ability,  but  we  think  tliat  their  contention 
is  unsupported  by  authority,  and  especially  by  modern  au- 
thority. 

Justice  Gray  in  delivering  the  opinion  of  the  court  in  the 
case  of  Brightman  v.  JBicks^  108  Mass.,  246,  uses  this  lan- 
guage :  *^  The  law  is  well  settled  in  this  commonwealth  that, 
when  property  subject  to  a  lien  is  transferred  by  the  debtor 
to  a  third  person,  the  latter  is  not  liable  to  an  action  by  the 
creditor,  unless  he  has  made  a  direct  promise  either  to  the 
debtor  or  the  creditor  to  pay  the  debt ;  and  that  such  a  prom- 
ise to  a  creditor,  who  neither  gives  up  his  claim  against  the 
original  debtor,  nor  any  lien  upon  the  property,  is  a  promise 
to  answer  for  the  debt  of  another,  and  must  be  in  writing  in 
order  to  satisfy  the  statute  of  frauds." 

This  docti'ine  is  followed  in  Vcmghn  v*  Smith  et  oL^  65 
Iowa,  579.  This  latter  case  is  analogous  to  the  one  at  bar. 
That  was  a  case  where  a  plaintiff  had  a  claim  and  a  right  to 
a  mechaaio's  lien  against  defendants,  and  defendants  prom- 
ised that  if  he  would  not  commence  proceedings,  nor  file  any 
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mechanic's  lien  to  secure  his  claim  before  a  certain  date,  they 
would  pay  the  claim,  and  plaintiff  accepted  the  proposition, 
and  defendants  then  paid  part  of  the  claim,  but  refused  to 
pay  the  remainder  when  it  became  due  by  the  terms  of  the 
proposition,  but  plaintiff  neither  released  the  original  debtor 
nor  relinquished  his  right  to  a  lien,  held  that  the  plain- 
tiff parted  with  nothing  in  consideration  of  the  defendants' 
promise,  and  the  promise  being  to  pay  the  debt  of  another, 
and  not  being  in  writing,  was  within  the  statute  of  frauds, 
and  could  not  be  established  by  oral  testimony. 

In  AekUy  ex.^  v.  Parmenter^  98  N.  Y.  425,  it  was  held  that, 
^*  To  take  the  case  out  of  the  statute  there  must  be  a  consid- 
eration moving  to  the  promisor,  either  from  the  creditor  or 
the  debtor,  and  beneficial  to  him,  thus  imparting  to  the 
promise  the  character  of  an  original  undertaking." 

A  like  rule  is  laid  down  in  Morri%9ey  v.  Kifuey^  16  Neb.,  17. 

In  BircMl  v.  Neaster,  86  Ohio,  St.  881,  it  is  held  that,  A 
promise  to  answer  for  the  debt,  default  or  miscarriage  of  an- 
other, either  in  writing  or  verbal,  unsupported  by  a  consider- 
ation, cannot  be  enforced  either  under  the  statute  or  indepen- 
dent of  it.  And  that  the  statute  requires  a  promise  to  answer 
for  the  debt,  default  or  miscarriage  of  another  though  sup- 
ported by  a  consideration,  to  be  in  writing.  This  case  is 
similar  to  the  one  at  bar.  It  was  an  action  brought  to  recov- 
er the  balance  claimed  to  be  due  on  material  and  labor  in  and 
about  the  plastering  of  a  house  belonging  to  the  defendant, 
and  also  to  enforce  a  mechanic's  lien  which  was  alleged  to 
have  been  secured  under  the  statute. 

In  Krutz  et  al.  v»  Stewart^  54  Ind.  178,  it  was  held  that, 
A  promise  without  any  consideration  to  support  it  would  be 
nudtim  pactum^  and  void  at  common  law,  without  any  refer- 
ence to  the  statute  of  frauds.  And  since  the  statute,  prom- 
ises may  be  made  upon  sufficient  consideration  to  support 
them,  which  will  still  be  void,  not  being  in  writing  as  re- 
quired by  the  statute.  Haverly  v.  Meeuvy  78  Pa.  St.,  257 ; 
Hooker  et  al.  v.  Russell,  67  Wis.  257 ;  Bates  v.  Donnelly^  57 
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Mich.  621 ;   Weytr  et  cd.  v.  Beach,  14  Hun,  281 ;   Willard  v. 
Bo98hard,  68  Wis.  454. 

In  a  recent  case  in  the  court  of  appeals,  N.  Y.,  reported  in 
15  N.  E.  818,  it  was  held  that,  ^^  Original  promises  as  distin- 
guished from  collateral  promises,  under  the  statute  of  frauds 
required  to  be  made  in  writing,  are  such  as  are  founded  on 
a  new  consideration,  the  debt  antecedently  contracted  for 
still  subsisting,  moving  to  the  promisor  and  beneficial  to 
him,  and  such  that  the  promisor  thereby  comes  under  an 
independent  duty  of  payment,  irrespective  of  the  liability  of 
the  principal  debtor." 

It  is  wholly  unnecessary  to  quote  further  authorities  in 
support  of  the  conclusion  reached.  It  is  sufficient  to  say 
that  we  have  thoroughly  examined  many  authorities,  early 
and  late,  and  are  of  the  opinion  that  the  weight  of  modem 
authority  supports  the  rule  as  announced  in  Massachusetts. 

We  are  unable  to  concur  in  the  position  assumed  by  de- 
fendant's counsel  that  this  was  a  case  for  the  jury,  as  the  evi- 
dence would  not  warrant  a  verdict  for  the  plaintiff.  For  as 
before  stated.  The  Chicago  Lumber  Company  made  no  agree- 
ment whereby  their  relation  with  Vaughn  w&s  changed ; 
they  had  not  even  declared  that  they  would  not  furnish  the 
lumber  necessary  to  construct  the  house  under  the  contract 
between  Vaughn  and  Latcham.  They  surrendered  nothing, 
continued  to  hold  Vaughn  liable,  accepted  his  orders  for 
lumber  and  his  receipts  for  the  same ;  charged  the  lumber  so 
furnished  in  the  contract  of  Latcham's  house  in  with  the 
general  account  of  Vaughn  and  knew  that  Vaughn  was  re- 
ceiving money  in  payment  for  his  labor  and  material  under 
his  contract  from  Latcham ;  and  subsequently,  through  their 
representative  or  agent,  a  lien  was  filed  upon  the  premises 
and  Vaughn  was  continually  importuned  for  payment.  This 
is  a  case  in  which,  in  our  judgment,  a  faithful  observance  of 
the  statute  of  frauds  requires  us  to  say  that  the  promise  on 
the  part  of  Latcham  is  void  for  want  of  a  writing. 

The  judgment  must  be  affimed. 

Affirmed. 
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PAiiifEB,  Assignee,  etc.,  Appellant,  v.  McCarthy, 

Appellee. 

1.  AsBieincxirr  fob  thx  Benefit  of  Cbeditobs. 

A  deed  of  assignment  for  the  benefit  of  creditors,  to  be  yalid,  must  show 
npon  its  face  that  it  was  intended  to  embrace  all  of  the  property  of 
the  assignor. 

2.  Same. 

A  failure  to  comply  with  the  requirement  of  the  statute  with  respect  to 

a  list  of  the  creditors  and  an  inyentory  of  the  estate  under  oath, 

will  invalidate  the  deed  of  assignment. 
S.  Pabol  Eyidencb  dtadmibsible,  when. 
Parol  evidence  is  inadmissible  to  show  that  property,  not  described  in  the 

deed  of  assignment  or  in  the  inventory,  was  intended  to  pass  under 

the  deed. 

AffecXfrom  the  DUtriat  Court  of  Pueblo  Couvjty. 

This  was  an  action  of  replevin  brought  by  appellant,  plain- 
tiff below,  against  the  appellee,  sheriff  of  the  county. 

One  D.  C.  Bowne  engaged  in  mercantile  business  in  the 
city  of  Pueblo,  on  the  8d  day  of  August,  1889,  attempted 
to  make  an  assignment  for  the  benefit  of  creditors  under  the 
Statute  of  1885. 

1  Mills  Ann.  Stat.,  chap.  9,  §  169,  Acts  of  1885,  p.  48.— 
^*  Any  person  may  make  a  general  assignment  of  all  his  pro- 
perty for  the  benefit  of  his  creditors,  by  deed,  duly  acknowl- 
edged, which,  when  filed  for  record  in  the  office  of  the  clerk 
and  recorder  of  the  county  where  the  assignor  resides,  or,  if 
a  nonresident,  where  his  principal  place  of  business  is,  in 
this  state,  shall  vest  in  the  assignee  the  title  to  all  the  pro- 
perty, real  and  personal,  of  the  assignor,  in  trust,  for  the  use 
and  benefit  of  such  creditora." 

Sec.  170. — ^^  The  assignor  shall  annex  to  such  assignment 
ah  inyentory,  under  oath,  of  his  estate,  real  and  personal, 
according  to  the  best  of  his  knowledge,  with  the  estimated 
value  thereof,  and  also  a  Ust  of  his  creditors,  giving  their 
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names,  residence  if  known,  and  the  amount  of  their  respec- 
tive demands ;  but  such  inventory  shall  not  be  conclusive  of 
the  amount  of  the  assignor's  estate,  nor  shall  the  omission 
of  any  property  from  such  inventor}"*  defeat  the  assignment 
or  conveyance  of  the  same." 

Sec.  171. — **  No  such  deed  of  general  assignment  of  prop- 
erty by  an  insolvent,  or  in  contemplation  of  insolvency  for 
the  benefit  of  creditors,  shall  be  valid,  unless  by  its  terms  it 
be  made  for  the  benefit  of  all  his  creditors,  in  proportion  to 
the  amount  of  their  respective  claims." 

And,  in  pursuance  of  such  attempt,  made  and  executed  the 
following  paper : 

"  Know  All  Men  by  These  Presents,  That  I,  D.  C.  Bowne, 
residing  and  doing  business  in  the  city  and  county  of  Pueblo, 
state  of  Colorado,  for  value  received,  do  hereby  grant,  bar- 
gain, sell  and  convey  to  W.  W.  Palmer  of  the  same  place,  all 
of  the  accounts,  debts,  dues,  notes,  bills,  bonds  and  demands, 
goods,  wares  and  merchandise  named  and  specified  in  a 
schedule  and  inventory  to  be  hereinafter  filed,  to  have  and 
to  hold  the  same  to  him,  the  said  W.  W.  Palmer,  and  to  his 
assigns  in  trust  only,  and  to  collect,  sue  for,  demand,  receive 
and  recover  all  such  sums  of  money  as  may  be  due,  owing,  and 
payable  thereon  ;  and  to  sell  said  goods,  wares  and  merchan- 
dise as  the  court  may  direct,  and  as  shall  be  for  the  best  in- 
terest of  all  parties,  and  after  paying  all  reasonable  and  pro- 
per costs,  chai-ges  and  expenses  out  of  the  proceeds  thereof, 
to  pay  each  and  all  of  my  creditors  the  full  sum  that  may  be 
due  and  owing  by  me  to  them,  of  which  creditors,  a  list, 
together  with  a  true  amount  of  my  indebtedness  to  them 
severally  is  shown  in  a  schedule  signed  by  me  and  marked 
*  Schedule  A,'  and  if  the  proceeds  of  said  goods,  wares  and 
merchandise,  and  chattels,  shall  not  be  sufficient  fully  to  pay 
all  and  every  of  my  said  creditors,  then  to  pay  them  pro  rata 
in  proportion  to  the  amount  due  and  owing  to  each  of  them, 
but  if  the  proceeds  thereof  shall  be  more  than  sufficient  to 
satisfy  and  pay  all  my  indebtedness  to  my  said  creditors  then 
the  said  W.  W.  Palmer  is  to  pay  and  return  to  me  the  bal- 
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ance,  if  any  should  be  left  after  paying  my  said  creditors 
aforesaid,  and  all  costs  incurred  herein.  And  I  do  nominate, 
constitute  and  appoint  the  said  W.  W.  Palmer  our  true  and 
lawful  attorney,  irrevocable  by  me,  and  for  every  purpose 
connected  therewith,  to  ask,  demand,  sue  for,  collect,  receive 
and  recover  all  and  singular  such  sum  or  sums  of  money  as 
now  are  or  may  hereafter  become  due  upon,  for,  or  on  account 
of,  any  of  the  property,  effects,  choses,  or  things  in  action, 
or  demands  above  assigned,  giving  and  granting  unto  my 
said  attorney  full  power  and  authority  to  do  and  perform 
every  act,  deed  or  thing  requisite  and  necessary  in  the  prem- 
ises, as  fully  to  all  intents  and  purposes  as  I  might  or  could 
do,  if  this  assignment  had  not  been  made,  with  full  power  of 
substitution  and  revocation,  hereby  ratifying  and  confirming 
all  that  my  said  attorney  or  his  substitute  may  lawfully  do 
in  the  premises,  by  virtue  thereof." 

On  the  12th  day  of  August,  Bowne  filed  a  partial  list  of 
creditors  with  the  approximate  amount  due  each,  at  the  bot- 
tom of  which  occurs  the  following :  ^^  Amount  of  stock  on 
hand  about  1(35,000." 
"  State  of  Colorado,  County  of  Pueblo,  ss. 

^^  D.  C.  Bowne,  who  pei'soually  appeared  before  me,  J.  S. 
Stewart,  county  clerk,  deposes  and  says  that  the  facts  con- 
tained in  the  foregoing  schedule,  whei-ein  his  liabilities  and 
assets  are  set  forth,  are  true  and  correct,  to  the  best  of  his 
knowledge  and  belief. 

^^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  third  day  of  August,  1889. 

"J.  S.  Stbwabt, 
[seal.]  County  Clerk. 

**  By  Thomas  Thompson,  Deputy." 

McCarthy  (appellee)  was  sheriff  of  Pueblo  county.  On 
August  3,  1889,  The  Central  National  Bank  of  Pueblo  sued 
out  a  writ  of  attachment  against  assignor  Bowne.  It  was, 
by  the  sheriff,  levied  upon  the  goods  mentioned  in  the  com- 
plaint as  the  property  of  Bowne.  On  the  same  day  F.  L. 
Strang  &  Co.  sued  out  an  attachment  against  the   same 
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party,  which  was,  by  the  sheriff,  levied  upon  the  same  goods. 
On  the  same  date  the  Pueblo  Hardware  Co.  sued  out  an  at- 
tachment, which  was  levied  upon  the  same  goods ;  also,  on 
the  same  date,  James  G.  Johnson  &  Co.  sued  out  an  attach- 
ment which  was  levied  upon  the  same  goods.  On  the  5th 
day  of  August,  the  suits  of  Central  National  Bank  and  Strang 
&  Co.  against  Bowne  were  settled,  and  attachments  released, 
but  the  goods  were  still  held  under  the  attachments  of  the 
other  parties  named.  From  the  5th  to  the  14th  of  the  same 
month  Newall  Bros.  Manufacturing  Co.,  Eberhard  Faber, 
The  Japanese  Fan  Co.,  Koch  Sons  &  Co.  and  Edward  Scheit- 
lin  &  Co.  commenced  suits  by  attachment  in  the  county 
court  of  Pueblo  county,  which  were  levied  upon  the  goods 
which  were  attempted  to  be  conveyed  by  the  assignment. 
On  August  7th,  appellant,  as  assignee  of  Bowne,  filed  his 
coniplaint  in  the  usual  form,  alleging  that  by  virtue  of  the 
assignment  he  was  entitled  to  the  possession  of  the  following 
described  goods  and  chattels,  to  wit :  ^^  A  certain  stock  of 
leather  and  millinery  goods,  now  situate  in  the  leather  and 
millinery  department  of  a  certain  building,  known  as  The 
Bon  Marche  building,  situate  on  the  corner  of  Seventh  street 
and  Santa  Fe  avenue,  in  the  city  of  Pueblo,  in  said  county 
and  state,  the  same  being  part  of  a  general  stock  of  merchan- 
dise formerly  owned  and  possessed  by  one  D.  C.  Bowne,  and 
being  all  the  goods  situate  in  the  said  leather  and  millinery 
department  of  the  said  Bon  Marche  building." 

And  that  the  same  were  \^ithheld  from  him  by  McCarthy. 
Defendant,  McCarthy,  answered  generally  and  specifically, 
fii'St,  denying  aU  the  material  allegations  in  the  complaint ; 
second,  that  the  pretended  deed  of  assignment  was  made  for 
the  purpose  of  hindering,  delaying  and  defrauding  his  cred- 
itors from  collecting  their  respective  claims,  and  that  said 
plaintiff  had  full  notice  of  such  intent  on  the  part  of  Bowne : 
that  the  pretended  deed  of  assignment  was  void  on  its  face- 
alleging  his  official  position  of  sheriff,  and  that  as  such  he 
levied  the  attachments  above  mentioned,  and  that  he  held 
.the  goods,  as  sheriff,  by  virtue  of  such  attachments,  and  not 
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otherwise.  A  replication  was  filed  by  plaftitiff  as  to  the 
matters  contained  in  the  second  defense.  On  Dec.  7, 1889, 
the  case  came  on  for  trial  before  the  court  without  a  jury. 
Upon  the  trial,  the  supposed  deed  of  assignment  from  Bowne 
to  the  plaintiff  was  offered  in  evidence,  objected  to  by  the 
defendant  for  the  following  reasons : 

^^  First.  Said  instrument  does  not  purport  or  pretend  to 
convey  all  of  the  property  of  the  assignee  as  required  by  the 
statute,  and  does  not  purport  to  be  a  general  assignment. 

^^  Second.  Said  instrument  does  not  purport  or  pretend  to 
provide  for  the  distribution  of  his  property,  or  the  proceeds 
thereof  among  all  the  assignor's  creditors,  and  the  said  pre- 
tended deed  is  not  by  its  terms  made  for  the  benefit  of  all 
his  ci'editors  in  proportion  to  the  amount  of  their  respective 
claims. 

^*  Third.  The  pretended  deed  of  assignment  has  no  sched- 
ule attached  of  the  assignor's  property,  as  required  by  the 
statute  of  Colorado,  and  does  not  in  its  terms  state  that  all  of 
the  assignor's  property  is  conveyed,  or  pretended  to  be  con- 
veyed by  the  said  assignment. 

^^  Fourth.  There  is  no  list  of  the  creditors  attached  to  the 
instrument  such  as  is  required  by  statute. 

^^  Fifth.  The  affidavit  to  the  list  of  creditors  is  not  in  ac- 
cordance with  the  laws  of  1886." 

The  court  sustained  the  objections  and  refused  to  admit 
the  deed  in  evidence.  W.  W.  Palmer,  the  plaintiff,  was 
called  in  his  own  behalf,  and  the  following  offers  of  proof 
were  made : — 

^^  We  offer  to  prove  by  this  witness  who  is  the  assignee 
in  this  case,  that  D.  C.  Bowne  was  doing  business  in  the 
city  of  Pueblo,  and  only  had  one  place  of  business  in  the 
city,  and  that  all  his  property  consisted  of  this  stock  of  goods. 
We  further  desire  and  offer  to  prove  by  this  witness  that  on 
the  third  day  of  August  he  took  possession  of  this  stock  of 
goods,  that  the  possession  was  turned  over  to  him  by  D.  C. 
Bowne,  and  that  immediately  thereafter  this  plaintiff  caused 
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a  true  and  perfect  inventory  of  said  goods  and  chattels  to  be 
made  and  filed  in  this  court. 

^*  We  further  offer  to  prove  by  this  witness  that  on  the 
twelfth  day  of  August  he  caused  the  inventory  of  said  goods 
and  chattels  to  be  filed  with  the  clerk  of  the  district  court 
of  this  county,  and  that  the  cost  value  of  said  goods  laid 
down  in  the  city  of  Pueblo  was  $81,071.18. 

^^  We  further  offer  to  prove  by  this  witness  that  on  the 
twelfth  day  of  August,  1889,  this  witness  executed  a  bond 
in  the  sum  of  sixty-three  thousand  dollars,  which  bond  is 
fully  set  forth  in  folios  78  and  79. 

^  August  12th,  1889,  bond  filed  and  approved. 

^*  We  further  offer  to  prove  by  this  witness  that  the  goods 
and  chattels  in  controversy  in  this  case  are  part  of  the  said 
goods  and  chattels  described  in  said  inventory,  and  which 
were  taken  possession  of  by  plaintiff  on  the  8d  day  of  Au- 
gust ;  and  that  the  levy  of  each  of  the  attachments  was 
made  after  the  same  came  into  the  hands  and  possession  of 
plaintiff. 

^  We  further  offer  to  prove  by  this  witness  that  all  the  acts 
of  possession  performed  by  plaintiff  in  regard  to  said  stock 
of  goods  were  done  in  pursuance  of  the  deed  of  assignment 
which  was  offered  in  evidence."  To  which  defendants  ob- 
jected, and  the  objections  were  sustained  by  the  court.  The 
court  awarded  judgment  against  the  plaintiff  in  the  sum  of 
9942.08,  damages  and  costs,  from  which  judgment  the  appeal 
was  prosecuted  to  this  court. 

Mr.  M.  B.  Gebby  and  Mr.  M.  6.  Saundebs,  for  appel- 
lant. 

Mr.  John  W.  Sleeper,  for  appellee. 

Reed,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  court. 

An  assignment,  under  our  statute,  cited  above,  to  be  valid 
must  be  a  general  assignment  of  all  the  property,  real  and 
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personal,  of  the  assignor,  and  the  deed,  upoti  its  face,  must 
show  that  it  embraces  all  the  property  of  the  assignor.  The 
language  of  the  statute  is :  ^^  may  make  a  general  aeaignment 
of  all  his  property  f  (Mr  the  benefit  of  hie  creditors  by  deed^^  etc. 

In  Bamitz  v.  Mice,  14  Md.  24,  it  is  said :  '^  We  do  not  wish 
to  be  understood  as  saying  any  particular  words  are  necessary 
to  be  used,  but  only  that  such  must  be  employed  as  will 
convey  all  the  debtor's  property.  All  that  is  required  is 
that  the  words  should  comprehend  all,  and  thereby  negative 
every  presumption  that  there  is  other  property."  See  Mc- 
Clurg  V.  Lecky^  8  Pen.  &  W.  (Pa.)  88;  O-roverv.  Wakeman^ 
11  Wend.  (N.  Y.)  187 ;  Gadsden  v.  Carson^  2  Rich.  Eq. 
(S.  C.)  252 ;  Gibson  v.  Fivley,  4  Md.  Ch.  Dec.  75 ;  Ins.  Co. 
V.  Wallis  et  al.,  28  Md.  182. 

It  is  a  well  settled  rule  of  construction,  that  when  the 
deed  in  general  terms,  purports  to  convey  all  the  property, 
and  afterwards  enumerates  and  designates  the  property  as- 
signed, such  special  designation  controls  the  general  words, 
makes  the  assignment  special  instead  of  general,  and  renders 
the  deed  inoperative  and  void.  Bumll  on  Assign.  192, 195, 
485 ;  Barnitz  v.  Rice^  supra  ;  Bock  v.  Perkins^  28  Fed.  Rep. 
128 ;   U.  S.  V.  Rowland,  4  Wheat.  108. 

There  are  in  the  deed  of  conveyance  no  words  evidencing 
either  the  desire  or  intention  to  convey  all  the  property  of 
the  assignor;  the  only  conclusion  that  can  be  legally  de- 
duced from  the  language  used  is  that  the  assignment  was  to 
be  special,  of  the  property  enumerated,  viz.,  ^^  all  of  the  ao- 
counts,  debts,  dues,  notes,  bills,  bonds  and  demands,  goods, 
wares  and  merchandise,  vuimed  and  specified  in  a  schedule 
and  inventory  to  be  hereinafter  filed.^^  The  language  used 
instead  of  negativing  every  presumption  that  there  was  other 
property,  not  conveyed,  would  clearly  indicate  that  the 
property  conveyed  was  specially  selected  and  set  apart  from 
the  body  of  the  estate.  It  follows  from  the  authorities  cited 
that  in  this  respect  the  deed  was  void  and  invalid. 

There  was  also  an  absolute  failure  to  comply  with  sec.  170. 
No  inventory  was  annexed  to  such  deed  of  assignment.    All 
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that  wad  said  is<  ^^  amount  of  stock  on  hand  about  $85,000." 
What  kind  of  stock  ?  The  word  stock  in  no  way  connects 
the  schedule  with  the  property  assigned ;  there  was  no  as- 
signment of  *^  stock "  made,  nor  was  there  any  inventory 
made  of  any  property  designated  and  attempted  to  be  con- 
veyed by  the  deed.  It  may,  possibly,  by  the  words  "  goods, 
wares  and  merchandise,"  used,  be  inferred  that  the  assignor 
was  engaged  in  a  mercantile  business,  but  there  is  no  such 
assertion.  The  only  statement  is,  ^*  that  he  was  residing  and 
doing  business  in  the  city  and  county  of  Pueblo."  It  would 
be  equally  true,  and  the  word  ^^  stock,"  used  in  the  sup- 
posed inventory,  equally  applicable,  if  he  was  engaged  in 
raising  sheep,  cattle  or  horses. 

By  the  same  section  (170),  the  assignor  is  required  to  give 
a  list  of  his  creditors,  their  names,  residences,  if  known,  and 
the  amounts  of  their  respective  demands.  Only  a  partial 
list  of  creditors  was  given — ^the  records  of  the  court  show  a 
half  dozen  or  more  firms  and  individuals,  whose  names  did 
not  appear  in  the  list,  instituted  proceedings  by  attachment 
before  the  list,  was  made  out  and  filed.  Clearly,  no  honest 
attempt,  even,  was  made  to  comply  with  the  statute.  The 
assignor  is  also  required  to  verify  the  inventory  and  list  of 
creditors,  under  oath.  The  proceedings  were,  in  this  respect, 
fatally  defective.  The  statute,  as  in  all  cases  where  such 
language  is  used,  requires  an  affidavit  subscribed  by  the  party, 
and  the  certificate  of  an  officer  that  an  oath  was  administered 
«— neither  appears. 

The  deputy  clerk  certifies  he  appeared,  not  before  him, 
but  before  ^^  J.  S.  Stewart,  County  Clerk,"  etc.  These  stat- 
utory provisions  cannot  be  dispensed  with — a  material  fail- 
ure to  comply  with  them  or  a  serious  departure  vitiates  the 
whole  proceeding.  The  inventory  required  is  for  the  pur- 
pose of  identification.  The  deed  may  in  general  terms  con- 
vey all  the  property  of  the  grantor  in  trust  for  all  creditors. 
The  inventory  required  by  law,  when  attached  to  the  deed 
of  assignment,  becomes  a  part  of  it — designates  and  defines 
the  conveyance  by  showing  the  amount,  quantity  and  spe- 
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cific  character  of  each  and  every  part  of  the  estate  conveyed; 
without  it,  as  in  this  case,  the  words  of  conveyance  being  so 
general,  nothing  passes,  for  there  can  be  no  identification ; 
hence,  the  wisdom  and  necessity  of  a  sworn  inventory  as  re- 
quired by  statute,  and  of  a  strict  compliance  with  it.  The 
necessity  of  a  full  and  complete  inventory  is  emphasized  and 
illustrated  in  this  case.  The  goods  to  be  taken  by  the  writ 
were  described  in  the  complaint  as  *^  a  certain  stock  of  leather 
and  millinery  goods  now  situate  in  the  leather  and  milli- 
nery department  of  a  certain  building,  known  as  the  Bon 
Marche  building,^'  etc.  No  such  goods  were  conveyed,  nor 
embraced  in  the  inventory ;  there  was  nothing  to  connect 
them  in  any  way  with  the  property  conveyed.  That  could 
only  be  done  by  parol  evidence,  which  was  inadmissible,  and 
properly  excluded  by  the  court.  As  can  be  seen  at  once, 
the  effect,  if  admitted,  would  be  to  make,  by  parol,  a  deed 
required  by  statute  to  be  in  writing  executed  by  the  grantor, 
verified  by  his  oath  and  of  record.  It  would  not  be  to  ex- 
plain and  apply  the  conveyance,  but  to  supply  the  subject- 
matter,  the  property  conveyed,  required  by  statute  to  be 
embraced  in  it. 

The  judgment  of  the  district  court  will  be  affirmed. 

Affirmed. 


Warner,  et  al..  Plaintiffs  in  Error,  v.  Thb  Town 
OF  Gunnison,  Defendant  in  Error. 

1.   MuiriCIPAL  AUTHOIUTT. 

The  power  of  the  legislature  to  confer  municipal  joriBdictlon,  save  aa 
controlled  by  constitutional  restrictions,  is  practically  unlimited. 

2.  EMDnBnT  DoMAnr. 

Cities  and  towns  are  authorised  to-exercise  the  right  of  eminent  domain, 
by  condemning  private  property  for  public  uses.  To  supply  water 
for  the  use  of  a  community  is  one  of  the  duties  imposed  on  a  mu- 
nicipality, and  property  taken  for  that  purpose  is  taken  for  a  public 
use. 
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3.  Samb. 

A  town  or  city  may,  for  the  purpose  of  supplying  its  inhabitants  with 

water,  exercise  the  right  of  eminent  domain  by  condemning  private 

property  without  the  corporate  limits. 

4.  StATUTOBT  OONSTBUOnOK. 

Statutes  tending  to  effect  an  object  of  great  public  utility,  ought  to  re- 
ceive the  most  liberal  and  benign  interpretation. 

5.  Pbaoticb  IK  Emutent  Domain  Procbedikgb. 

Under  the  eminent  domain  act,  the  question  of  necessity  for  taking  the 
property  for  municipal  purposes,  is  not  for  the  jury  to  determine,— 
that  being  wholly  within  the  province  of  the  municipal  authorities. 

8.  Samb. 

The  issues  in  a  condemnation  proceeding  may  be  tried  either  in  term 
time  or  vacation.  When  tried  to  a  jury  in  term  time,  it  must  be 
before  the  jury  drawn  in  the  ordinary  way  to  serve  at  that  term. 

7.  Juror — Groubbs  of  Challbbob. 

The  interest  of  a  juror  as  a  member  or  citizen  of  a  municipality  which 
is  a  party  to  the  proceeding,  does  not  disqualify  him. 

8.  Practice. 

When  a  party^s  objection  to  the  introduction  of  testimony  was  sustained, 
he  will  not  be  heard  to  complain  that  it  was  not  introduced. 

Error  to  the  County  Court  of  Gunnison  County, 

Mr.  D.  T.  Sapp  and  Messrs.  Gullbtt  &  Crump,  for 
plaintiffs  in  error. 

Mr.  B.  H.  Wegener,  for  defendant  in  error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

The  town  of  Gunnison  instituted  a  proceeding  under  the 
eminent  domain  act  to  obtain  a  right  of  way  through  the 
property  of  the  plaintiffs  in  error  for  the  construction  of  a 
ditch  for  the  carriage  of  water  for  the  uses  of  the  town. 
The  petition  was  filed  in  the  county  coui*t.  Some  of  the 
defendants  answered.  The  company  took  issue  on  the  peti- 
tion. It  also  set  up  two  affirmative  defenses.  One  was 
based  on  the  allegations  that  the  town  had  failed  to  demand 
the  right  to  construct  the  ditch  and  offer  to  agree  upon  a 
compensation,  that  there  was  another  irrigating  ditch  run- 
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ning  across  and  through  the  premises  which  could  lye  made 
available  for  the  purposes  of  a  water  supply,  and  that  the 
land  sought  to  be  condemned  lay  entirely  outside  of  the  limits 
of  the  municipality.  The  other  affirmative  plea  set  up  that 
there  was  an  irrigating  ditch  which  had  been  used  to  supply 
the  town  with  water,  and  that  it  was  ample  for  the  purpose. 
The  petitioners  demurred  to  these  defenses.  This  statement 
is  broad  enough  when  taken  with  the  discussion  of  the  vari- 
ous assignments  of  error  to  enable  the  questions  decided  to 
be  understood. 

The  jurisdiction  of  municipal  authorities  is  usually  limited 
to  the  territory  occupied  by  the  corporation.  For  this  reason 
proceedings  in  condemnation  cannot  ordinarily  be  instituted 
as  to  property  outside  the  corpoiate  limits.  The  sufficiency 
of  the  second  defense  which  pleaded  the  locus  of  the  prop- 
eity  in  bar  of  the  proceedings  manifestly  rests  on  the  appli- 
cability of  this  principle.  It  cannot  control  this  action.  The 
power  of  the  legislature  to  narrow  or  broaden  municipal  juris- 
diction, save  as  controlled  by  constitutional  restrictions,  is 
practically  unlimited.  The  right  to  condemn  private  proper- 
ty for  these  public  uses,  under  proper  constitutional  safe- 
guards, has  appai-ently  been  granted  by  the  statutes  on  towns 
and  cities.  If  the  acts  bear  the  interpretation  contended  for 
by  the  petitioners  this  defense  was  unavailing.  To  correctly 
interpret  the  statutes  and  determine  their  significance,  the 
purpose  must  not  be  lost  sight  of.  To  furnish  oi-ganized  com- 
munities with  an  abundant  supply  of  pure  and  wholesome 
water  is  one  of  the  duties  imposed  on  the  municipality,  and 
comes  clearly  within  the  purview  of  what  is  often  termed  a 
public  use.  The  right  of  the  legislatui-e  to  empower  towns 
and  cities  to  exercise  the  right  of  eminent  domain  to  secure 
such  results  has  never  been  questioned,  and  wherever  the 
power  is  conferred,  the  corpoi-ate  body  is  the  best  judge  of 
the  means  to  accomplish  the  end.  Dillon  on  Municipal  Cor- 
porations, 3d  ed.,  §§  146,  597,  et  seq. 

In  interpreting  the  law  the  intention  of  the  legislature 
must  be  carefully  considered,  and  such  a  construction  put 
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upon  the  act  as  may  be  warranted  by  its  terms,  and  which 
will  not,  unless  rendered  necessary  by  the  phraseology,  be 
necessarily  productive  of  practical  inconvenience  to  the 
community.  '^  Statutes  tending  to  effect  an  object  of  great 
public  utility,  ought  to  receive  the  most  liberal  and  benign 
interpretation,  in  accordance  with  the  maxim  vt  res  magU 
valeat  quam  per  eatP  Bearing  v.  JErdman,  Hazzard's  Penn. 
Register. 

^^  The  court  in  such  case,  wiU  look  into  the  object  of  passing 
the  law,  and  if  it  can  be  discovered  in  its  provisions,  will  not 
suffer  it  CO  be  defeated. "  liusseU  v.  Wheeler^  Hemp.  R.  8 ; 
Potter's  Dwams  on  Statutes,  p.  203. 

The  act  concerning  towns  and  cities  undertook  to  confer 
power  on  municipalities  to  construct  water  ways  within  or 
without  their  limits.  This  power  is  granted  by  section  8812 
of  this  act.  Without  attempting  to  quote  the  section,  it  is 
enough  to  state  generally  that  its  provisions  are  ample  to 
confer  authority  on  the  municipal  authorities  to  construct 
waterworks  either  within,  or  without,  the  corporate  limits  ; 
to  protect  the  streams  from  which  the  water  is  taken  within 
a  certain  named  distance  from  their  borders,  and  in  general 
to  do  whatever  may  be  necessary  to  erect  and  protect  their 
system.  It  necessarily  follows,  according  to  the  case  made 
by  the  record,  that  the  corporate  authorities  were  fully  au- 
thorized, when  once  they  determined  on  their  source  of  sup- 
ply within  the  limits  of  their  power,  to  proceed  under  the 
eminent  domain  act  to  condemn  the  land  necessary  for  the 
ditch  to  convey  it. 

In  instructing  the  jury,  the  court  assumed  that  the  power 
to  determine  whether  the  construction  of  the  works  was  jus- 
tified by  the  necessities  of  the  municipality  was  wholly  with- 
in the  province  of  the  authorities,  and  that  it  was  a  matter 
with  which  the  jury  had  nothing  to  do.  In  this  the  court 
did  not  err.  According  to  the  provisions  of  the  eminent 
domain  act  this  question  of  necessity  is  not  for  the  jury. 
The  act  enumerates  what  the  jury  shall  state  in  their  ver- 
dict. There  is  nothing  in  this  specification  nor  elsewhere  in 
Vol.  11—28 
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the  act  which  requires  them  to  pass  on  this  question  of  ne- 
cessity. But  trere  it  otherwise,  in  the  matter  of  a  public  use 
like  the  present,  the  question  could  not  be  left  to  their  detei^ 
mination,  since  the  general  statute  (subdivision  74  of  section 
8312)  distinctly  grants  to  the  corporation  the  power  of  final 
determination.  The  question  being  left  by  the  act  to  the 
decision  of  the  municipal  authorities,  it  must  be  held  that  it 
is  not  a  proper  matter  for  the  consideration  of  the  jury. 

The  assignments  of  error  which  concern  the  instructions 
that  were  asked  and  refused  are  not  well  laid.  The  instruc- 
tions are  of  doubtful  propriety,  and  there  is  not  enough  of 
the  case  exhibited  in  the  abstract  to  enable  the  court  to  de- 
termine whether  in  any  event  they  ought  to  have  been  given. 
Such  is  the  condition  of  the  case  that  if  the  instructions 
ought  to  have  been  given  the  error  cannot  be  seen  to  have 
prejudiced  the  parties  who  complain  of  it. 

Under  the  eminent  domain  act  the  issues  presented  by 
the  pleadings  in  a  condemnation  suit  may  be  tried  either  in 
term  time  or  vacation.  The  mode  of  selecting  the  jury  is 
totally  different  in  the  two  cases.  The  present  case  was  tried 
at  a  regular  term  of  the  county  court,  and  the  jury  was  taken 
from  the  regular  panel,  or  from  that  panel  as  it  was  filled 
up  by  open  venires  issued  for  the  purpose.  The  appellants 
complain  that  a  <^ struck"  jury  was  not  drawn  from  the 
twenty-four  names  which  it  is  the  clerk's  duty  to  prepare 
as  the  jury  basis  when  the  cause  is  tried  in  vacation. 

The  phraseology  of  the  section  which  directs  the  mode  of 
procuring  a  jury  to  try  the  issue  in  vacation  possibly  fur- 
nishes a  basis  for  the  contention  that  this  method  is  to  be 
resorted  to  in  all  cases,  but  there  is  no  clear  and  unambig- 
uous limitation  in  that  section.  This  construction  would 
neither  be  in  harmony  with  the  plain  meaning  of  the  other 
provisions  of  the  act  the  evident  differences  in  the  modes 
of  trial  to  be  adopted  in  term  time  and  vacation,  nor  the 
plainer  language  of  the  amendatory  act  of  1889.  When 
such  a  cause  is  tried  at  a  term  of  the  court  it  must  be  before 
the  jury  drawn  in  the  ordinary  way  to  serve  at  the  term,  or 
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snch  as  may  be  provided  by  the  court  in  the  exercise  of  its 
ordinary  and  statutory  powers. 

The  appellants  likewise  complain  that  their  challenge  to 
a  juror  because  he  was  an  inhabitant  of  the  town  of  Gunnison 
was  not  sustained.  The  statute  disposes  of  this  question. 
Section  9  of  the  domain  act  provides  that  the  same  right 
of  challenge  exists  in  these  proceedings  as  in  all  other  civil 
cases,  and  chapter  18  of  the  Code  of  1887,  expressly  enacts 
that  the  interest  of  a  juror  as  a  member  or  a  citizen  of  a 
municipal  corporation  shall  not  be  made  the  subject  of  a 
challenge. 

It  is  earnestly  contended  that  section  1715  of  the  General 
Statutes  requires  that  the  party  who  seeks  to  obtain  the  right 
of  way  for  the  purposes  of  a  ditch  must  make  application  for 
the  right  to  the  owner 'of  the  land  and  be  refused  before  he 
can  institute  proceedings  in  condemnation.  Whatever  may 
be  the  rule  as  to  private  individuals,  or  whatever  might  be 
the  rule  in  the  present  case  under  other  circumstances,  the 
appellants  are  not  in  a  position  to  insist  upon  that  proposi- 
tion here.  The  town  offered  to  make  the  proof.  The  ut- 
tomeys  engaged  in  trying  the  case  objected  to  the  testimony. 
The  appellants  cannot  be  heard  to  complain  that  the  testi- 
mony was  not  put  in  when  it  was  excluded  under  the  ob- 
jection of  the  counsel.  The  case  was  on  trial,  and  if  the 
attorneys  for  a  part  of  the  defendants  saw  fit  to  leave  the 
conduct  and  management  of  the  case  to  those  who  were 
present  representing  other  parties,  they  must  be  held  bound 
by  what  was  done  by  them.  On  coming  in  they  failed  to 
withdraw  this  objection  as  to  their  particular  clients,  and 
permit  the  testimony  to  be  offered.   They  are  concluded. 

The  remaining  question  is  the  only  one  of  much  difficulty. 
The  attorneys  for  the  owners  of  the  land  asked  to  open  and 
close  the  case,  and  when  the  right  was  denied  them,  saved  the 
question  by  a  proper  objection  and  exception.  The  present 
case  is  not  one  which  caUs  upon  the  court  to  express  its 
opinion  whether  a  denial  of  the  right  to  open  and  close  is  a 
substantial  error  which  will  operate  to  reverse  the  judgment. 
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The  authorities  differ  on  this  proposition.  In  condemnation 
proceedings  it  is  legitimate  for  the  court  to  permit  the  de- 
fendant to  open  and  close,  and  where  it  is  done  the  act  will 
not  he  adjudged  error  according  to  the  rule  laid  down  in 
Colorado  Central  B.  R.  Co.  v.  AUen,  18  Colo.  229.  In  de- 
ciding this  proposition  the  court  did  not  directly  say  where 
the  right  to  open  and  close  lay.  We  are  therefore  free  to 
determine  that  according  to  the  statute  there  seems  to  us  to 
be  a  portion  of  the  burden  of  proof  laid  on  the  one  party, 
and  a  portion  on  the  other,  and  while  in  our  judgment  the 
right  to  open  and  close  ought  probably  to  be  given  to  the 
owners  of  the  property,  the  refusal  to  accord  them  that  right 
is  not  in  these  cases  a  substantial  and  prejudicial  error  suf- 
ficient to  reverse  the  judgment. 

These  are  all  the  questions  which  have  been  discussed  by 
counsel,  and  which  have  been  discovered  in  an  examination 
of  the  record.  They  were  rightly  settled  by  the  court  below, 
and  this  judgment  must  therefore  be  affirmed. 

Jffirmed. 


4m»mt 


The  Atchison,  Topbka  &  Santa  Fb  R.  R.  Company,  et 
AL.  Plaintiffs  in  bbbob,  v.  The  City  of  Dbnvbb, 
Defendant  in  Ebbob. 

1.  Bnx  OF  Exceptions — Becobd. 

When  a  bill  of  exceptions  conflicts  with  the  record  entries  in  the  case, 
the  former  must  be  taken  as  correct  and  the  latter  erroneous. 

2.  JuDOHEirr — Clbbioal  Mistake. 

When  a  judgment  appears  to  have  been  entered  by  a  clerical  mistake, 
it  will  be  reyersed. 

Error  to  the  District  Court  of  Arapahoe  County. 

Messrs.  Wells,  McNeal  &  Taylob  and  Mr.  C.  E.  Oast, 
for  plaintifb  in  eri'or. 
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Mr.  John  F.  Shavroth  and  Mr.  F.  A.  Williams,  for 
defendant  in  error. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Plaintiffs  in  error  were  prosecuted  in  the  police  court  for 
a  violation  of  a  city  ordinance,  prohibiting  railroad  engines 
being  run  at  a  greater  speed  then  six  miles  an  hour  within 
certain  defined  limits.  For  some  unexplained  reason  the  two 
different  corporations  were  joined  in  the  same  proceeding. 
It  woiild  appear  that  both  were  found  guilty  in  the  police 
court  and  fined ;  an  appeal  was  taken  to  the  superior  court ; 
that  court  was  abolished,  and  the  case  went  by  legislative 
enactment  to  the  district  court,  where  a  trial  was  had,  result- 
ing in  finding  the  Atchison,  Topeka  &  Santa  Fe  Co.  guilty, 
and  the  Denver  &  Santa  Fe  not  guilty.  Both  companies 
appealed. 

I  am  at  a  loss  to  understand  the  appeal  of  the  Denver  & 
Santa  Fe  Company.  It  is  assigned  for  error,  ^^  that  the  dis- 
trict court  gave  judgment  in  favor  of  the  city  and  against  the 
defendant,  while  it  appears  of  record  that  such  defendant 
was  found  not  guilty.^'  There  is  some  confusion — a  variance 
between  the  transcript  of  the  record  and  the  bill  of  excep- 
tions which  does  not  appear  in  the  abstract,  but  only  upon 
the  examination  of  the  record. 

The  entries  are  as  follows :  '*  On,  to  wit,  the  25th  day  of 
February,  1890,  *  ♦  •  the  following  proceedings  were  had 
and  entered  of  i-ecord.  •  *  *  This  cause  having  been  here- 
tofore submitted  to  the  court,  and  by  the  court  taken  under 
advisement,  and  the  court  being  now  sufficiently  advised  in 
the  premises,  doth  find  for  the  plaintiff  in  the  sum  of  ten 
dollars,  etc.  *  •  ♦ 

^^  And  afterwards,  to  wit,  on  the  same  day.  *  *  *  It  is 
considered  by  the  court  that  the  plaintiff  do  have  and  re- 
cover of  and  from  the  said  defendants.  The  Atchison,  To- 
peka &  Santa  Fe  Railroad  Co.  and  The  Denver  &  Santa  Fe 
Railroad  Co.  the  sum  of  ten  dollars,"  etc.    From  which  it 
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appears  an  appeal  was  allowed  both  defendants.  In  the  bill 
of  exceptions  it  is  said :  ^^  The  coart  *  *  *  doth  find  said 
defendant,  The  Atchison,  Topeka  &  Santa  Fe  Railroad  Co., 
guilty  in  manner  and  form  as  charged  in  the  plaintifiTs  com- 
plaint, and  the  said  defendant,  The  Denver  &  Santa  Fe  Rail- 
road Co.,  not  guiUyy  Whereupon  the  court  gave  judgment 
against  The  Atchison,  Topeka  &  Santa  Fe  Railroad  Co.  for 
ten  dollars,  to  which  that  company  served  an  exception. 

Which  is  to  control,  the  transcript  or  bill  of  exceptions  7 
It  is  evident  that  both  cannot  be  correct.  The  bill  of  excep- 
tions appearing  on  its  face  to  have  been  accepted  as  correct 
by  counsel,  and  being  signed  and  sealed  by  the  judge,  must 
be  taken  as  correctiy  stating  the  judgment  of  the  court  and 
the  record  entries  by  the  clerk  as  being  erroneous.  Hence, 
no  writ  of  error  could  lie  by  The  Denver  &  Santa  Fe  Co., 
for  the  reason,  first,  that  there  was  no  finding  against  it ; 
second,  the  bill  of  exceptions  shows  no  exception  was  taken 
on  its  behalf. 

As  presented  the  judgments,  according  to  the  transcript, 
would  have  to  be  reversed  and  appeals  dismissed,  as  it  is  at 
once  apparent  a  joint  judgment  against  two  distinct  cor- 
porations for  the  same  offense  could  not  stand ;  while  on  the 
facts  and  judgment,  as  shown  in  the  bill  of  exceptions,  the 
judgment  against  the  Atchison,  Topeka  &  Sante  Fe  Co. 
should  be  affirmed.  No  defense  was  interposed  or  testimony 
offered  on  the  part  of  either  defendant,  nor  was  there  any 
objection  taken  to  the  misjoinder  of  parties  defendant,  con- 
sequently no  advantage  can  be  taken  of  it  in  this  court. 

The  testimony  was  very  unsatisfactory,  discuroive  and  in- 
definite, but  there  was  testimony  deemed  sufficient  by  the 
district  couii}  to  make  a  case  in  the  absence  of  all  defense 
against  the  Atchison,  Topeka  &  Santa  Fe  Co.  The  judg- 
ment, as  shown  by  the  ti*anscript  of  the  record  against  the 
Denver  &  Santa  Fe  Co.  evidentiy  having  been  a  clerical 
mistake,  will  be  reversed. 

Affirmed  as  to  A.,  T.  &  S.  F.  Co.  Beversed  as  to  Denver 
&  S.  F.  Co. 
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Mattleb,  Plaintiff  in  Ebbor,  v.  Bbdh),  et  al., 

Defendants  in  Ebbob. 


An  action  on  an  undertaking  in  attachment  may  be  maintained  against 
principal  and  sureties  jointly,  without  first  obtaining  judgment 
against  the  principaL 

JError  to  the  District  Court  of  Arapahoe  OourU]/, 

Plaintiff  in  eiTor  was  plaintiff  below.  In  1889,  Brind 
(defendant  in  eiTor)  sued  out  an  attachment  against  Mattler 
(plaintiff  in  error)  and  made  an  attachment  bond,  as  princi- 
pal, executed  by  Adams  and  DeMange  (codefendants  in 
error)  as  sureties.  The  bond  was  in  form  as  required  hj 
statute.  Brind  failed  to  maintain  his  suit  and  the  attach- 
ment was  dissolved.  Mattler  brought  this  suit  upon  the 
bond  against  both  principal  and  sureties  to  recover  damage 
sustained  by  reason  of  the  proceedings  in  attachment.  Upon 
the  trial  it  was  objected  that  the  joint  suit  could  not  be 
maintained ;  that  the  undei-taking  of  the  sureties  was  collat- 
eral, not  original,  and  they  could  only  be  held  liable  after  a 
judgment  for  damages  had  been  obtained  against  the  princi- 
pal«  and  a  failure  by  him  to  pay.  This  view  of  the  law  was 
taken  by  the  court.  A  trial  was  had  to  a  jury,  and  the  court 
instructed  the  jury  to  find  for  the  defendants  on  the  grounds 
above  stated.  This  is  assigned  for  error,  and  the  case 
brought  to  this  court  for  review. 

Mr.  D.  y.  BuBNS,  for  plaintiff  in  error. 

Mr.  WfLLiB  Stidgbb,  for  defendants  in  error. 

Reed,  J.,  after  stating  the  facts  delivered  the  opinion  of 
the  court. 

The  only  question  presented  is,  whether,  under  our  statute 
and  civil  code  of  practice,  recovery  can  be  had  against  princi- 


440  Mattleb  v.  Bbikd.  [Sept.  T., 

pal  and  sureties  in  an  attachment  bond  in  the  same  original 
proceeding.  The  obligation  is,  ^^  If  the  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  to  an  attachment, 
the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant  and  all  damages  he  may  sustain  by  reason  of  the 
wrongful  suing  out  of  the  attachment,  not  exceeding,*'  etc. 
The  trouble  ai'ises  from  the  fact  that  it  is  not  a  joint  under- 
taking where  all  parties  to  the  instrument  are  obligated  to 
pay  in  the  first  instance.  The  obligation  assumed  by  the 
statute  is  that  the  plaintiff  shall  pay ;  hence,  the  liability  of 
the  sureties  is  secondary,  and  only  attaches  upon  an  award 
.against  the  principal  and  a  failure  to  pay. 

The  question  appears  to  be  more  one  of  practice  of  expe- 
diency, than  of  legal  substance.  True,  it  is  an  undertaking 
on  the  part  of  the  sureties  that  the  principal  shall  perform, 
and  their  liability  is  contingent  upon  such  performance ;  but 
whether  the  principal  is  sued  alone  in  the  first  instance,  and 
judgment  obtained  against  him,  and  he  failing  to  pay,  a 
second  suit  is  instituted  against  the  sureties,  or  all  are  joined 
in  the  same  suit,  the  legal  liability  would  remain  the  same, 
and  the  sureties  would,  in  either  instance,  only  be  held  to 
the  performance  of  the  obligation  assumed  in  the  bond.  If 
all  are  sued  jointly  and  a  judgment  obtained  against  all,  it 
would  still  be  the  debt  of  the  principal,  and  if  paid  by  him, 
the  sureties  would  be  released.  If  he  failed  to  pay,  the  sure- 
ties would  only  be  held  to  their  undertaking  that  the  pay- 
ment should  be  made.  Prior  to  the  adoption  of  codes,  at  the 
common  law,  there  were  two  well  defined  lines  of  decision 
upon  the  same  and  analogous  statutes.  In  Ohio,  Bruce  v, 
Coleman^  1  Handy,  515;  Alabama,  Hemdon  v.  Forney^  4 
Ala.  248 ;  Illinois,  OhurchiU  v.  Abraham,  22  111.  465 ;  Ten- 
nessee,  Jennings  v.  Joiner,  1  Colo.  695 ;  Virginia,  IHckinsan 
V.  McQraw,  4  Rand.  158,  where  it  was  held  that  the  parties 
could  be  joined  and  suit  brought  against  all  in  the  first  in* 
stance.  In  Georgia,  Mississippi  and  some  other  states  the 
opposite  doctrine  was  held. 

In  an  early  case  under  the  common  law  practice,  in  this 
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state,  then  territory,  The  Sterling  City  Mining  Co,  v.  Cock  et 
al.j  2  Colo.  24,  it  was  held  that  suit  must  firat  be  brought 
against  the  principal  and  a  judgment  obtained  before  pro- 
ceedings could  be  maintained  against  the  sureties.  As  far 
as  I  can  ascertain,  this  is  the  only  authoritative  decision  in 
this  state  upon  the  question,  and,  although  it  was  warranted 
by  a  long  line  of  common  law  decisions,  might  with  equal 
propriety  have  been  decided  the  other  way.  Under  our 
modern  practice,  modifying  and  simplifying  proceedings,  it 
is  very  doubtful  whether  tlie  decision  should  be  followed. 
It  may  have  been,  and  seems,  to  a  certain  extent,  to  have 
been  based  upon  the  technical  distinctions  existing  at  com- 
mon law  in  regard  to  the  form  of  the  action  necessary. 
Upon  such  an  undertaking  the  only  action  was  debt,  and 
that  form  of  action  could  only  be  maintained  when  the 
amount  was  liquidated,  rested  in  numero,  and  such  being 
the  law  and  practice,  the  sureties  upon  the  bond  could  not 
be  joined  with  their  principal  in  a  suit  to  liquidate  the  amount 
of  the  damage  sustained,  and  that,  though  technical,  seems 
to  be  the  only  well  founded  basis  upon  which  the  cases  were 
determined.  With  all  forms  of  action  abolished  as  in  mod- 
ern practice,  there  seems,  in  reason,  no  foundation  for  the 
distinction.  As  before  stated,  the  legal  status  and  liability 
of  the  sureties  is  in  no  manner  changed.  Public  policy 
would  dictate,  where  no  legal  objection  exists,  that  multi- 
plicity of  suits,  cii-cuity  of  action,  and  double  costs  should  be 
avoided.  It  cei*tainly  would  be  as  much  in  the  interest  of 
the  sureties  as  of  the  plaintiff.  The  participation  of  the 
sureties  in  the  liquidation  of  damages  against  the  principal 
might  greatly  inure  to  their  benefit,  reducing  the  amount  of 
their  liability  in  cases  where  by  reason  of  the  insolvency  of 
the  principal,  or  from  other  causes,  he  might  fail  to  properly 
defend.  I  can  find  no  good  legal  reason  why  the  parties, 
principal  and  sureties,  should  not  be  joined  in  an  original 
action.  While  there,  are  many  cogent  reasons  why  they 
should,  there  is  no  statute  forbidding  it,  and  to  allow  it  to 
be  done,  would  not  only  greatly  simplify  and  facilitate  pro- 
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ceedings  and  save  cost  and  trouble,  but  would  also  be  more 
in  harmony  with  the  present  system  of  adjudication.  Mod- 
em decisions,  since  the  adoption  of  codes,  seem  to  regard  it 
as  the  proper  course. 

In  1  Wade  on  Attach.  §§  297,  298,  the  author,  after  re- 
viewing the  authorities,  concludes:  *^So  the  sureties  and 
principal  obligor,  whether  the  latter  be  the  attaching  plain- 
tiff or  not,  may  be  joined  as  defendants  in  the  action  on  the 
bond.'' 

In  Waple  on  Attach.,  chap.  14,  p.  446 :  ^^  The  general  prac- 
tice does  not  require  that,  prior  to  a  suit  on  the  bond  against 
all  the  obligors,  there  first  must  be  judgment  obtained 
against  the  principal  in  a  separate  action." 

And  in  Drake  on  Attach.  §  166 :  ^*  The  question  is  here 
presented,  whether  in  order  to  maintain  an  action  on  the 
bond,  the  damages  must  be  first  recovered  in  a  distinct  ac- 
tion?   This  is  believed  not  to  be  requisite." 

At  the  time  of  the  decision  of  Sterling  Mining  Co.  v.  Coek^ 
supra^  under  common  law  pmctice,  as  has  been  shown,  the 
courts  of  many,  if  not  a  majority,  of  the  states  held  the  ac- 
tion maintainable.  Since  that  time,  under  the  code  abolish- 
ing all  technical  forms  of  action,  it  would  seem  clearly 
advisable  and  in  the  interest  of  all  parties  that  the  rule  in 
this  state  should  be  changed  and  the  whole  matter  adjudi- 
cated in  one  proceeding ;  and  while  the  couit  was  justified 
in  following  the  precedent,  the  judgment  will  be  reversed 
and  cause  remanded  for  triaL 

Heversed* 
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The  Denver  &  Rio  Grande  Raflway  Co.,  Appellant, 

V.  Davidson,  Appellee. 

Same,  Appellant,  v.  Baker,  Appellee. 

CoirsTiTuiioirAL  Law. 

The  statute  in  relation  to  the  liability  of  railroad  companies  for  killing 

stock,  (Mills  Ann.  Stats,  sees.  8712, 8718.)  is  nnoonstitational.    The 

D.  d;  R.  G.  Ry.  Co.  y.  Outcalt,  followed. 

Appeals  from  the  County  Courts  of  Ghinnison  and  Delta 

Cou/nties. 

Mes8».  WoLGOTT  &  Vaile,  Goudt  &  Sherman  and  Mr. 
John  Kinkaid,  for  appellants. 

No  appearance  for  appellees. 

Per  Curiam.  These  two  cases  involve  the  same  question 
presented  in  Denver  ^  Rio  Grande  Railway  Co,  v.  Outcalt^ 
(ante  p.  895)  decided  at  the  present  term,  viz.  the  constitu- 
tionality of  sections  8712, 8718,  pp.  1979-80,  Mills  Ann.  Stat, 
in  regard  to  the  killing  of  stock  by  railroad  engines  and 
trains,  and  the  statute  in  that  case  having  been  declared  un- 
constitutional, these  cases  must  follow  the  decision  in  that. 

The  judgment  in  each  will  be  reversed  and  the  cause  re- 
manded. 

Reversed. 


■<»«^» 


Tanner,  Appellant,  v.  Hyde,  Appellee. 

1.  Pabtkbb,  Authobitt  of. 

A  member  of  a  non-trading  Arm  cannot,  without  express  authority,  bind 
his  copartner  by  the  execution  of  a  note  unless  it  is  necessary  to 
the  transaction  of  the  partnership  business,  or  there  be  a  custom  in 
that  class  of  business  from  which  the  law  implies  such  authority. 
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2.  Same — ^Bubdek  of  Pboof. 

The  burden  of  proving  whatever  is  essential  to  give  rise  to  the  liability 
in  such  a  case  rests  upon  the  party  who  brings  the  action. 

Appeal  from  the  District  Court  of  Montr o%e  County, 
Mr.  A.  Macon,  for  appellant. 

Messrs.  Goudy  &  Sherman,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

The  present  controversy  is  very  easily  settled  by  the  ap- 
plication of  the  familiar  doctrine  which  limits  the  implied 
power  of  the  members  of  non^^ommercial  partnerships  to 
execute  commercial  paper.  In  1886,  one  Jones  and  the  ap» 
pellant  Tanner  appear  to  have  been  concerned  in  running 
and  operating  a  farm  in  Montrose  county  in  this  state.  The 
testimony  establishing  the  joint  relation  of  the  parties  was 
furnished  by  some  letters  written  by  the  appellant  Tanner, 
and  the  evidence  of  Jones  who  executed  the  paper.  Gen- 
erally speaking,  it  may  be  said  that  Jones  and  Tanner  agreed 
to  work,  manage  and  cultivate  the  land  for  their  joint  bene- 
fit. The  work  was  to  be  done  by  Jones  at  an  agreed  valua- 
tion for  his  labor,  and  the  funds  were  to  be  advanced  by 
Tanner.  There  were  some  other  minor  details  contained  in 
the  agreement,  but  these  are  all  that  are  essential  to  show 
the  character  of  the  copartnership,  and  the  relation  sustained 
by  the  parties  to  each  other.  While  they  were  engaged  in 
carrying  out  this  undertaking  Jones  and  one  Kerr  bought  a 
binder  and  harvester  for  the  joint  use  of  these  three  parties. 
When  Jones  bought  the  machine  he  bought  it  on  credit, 
and  gave  two  notes  for  one  hundred  and  two  dollars  and 
eighty  cents  each,  due  the  first  of  the  following  January  to 
the  order  of  W.  H.  Hyde,  and  delivered  them  to  the  vendor. 
The  notes  were  signed  in  the  individual  names  of  Jones, 
Tanner  and  Kerr.  Jones  and  Kerr  signed  their  own  names 
and  Jones  affixed  Tanner's  signature  to  the  two  bills.    The 
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notes  were  not  paid  at  maturit}^  and  the  present  suit  was 
brought  against  Tanner  to  collect  them.  Tanner  defended, 
denied  the  execution  of  the  notes,  and  averred  that  Jones 
was  without  authority  to  execute  them  on  his  behalf.  The 
court  held  his  defense  unavailing.  Under  the  evidence  this 
finding  was  manifestly  wrong.  Nothing  is  more  clearly 
settled  in  the  law  than  that  one  partner  in  a  non-trading 
paitnership  cannot  bind  his  partner  by  a  note  unless  he  has 
express  authority  to  execute  it,  or  the  execution  is  necessary 
to  the  transaction  of  the  partnership  business,  or  there  be 
proof  of  some  custom  in  that  class  of  trading  from  which  the 
law  implies  the  authority.  The  burden  to  prove  what  is 
essential  to  g^ve  rise  to  the  liability  rests  on  the  party  who 
brings  the  suit  Lindley  on  Partnership,  (fourth  edition), 
vol.  1,  p.  *267 ;    Deardoff  Adm.  v.  Thatcher  et  al.,  78  Mo.  128. 

The  plaintiff  sought  to  avoid  the  effect  of  this  rule,  and 
offered  testimony  which  in  some  very  slight  fashion  tended 
to  prove  that  some  notes  which  had  been  executed  by  Jones 
in  the  name  of  the  concern  were  afterwards  paid  by  Tanner. 
There  was,  however,  an  entire  absence  of  evidence  that  the 
copartner  had  express  authority  to  sign  the  paper  in  suit, 
or  that  the  giving  of  the  note  was  essential  to  the  transaction 
of  the  business  of  the  parties,  or  that  it  was  usual  in  such 
undertakings  to  execute  commercial  bills.  There  is  nothing 
in  the  record  which  would  in  any  way  tend  to  bring  the  case 
within  the  limit  of  any  established  exception  to  the  general 
rule  stated.  Under  these  circumstances  it  must  be  held  that 
Tanner  was  not  bound  by  the  afSxing  of  his  name  to  these 
notes  by  his  partner  Jones. 

For  the  foregoing  reasons  and  the  error  committed  in  the 
entry  of  judgment  against  the  appellant  Tanner,  this  case 
must  be  reversed  and  remanded  for  a  new  trial  in  conformity 
with  this  opinion. 

jReverMd. 
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Bbbwsteb,  Appellakt,  y.  Cbosslakd,  Appelleb. 

1.  PLBADnres  and  Pboof. 

The  allegatioiiB  and  proofs  muBt  correspond. 

2.  PRACnOB — iNSTBUCnONS. 

A  failure  to  recognize  an  exception  to  a  general  rule  stated  in  an  In- 
struction cannot  be  relied  on  as  error  unless  the  CTidence  tends  to 
make  a  case  within  the  exception. 

8.  Sajck. 

An  assignment  of  error  cannot  be  predicated  upon  an  instruction,  to 
the  giving  of  which  no  objection  appears  to  have  been  made. 

Appeal  from  the  District  Court  of  Fremont  County. 
Messrs.  Macon  &  Macon,  for  appellant. 
Messrs.  Bbntley  &  Edmonds,  for  appellee. 
BissELL,  J.,  delivered  the  opinion  of  the  court- 
Mrs.  Elizabeth  Crossland  traded  horses  with  one  Ralph 
Brewster.  Mrs.  Crossland  owned  "Daisy"  and  Brewster 
owned  "  Tim."  The  exchange  was  made  early  in  1889  at 
Mrs.  Grossland's  house.  It  proved  very  unsatisfactory  to 
the  Madam,  who  subsequently  brought  suit  to  recover  her 
horse  or  its  value,  with  damages  for  its  detention.  Within 
a  reasonable  time  after  the  transaction,  Mrs.  Crossland  at- 
tempted to  rescind  the  contract,  and  did  whatever  was  nec- 
essary to  initiate  her  rights  if  she  were  entitled  to  rescind. 
The  suit  was  founded  on  the  deceit  practiced  by  Brewster  in 
making  the  barter,  and  in  the  complaint  it  was  charged  that 
Brewster  made  sundry  and  divers  false  and  fraudulent  repre- 
sentations on  which  the  plaintiff  relied  to  her  damage.  The 
defense  may  be  said  to  tender  the  general  issue  in  every  par- 
ticular save  as  to  its  admissions.  Brewster  admitted  that 
he  represented  his  horse  "  Tim."  "  to  be  gentle,  tractable  and 
manageable  and  suitable  for  a  lady  to  drive,  and  he  averred 


1892.]  Brewsteb  v.  Crosbland*  447 

that  the  horse  was  just  such  an  animal  as  he  represented  it 
to  be,"  reasserting  what  were  alleged  to  be  his  statements  as 
to  the  qualities  of  the  animal  and  oA  which  it  was  charged 
Mrs.  Crossland  relied.  He  denied  that  they  were  false  or 
made  with  intent  to  cheat.  It  will  be  observed  that  there 
is  nothing  in  the  admission  which  amounts  to  an  averment 
that  the  representations  were  made  because  Brewster  be- 
lieved them  to  be  true,  and  that  he  had  obtained  his  informa- 
tion concerning  the  animal  from  a  source  on  which  he  had  a 
right  to  rely.  This  is  important  with  reference  to  one  of 
the  errors  which  the  appellant  assigns.  The  case  was  tried 
to  a  jury.  The  verdict  was  against  Brewster,  judgment  was 
entered,  and  he  appeals. 

But  three  errors  are  insisted  on  to  reverse  the  judgment. 
As  is  usual  in  most  appeals  it  is  asserted  that  the  judgment 
is  unsupported  by  the  evidence.  With  this  question  we 
have  no  concern.  The  judgment  rests  on  the  verdict  of  a 
jury.  This  must  be  taken  as  conclusive  on  the  question  of 
fact,  unless  it  is  brought  within  some  of  the  exceptions 
which  the  adjudications  of  the  supreme  court  recognized  as 
sufficient  to  wan-ant  an  appellate  tribunal  to  disturb  the 
verdict.  None  of  the  exceptions  exist  in  this  case.  The 
finding  is  a  decisive  determination  of  the  falsity  of  the  rep- 
resentations, and  the  sufficiency  of  the  proof  to  entitle  the 
plaintiff  to  recover. 

During  the  progress  of  the  trial,  and  when  t}^e  plaintiff 
was  recalled  for  the  purpose  of  giving  rebuttal  testimony  she 
gave  evidence  tending  to  show  that  at  the  time  of  the  trade 
Brewster  stated  that  if  it  should  turn  out  that  what  he  had 
said  concerning  his  animal  was  not  true,  and  Tim  did  not 
prove  to  be  the  gentle,  tmctable  beast  he  was  represented  to 
be,  he  would  at  any  time  consent  to  annul  the  trade  and  re- 
turn the  horse  which  he  had  received  in  exchange.  No  ob- 
jection was  interposed  to  the  introduction  of  this  testimony, 
but  on  cross-examination  it  transpired  that  this  statement 
was  made  while  he  was  leading  Mrs.  Crossland's  horse  out 
to  the  wagon  to  hitch  him,  and  after  Tim  had  been  put  in 
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the  stable.  The  defendant  then  moved  to  strike  out  that 
testimony,  but  assigned  no  ground  as  the  basis  of  his  motion. 
It  is  argued  here  that  it  was  error  to  admit  the  testimony, 
since  it  was  cleaiiy  evident  that  this  statement  was  made  sub- 
sequent to  the  substantial  completion  of  the  transaction,  and 
after  the  title  to  the  respective  horses  would  by  the  law  be 
assumed  to  have  passed.  In  one  aspect  of  the  case  there 
would  be  considerable  force  in  the  objection.  It  is  quite 
possible  that  if  the  defendant  had  asked  an  instruction  di- 
recting the  jury  to  consider  this  evidence  solely  with  refer- 
ence to  its  bearing  upon  the  question  of  the  intent,  and  the 
court  had  refused  to  give  it,  eii'or  might  have  been  laid.  It 
cannot  be  held  however  that  it  was  error  for  the  court  to 
deny  the  motion  to  strike  it  out,  since  clearly  the  testimony 
tended  to  show  that  the  defendant  made  the  I'cpresentations 
which  he  did  concerning  the  qualities  of  the  animal  with  the 
intent  to  have  the  plaintiff  act  on  the  strength  of  what  was 
said.  What  its  collateral  effect  may  have  been  upon  the 
deliberations  of  the  juiy  it  would  not  be  easy  to  estimate, 
but  the  defendant's  only  remedy,  if  he  desired  to  escape 
what  he  now  asserts  was  its  baleful  influence,  lay  in  a  request 
to  the  couit  to  charge  the  jiiTy  on  that  subject.  Failing  in 
this  it  is  not  such  an  error  as  would  necessitate  the  i^versal 
of  the  case,  for  it  cannot  be  seen  that  it  worked  to  the  de- 
fendant's prejudice. 

The  principal  objection  urged,  and  on  which  a  very  learned 
and  able  argument  has  been  made  by  counsel  for  the  appel- 
lant, is  laid  on  the  instruction  which  the  court  gave  to  the 
jury  concerning  the  representations.  The  court  charged  the 
jury  generally  in  accordance  with  the  law  which  governs 
actions  for  deceit.  The  instruction  failed  to  contain  one 
limitation  which  under  some  circumstances  operates  to  bar 
the  recovery.  It  is  not  every  fabe  statement  or  misrepi-esen- 
tation  made  with  the  intent  that  the  other  person  should  rely 
upon  it,  and  on  which  that  party  acts  to  his  prejudice  and 
damage,  which  will  warrant  a  recovery.  It  is  often  true 
that  a  false  statement,  positively  made,  is  uttered  in  the  be- 
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lief  that  the  statement  is  true,  and  that  belief  is  based  on 
information  which  would  justify  it.  As  counsel  accurately 
contend,  this  principle  is  as  well  ingrafted  on  the  law  of  fraud 
as  any  other,  and  it  must  always  be  recognized  in  a  proper 
case,  and  any  neglect  on  the  part  of  the  coprt  to  state  the  ex- 
ception where  the  evidence  rendera  it  necessary,  and  where 
the  question  is  properly  preserved,  must  undoubtedly  be  error. 
This  concession  will  not  lead  to  the  reversal  of  the  present 
case.  There  are  many  sufficient  answers  to  the  contention. 
In  the  first  place,  if  a  party  intends  to  rely  on  his  belief  in 
the  truthfulness  of  his  representations,  and  to  justify  their 
making  by  proof  of  the  grounds  of  his  belief,  it  is  incumbent 
on  him  under  our  system  of  pleading  to  defend  on  that  basis. 
He  cannot  be  permitted  to  admit  the  making  of  the  represen- 
tations, assert  them  to  be  true,  and  then  in  his  proof  seek  to 
justify  because  he  believed  them  to  be  true,  and  offer  proof 
of  a  basis  which  legally  justifies  that  belief.  The  admission 
that  the  representations  were  made  and  the  reaffirmation  of 
their  truth  are  inconsistent  and  incompatible  with  evidence  of 
the  description.  Under  these  circumstances  he  should  not 
be  permitted  to  introduce  such  testimony.  Whatever  may 
be  the  rule  of  pleading  on  this  subject  the  defendant  cannot 
insist  upon  this  point  in  the  present  case,  since  he  failed  to 
offer  to  make  the  proof  which  he  now  says  requires  the  state- 
ment of  the  exception  in  the  instruction. 

A  more  conclusive  answer  to  the  contention,  if  the  thing 
be  possible,  is  found  in  the  fact  that  the  record  fails  to  dis- 
close that  counsel  made  any  objection  to  the  instruction. 
Wray  v.  Carpenter,  16  Colo.  271 ;  D.  ^  R.  G.  B.  R.  Co.  v. 
Ryan,  17  Colo.  98. 

Under  these  circumstances  no  valid  assignment  of  error 
can  be  predicated  on  the  giving  of  the  instruction. 

These  considerations  dispose  of  all  the  objections  urged 
in  the  argument  which  are  needful  to  be  considered,  and 
since  the  alleged  errors  are  without  foundation,  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Affirmed. 
Vol.  11—29 
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Farbis,  Plaintiff  in  Error,  v.  Walter  et  al., 
loc  8t8  Defendants  in  Error. 

"2  4a( 

1.   SUMMOKS— DSFEGTIVX. 

SummonB  which  fails  to  comply  with  the  proyision  of  the  Code  of  1880, 
which  provides  that  it  shall  briefly  state  the  sam  of  money  or  other 
relief  demanded  in  the  action,  is  fatally  defective,  and  motion  to 
quash  should  be  sustained. 

2.  Same— Appbabakob. 

Defendant  was  not  required  to  appear  and  answer  the  complaint  in 
obedience  to  a  second  summons  while  his  motion  to  quash  the  first 
was  pending. 

Error  to  the  District  Court  of  Arapahoe  County. 
Mr.  T.  J.  O'DONNELL,  for  plaintiff  in  eiror. 
Messrs.  Doud  &  Fowler,  for  defendants  in  error. 
Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  upon  a  promissory  note.  The 
action  was  commenced  by  the  issuance  of  the  following  sum- 
mons : — 

^^  You  are  hereby  required  to  appear  in  an  action  brought 
against  you  by  the  above  named  plaintiff,  in  the  district 
court  of  Arapahoe  county,  state  of  Colorado,  and  to  answer 
the  complaint  therein  within  twenty  days  after  service  here- 
of, if  served  within  this  county,  or,  if  served  out  of  this 
county,  or  by  publication,  within  thirty  days  after  the  service 
hereof,  exclusive  of  the  day  of  service,  or  judgment  by  de- 
fault will  be  taken  against  you  according  to  the  prayer  of 
the  complaint,  a  copy  of  which  is  served  herewith. 

**  If  a  copy  of  said  complaint  is  not  served  herewith,  or  if 
service  hereof  be  made  outside  this  state,  you  are  by  law 
allowed  ten  days  additional  to  the  time  above  specified  in 
which  to  appear  and  answer. 
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^  As  will  more  fully  appear  from  the  complaint  in  said  ac- 
tion, to  which  reference  is  here  made. 

^*  Given  under  our  Iiands  at  Denver,  in  said  county,  this 
first  day  of  November,  A.  D.  1889." 

Defendant  specially  appeared  and  filed  a  motion  to  quash 
upon  the  alleged  ground  that  the  said  summons  is  insuffi- 
cient and  void  and  not  in  conformity  with  the  statute  in  such 
cases  made  and  provided,  in  this,  that  it  did  not  briefly  or 
otherwise  state  the  sum  of  money  or  other  relief  demanded 
in  the  action. 

Thereafter  the  plaintiff  issued  a  second  summons,  the  con- 
cluding part  of  which  is,  *^  the  relief  demanded  in  said  action 
briefly  stated  is,  to  wit,  to  recover  of  said  defendant  the  sum 
of  9589.20,  as  will  more  fully  appear  from  the  complaint  in 
said  action  to  which  reference  is  here  made."  Due  return  of 
the  service  of  this  summons  was  made,  showing  that  it  was 
served  upon  the  defendant,  Farris,  on  the  80th  day  of  No- 
vember, A.  t>.  1889,  together  with  a  copy  of  the  complaint. 

The  second  summons  so  issued  and  returned  was  not  at- 
tacked, nor  was  any  appearance  made  on  the  part  of  the  de- 
fendant in  obedience  to  that  summons.  The  record  discloses 
further  that  the  motion  to  quash  the  first  summons  was 
made  on  the  22d  of  November,  1889,  and  taken  under  ad- 
visement by  the  court ;  that  on  the  20th  day  of  January, 
1889,  motion  was  denied,  and  that  on  the  same  day  default 
and  final  judgment  was  entered  against  defendant. 

The  contention  of  plaintiff  in  error  is  that  he  specially 
appeared  in  obedience  to  the  first  summons  and  interposed 
his  motion  to  quash,  and  that  while  that  summons  was  alive 
no  second  summons  could  be  issued. 

Defendant  in  error  insists  that  he  had  a  right  to  issue  the 
second  summons,  and  that  after  the  time  had  expired  in 
which  the  defendant  should  plead  after  the  service  of  this 
second  summons,  default  was  entered  and  judgment  rendered. 

Neither  the  original  nor  the  supplemental  record  advises 
us  which  summons  the  court  recognized,  but  the  recitations 
in  the  record  warrant  us  in  saying  that  the  court  deemed  the 
first  summons  sufficient,  as  was  indicated  by  its  action  in  de* 


452  Fabbis  v.  Wai/tbb.  [Sept.  T., 

nying  the  motion  to  quash  and  entering  judgment  on  the 
same  day.  The  gi*ound  of  the  motion  that  the  first  summons 
did  not  state  the  amount  of  the  relief  demanded  was  well 
taken.  The  action  in  this  case  was  commenced  in  Novem- 
ber, 1889,  consequently  the  summons  should  have  been  in 
conformity  with  the  provisions  of  the  Code  of  1889,  approved 
April  19,  1889,  Session  Laws  1889,  page  71.  This  section 
provides  that  the  summons  shall  state  the  parties  to  the 
action,  the  state,  county  and  court  in  which  it  is  brought, 
and  require  the  defendant  to  appear  and  answer  the  com- 
plaint within  twenty  days  after  service  of  summons  *  •  * 
and  shall  briefly  state  the  9uin  of  money  or  other  relief  de- 
manded in  the  action. 

The  first  summons  undoubtedly  fails  to  comply  with  this 
provision  of  the  code.  The  omission  was  fatal  and  the  court 
should  have  sustained  the  motion  to  quash :  Smith  et  dL  v. 
Aurich  et  al.,  6  Colo.  888  \  A.  T.  ^  S.  F.  R.  Co.  v.  NicholU, 
8  Colo.  189. 

Let  it  be  understood  that  the  motion  to  quash  the  first 
summons  was  pending  when  the  second  summons  was  issued ; 
that  the  defect  in  the  first  summons  was  not  confessed  by 
counsel  for  plaintiff ;  that  no  leave  of  court  was  granted  to 
issue  the  second  summons  and  the  judgment  was  entered  on 
the  same  day  the  motion  to  quash  the  first  summons  was 
denied.  The  second  summons  cured  the  defect  in  the  first 
and  was  in  conformity  with  the  provisions  of  the  code  as  it 
then  existed,  but  the  query  arises,  was  the  defendant  obliged 
to  recognize  or  appear  in  response  to  this  summons  before 
some  action  had  been  taken  by  the  court  with  reference  to 
the  first.  Would  he  have  been  warranted  in  believing  that 
the  coui*t  could,  when  it  denied  his  motion  to  quash  the  first 
summons,  immediately  proceed  to  enter  judgment  of  default 
and  final  judgment,  basing  such  action  upon  the  second,  with- 
out giving  the  defendant  an  opportunity  to  appear  in  obedi- 
ence to  that  summons  ?  If  the  first  was  sufficient,  and  the 
court  so  held  in  denying  the  motion,  certainly  it  was  the 
duty  of  the  defendant  to  appear  immediately  upon  the  ac- 
tion of  the  court  in  overruling  the  motion.     The  court  had 
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no  right  to  compute  the  time  against  the  defendant  wherein 
he  should  appear  to  answer  or  demur  to  the  complaint  while 
this  motion  was  pending  in  the  court  The  court  could  not 
have  entered  a  default  pending  the  motion,  and  the  defend- 
ant was  certainly  entitled  to  time  to  answer  or  demur  to  the 
complaint,  or  to  take  such  other  action  as  he  deemed  proper, 
before  default  and  final  judgment  should  have  been  entered. 

We  are  utterly  unable  to  find  satisfactory  reasons  which 
authorize  us  to  say  that  the  defendant  in  this  case  was  under 
any  obligation  to  appear  and  answer  the  complaint  in  obedi- 
ence to  the  second  summons,  while  his  motion  to  quash  was 
pending,  and  without  any  action  or  admission  on  the  part  of 
the  plaintiff  or  the  court  indicating  the  necessity  therefor. 
If  at  the  time  of  the  filing  of  the  motion  to  quash,  plaintiff 
had  confessed  the  motion  and  issued  an  alias  summons,  or,  if 
at  any  subsequent  time  he  had  appeared  and  confessed  the 
defect  in  the  first  summons  and  defendant  had  failed  to  re- 
spond to  the  second  summons,  then  the  default  and  final 
judgment  could  have  been  legally  entered. 

An  alias  writ  is  one  which  is  issued  when  a  former  writ 
has  not  produced  its  effect.  The  writ  is  so  called  from  the 
words,  '^  CM  we  have  formerly  commanded  you^^  being  inserted 
after  the  usual  commencement,  ^^we  command  you.'*  Rap- 
alje  and  Lawrence's  Diet. 

In  the  case  of  BamdoUar  et  al,  v.  Patton,  5  Colo.  47,  it 
was  held  that  where  the  writ  was  fatally  defective,  or  had 
been  issued  without  authority,  or  for  any  other  reason  it  is 
incapable  of  effectuating  its  purpose,  and  for  such  reason  is 
quashed  or  otherwise  fails  in  performing  its  office,  it  is  mani- 
fest that  another  writ  is  necessary.  In  that  case  the  court 
held  that  an  alias  writ  could  issue  where  the  first  writ  had 
proven  defective  and  had  been  quashed  upon  motion.  Such 
is  not  the  condition  of  affairs  in  the  case  at  bar.  The  first 
summons,  although  defective  was  held  to  be  a  good  and  valid 
writ ;  consequently  the  necessity  for  issuing  an  alias  writ  and 
die  right  to  exercise  the  statutory  privilege  did  not  exist. 

The  judgment  must  be  reversed. 

Iteversed* 
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WooiiMAN,  Appellant,  v.  Thb  Capital  National  Bank, 

Appellke. 

1.  PSACnCS — REPUOATIOlf. 

A  replication  is  not  necessary  to  an  answer  which  puts  in  issne  the 
ownership  of  the  note  sued  upon,  and  contains  new  matter  which 
is  not  def  ensiye. 

2.  Set-off. 

Demands  to  be  set  off  mnst  be  matoal,  between  the  parties  to  the 
action. 

Appeal  from  the  Cauntt/  Court  of  Sedgwick  County. 

Mr.  J.  B.  Sweet,  for  appellant. 

Mr.  Albebt  SiaTH,  for  appellee. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  upon  a  promissory  note.  On  the  5th 
of  August,  1889,  The  Capital  National  Bank  filed  its  com- 
plaint in  the  county  court  of  Sedgwick  county,  alleging  that 
H.  M.  Woolman  did  on  the  19th  day  of  June,  1888,  make 
and  deliver  to  Stark  &  Mosher  his  certain  promissory  note 
in  writing. 

That  for  a  valuable  consideration  Stark  &  Mosher  in- 
dorsed said  note,  without  recourse  to  the  plaintiff. 

That  it  is  the  rightful  owner  and  holder  of  said  note. 
And  that  there  is  due  the  plaintiff  on  said  note  the  sum  of 
9435,  with  interest  at  ten  per  cent  per  annum  from  the  19th 
day  of  June,  1888.    Prayer  for  judgment  and  verification. 

To  the  complaint  the  defendant,  Woolman,  appellant 
herein,  filed  two  defenses,  but  subsequently  elected^  upon 
direction  of  the  court,  to  stand  by  the  second  defense. 

By  the  second  defense  it  is  admitted  that  he  executed  and 
delivered  the  note  described  in  the  complaint  to  one  £.  W. 
Mosher,  and  further  he  alleges  that  The  Capital  National 
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Bank  was  not  at  the  time  of  bringing  this  action,  and 
never  has  been  the  owner  of  said  note,  and  that  it  has  no  in- 
terest in  the  subject-matter  in  controversy,  but  that  said 
Capital  National  Bank  has  conspired  with  the  aforesaid 
£.  W.  Mosher  and  has  brought  this  suit  for  the  purpose  of 
preventing  the  defendant  from  bringing  a  set-off  against  the 
said  £.  W.  Mosher,  to  which  this  defendant  is  justly  entitled. 
And  that  for  said  purpose  the  said  Capital  National  Bank 
falsely  maintains  title  to  said  note  mentioned  in  the  com- 
plaint. 

No  replication  was  filed  to  this  defense.  Thereafter  the 
defendant  moved  for  judgment  upon  the  pleadings,  which 
was  denied.  Subsequently  a  judgment  was  rendered  in 
&vor  of  plaintiff  for  the  amount  of  the  note,  interest  and 
costs  of  suit.  Whether  the  judgment  was  rendered  upon  a 
verdict  or  finding  of  the  court  the  record  fails  to  disclose. 

The  sole  contention  of  the  appellant  is  that  the  court 
erred  in  not  rendering  judgment  for  defendant,  because  the 
plaintiff  had  failed  to  reply  to  the  alleged  new  matter  set  up 
in  the  answer.     We  cannot  concur  in  this  view. 

By  the  complaint  it  is  alleged  that  the  note  was  payable 
to  Stark  &  Mosher,  and  by  them  indorsed  without  recourse 
for  a  valuable  consideration  to  The  Capital  National  Bank. 
That  such  a  note  was  made  and  delivered  by  the  defendant 
is  admitted  in  the  answer.  The  ownership  of  the  note  is 
directly  put  in  issue  by  the  answer,  to  which  no  replication 
was  necessary.  The  new  matter,  to  which  appellant  claims 
there  should  have  been  a  reply,  is  the  alleged  conspiracy  of 
the  bank  with  Mosher  for  the  purpose  of  preventing  the  de- 
fendant from  bringing  in  a  set-off  against  Mosher.  What 
the  character  of  the  set-off  was  we  are  not  advised,  but  we 
are  certainly  informed  that  it  was  an  individual  claim  against 
Mosher,  which  the  defendant  sought  to  set  up  against  a  note 
made  to  Mosher  &  Stark  and  by  Mosher  &  Stark,  as  is  al- 
leged in  the  complaint,  transferred  to  The  Capital  National 
Bank. 

If  the  action  had  been  brought  by  Mosher  &  Stark 
against  the  defendant,  Woolman,  such  a  defense  and  setoff 
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could  not  have  been  interposed.  The  universal  rule  is  tliat 
debts  set  off  must  be  mutual  between  the  parties  to  the  rec- 
ord. Therefore,  in  an  action  to  recover  a  debt  due  a  part- 
nership, a  debt  due  from  one  copartner  cannot  be  set  off. 
Gregg  v.  James^  12  Amer.  Dec.  151  (Breese  IlL  Rep.  143). 
Joint  debts  cannot  be  set  off  against  separate  debts,  nor  sepa- 
rate against  joint,  because  in  such  cases  the  parties  are  not 
the  same.    lb.  158. 

In  Burgwin  et  al.  v.  Bahcock  et  oZ.,  11  111.  28,  it  was  held 
that,  ^^  A  separate  demand  cannot  be  set  off  against  a  joint 
demand,  nor  can  a  joint  debt  be  set  off  against  a  separate 
debt.  The  demands  to  be  set  off  must  be  mutual  between 
the  parties  to  the  action.  See,  also.  Warden  ^  Co.  v.  Newdi- 
gate^  52  Amer.  Dec.  567,  and  cases  cited  (11  B.  Munroe, 
174).  Waterman  on  Set-off,  par.  284 ;  Davidson  v.  Beming- 
ton,  12  How.  Pr.  810. 

It  is  true  there  is  an  exception  to  this  rule,  but  there  is 

nothing  in  the  answer  which  brings  the  defendant  within 

the  exception,  and  if  this  rule  did  not  obtain  we  still  think 

that  the  judgment  should  be  affirmed. 

The  judgment  must  be  affirmed. 

Affirmed* 
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Jacobs  et  al.,  Appellants,  v.  Mitchell,  Appellee. 

1.  BVIDSNCB. 

In  an  action  by  the  assignee  of  certain  claims,  evidence  offered  by  de- 
fendants under  the  general  issue,  to  proye  that  a  third  person  fur- 
nished the  money  with  which  the  claims  were  purchased  was 
properly  rejected. 

2.  PbACTICE — iNSTRTTOnOITS. 

Objections  to  instructions  should  be  made  in  such  time  and  manner  as 
to  give  the  trial  court  an  opportunity  to  correct  the  same,  if  found 
erroneous.  General  exceptions  to  instructions  ^'  in  each  and  every 
part  thereof  "  are  insufficient 

8.  Samb. 

Oral  instructions  are  within  the  above  rule. 

Appeal  from  the  DUtriet  Court  of  Pitkin  County* 
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Mr.  W.  W.  CooLBY  &  Mr.  A.  Heims,  for  appellants. 

Mr.  C.  R.  Bell  &  Mr.  D.  J.  Haynes,  for  appellee. 

RiGEQfoin),  P.  J.,  delivered  the  opinion  of  the  court. 

Plaintiff,  Mitchell,  brought  this  action  for  the  purpose  of 
recovering  the  sum  of  ^02.50,  alleged  to  be  due  upciu  three 
different  claims  against  the  defendants,  which  were  assigned 
for  a  valuable  consideration  to  him.  Three  causes  of  action 
are  enumerated  in  the  complaint  to  which  demurrers  were  in- 
terposed and  overruled.  Thereupon  the  defendants,  Jacobs, 
Wilder,  Bowles  and  Mason  answered  by  general  denial.  De- 
fault was  entered  as  to  McMichael. 

The  cause  was  tried  to  a  jury  and  resulted  in  a  judgment 
for  the  amount  claimed  with  interest.  Defendants  seek  to  re- 
verse this  judgment  on  this  appeal  and  assign  several  errors. 

At  the  trial  defendants  sought  to  prove,  under  the  general 
issue,  that  one  Mackey  furnished  the  funds  to  purchase  the 
claims  sued  upon.  This  evidence  was  properly  rejected  by 
the  court  as  immaterial  and  incompetent. 

Conceding  that  Mr.  Mackey  furnished  the  money  for  the 
purpose  of  purchasing  the  claims,  it  does  not  follow  that  the 
plaintiff  was  not  the  bona  fide  purchaser,  the  legal  assignee 
of  the  claims  declared  upon,  and  real  party  in  interest. 

The  next  alleged  error  is  in  the  instructions  delivered  by 
the  court. 

The  record  discloses  that  the  defendants  excepted  to  the 
instructions  generally  in  the  following  language :  ^'  Defend- 
ants except  to  the  instructions  in  each  and  every  part 
thereof." 

It  is  a  well  settled  rule  of  the  supreme  court  of  this  state 
that  general  exceptions  taken  in  this  way  are  not  sufficient, 
since  it  is  evident  that  they  do  not  point  out  any  specific 
objection,  so  as  to  afford  the  trial  court  an  opportunity  for  re- 
viewing and  correcting  the  charge,  if  found  erroneous.  Ed- 
wards V.  Smithy  16  Colo.  529. 
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This  brings  us  to  the  last  and  only  question :  Did  the 
court  err  in  delivering  the  instructions  orally  without  cop- 
sent  of  the  defendants  ?  No  exceptions  were  taken  to  the 
delivering  of  instructions  in  this  manner  prior  to  the  motion 
for  a  new  triaU  and  we  do  not  think  that  the  defendants  are 
in  a  position  to  now  insist  that  the  verdict  and  judgment 
which  was  manifestly  correct  should  be  reversed.  If  the 
objection  to  the  giving  of  the  instructions  orally  had  been 
interposed  at  a  time  when  the  court  could  have  acted  upon 
it,  our  conclusion  would  be  different.  It  has  been  held  by 
the  supreme  court  that  objections  to  instructions  should  be 
made  in  such  time  and  manner  as  to  give  the  trial  court  an 
opportunity  to  correct  the  same  if  found  erroneous.  •  *  ♦ 
^  Any  other  rule  would  enable  a  party  to  sit  silently  by, 
knowing  that  some  error  had  been  committed  against  his 
interest,  of  which  perhaps  no  other  person  was  aware  at  the 
time,  and  thus  take  the  chances  of  a  verdict  in  his  favor, 
while  having  the  sure  means  of  setting  aside  the  verdict  if 
it  happened  to  be  against  him.  The  law  in  this  jurisdiction 
never  has  permitted,  and  it  is  to  be  hoped  that  it  never  will 
permit,,  such  experiments  with  judicial  proceedings.  There 
will  always  be  enough  important  questions  to  review  in  the 
appellate  courts  if  parties  are  required  to  be  vigilant  to  pre- 
vent error  in  the  trial  courts."  2>.  ^  It.  G.  R.  Oo.  v.  Ryan, 
17  Colo.  98 ;   Wray  v.  CarperUer,  16  Colo.  271. 

The  fact  that  counsel  did  not  prepare  and  request  any 
instructions,  and  allowed  the  court  to  instruct  the  jury  orally 
without  objection,  brings  them  within  the  above  rule,  and  the 
court  had  a  right  to  assume  that  counsel  would  not  invoke 
the  statutory  requirements  for  the  purpose  of  reversing  the 
judgment  if  unfavorable  to  them. 

We  see  no  error  that  would  warrant  a  reversal  of  this 
judgment,  consequently  it  must  be  afi&rmed. 

Affirmed^ 
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Helleb,  Plaintiff  in  Erbob,  v.  The  People  of  the 
State  of  Colobado,  Defendants  in  Ebbob. 

1.  PBAcncB  nr  Cbuokaii  Oasbs. 

An  objection  that  the  offenBoe  charged  in  the  indictment  are  impro- 
perly joined  will  not  be  considered,  upon  error,  when  it  appears 
that  before  the  trial  a  noUe  prosequi  had  been  entered  as  to  the 
count  claimed  to  have  been  improperly  joined,  and  that  no  evidence 
was  admitted  under  it  at  the  trial,  or  reference  made  to  it  by  the 
court. 

2.  CoirsTiTXjnovAii  Law— Title  of  Act. 

An  act  entitled  "  An  Act  to  amend  chapter  24  of  the  General  Laws  of 
Colorado,  entitled  Criminal  Code,*'  complies  with  the  provision  of 
the  constitution  (art.  6,  sec.  21)  that  a  bill  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed  in  its  title. 

8.  Sams. 

An  act  so  entitled  is  not  repugnant  to  the  constitution  on  the  ground 
that  it  extends  the  operation  of  the  statute  to  persons  and  transac- 
tions not  theretofore  included. 

4.  Sams. 

Whenever  the  matter  contained  in  a  statute  may  fairly  be  considered 
germane  to  the  subject  expressed  by  its  title,  it  is  sufficientL 

6.  Ihdictmbnt,  whek  bttfficibnt. 

An  indictment  stating  the  fact  constituting  the  crime  of  embezslement, 
but  not  designating  the  accused  as  bailee,  trustee  or  agent,  is  suf- 
ficient. 

0.  Sams. 

It  is  not  necessary  in  an  indictment  for  embezzlement  of  a  promissory 
note,  to  describe  the  note  with  particularity. 

7.  Pbacticb  nr  Cbiminal  Cases — ^List  of  Jubobs. 

The  statute  providing  that  previous  to  arraignment  of  a  defendant  for 
a  felony,  he  shall  be  furnished  with  a  copy  of  the  indictment  and  a 
list  of  the  jurors  and  witnesses,  does  not  require  that  such  be  fur- 
nished at  any  subsequent  time. 

8.  Pbacticb  nr  Cbookaii  Cabbs. 

A  defendant  who  has  gone  to  trial  without  objection,  cannot  by  motion 
in  arrest  of  judgment,  obtain  his  discharge  on  the  ground  that  he 
was  not  tried  on  or  before  the  second  term  of  court  after  he  was 
committed. 

Error  to  thg  District  Court  of  Arapahoe  County, 
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Messrs.  Decker  &  O'Donnell  and  Messrs.  Osbobne  & 
Taylor,  for  plaintiff  in  error. 

Mr.  J.  H.  Maupin,  attorney  general,  and  Mr.  H.  B.  Baab, 
for  defendants  in  error. 

RiCHMOiO),  P.  J.,  doUvered  the  opinion  of  the  court. 

Plaintiff  in  error,  David  Heller,  was  at  the  January  term, 
1890,  of  the  district  court  for  Arapahoe  county,  indicted 
by  the  gi-and  jury.  The  indictment  presented  contained 
four  counts.  The  first  count  charged  him  with  embezzle- 
ment, as  the  agent  of  Caroline  Spindler,  of  a  promissory  note 
of  the  value  of  (l^SOO,  the  property  of  said  Caroline  Spin- 
dler. The  second  count  charged  him  with  embezzlement  as 
bailee  of  the  same  note.  The  third  count  charged  him  with 
obtaining  the  possession  by  false  pretenses  of  the  same  note, 
of  the  value  of  $1,200.  The  fourth  count  charged  him  with 
the  larceny  of  91,200,  the  property  of  Caroline  Spindler,  re- 
ceived by  him  as  bailee  of  said  Caroline  Spindler. 

A  nolle  prosequi  was  entered  as  to  the  third  count. 

At  the  April  tei-m,  A.  D.  1890,  of  said  district  court,  plain- 
tiff was  formally  arraigned  and  pleaded  not  guilty.  Final 
trial  was  had  at  the  Januaiy  term,  1891,  and  resulted  in  a 
general  verdict  of  guilty. 

The  value  of  the  property  was  found  to  be  $1,000. 

Exceptions  to  the  verdict  were  entered  and  motion  for  a 
new  trial  made. 

February,  1891,  motion  for  the  discharge  of  the  defendant 
was  interposed  on  the  ground  that  the  cause  had  been  con- 
tinued for  a  period  of  two  terms  at  the  instance  of  the  people, 
and  that  by  virtue  of  the  provisions  of  section  1616  of  the 
General  Statutes  of  this  state,  defendant  was  entitled  to  his 
liberty.  This  motion  was  overruled  as  well  as  the  motion 
for  a  new  trial. 

The  motion  for  a  new  trial  was  based  upon  the  alleged 
errors  of  the  court  in  the  admission  and  rejection  of  testi- 
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iDony,  misconduct  of  the  jury,  and  new  evidence,  alleged  to 
have  been  discovered  since  the  trial.  Motion  for  a  new  trial 
was  denied  and  judgment  rendered.  Motion  interposed  in 
arrest  of  judgment,  overruled. 

Thereupon  the  court  entered  judgment  upon  the  verdict, 
on  the  first  count  of  the  indictment,  sentencing  the  defend- 
ant to  one  year  in  the  penitentiary.  To  reverse  this  judg- 
ment defendant  prosecutes  this  writ  of  error,  and  in  support 
thereof  assigns  seventy  alleged  errors.  These  can  properly 
be  aggregated  under  five  heads : 

1.  Misjoinder  of  counts  in  the  indictment. 

2.  Error  in  the  form  of  the  verdict  in  this,  that  the  verdict 
was  general  on  three  counts  in  the  indictment,  and  should 
have  been  special,  and  designated  the  count  upon  which  the 
verdict  was  based. 

8.  The  constitutionality  of  the  statute  defining  the  crime 
enumerated  in  the  first  count  of  the  indictment. 

4.  Errors  occurring  at  the  trial,  to  wit,  errors  of  the  court 
in  the  admission  of  testimony  over  the  objection  of  the  defend- 
ant, in  the  rejection  of  testimony  and  in  the  instructions  to 
the  jury. 

5.  Error  of  the  court  in  overruling  motion  for  a  new  trial. 
It  is  insisted  that  the  indictment  is  defective  in  this,  that 

it  contained  counts  charging  offenses  against  the  law  where- 
in the  character  of  the  punishment  attached  to  the  offense 
was  different,  that  is,  that  for  the  offense  charged  in  the  first, 
second  and  fourth  counts,  the  punishment  was  confinement 
in  the  penitentiary  for  not  less  then  one  nor  more  than  ten 
years,  while  the  punishment  for  the  offense  charged  in  the 
third  count  is  a  fine  not  exceeding  $1,000  and  impiisonment 
in  the  penitentiary  not  exceeding  one  year  and  a  return  of  the 
property  fraudulently  obtained. 

It  is  admitted  by  counsel  for  defendant  that  different 
counts  for  similar  offenses  may  properly  appear  in  the  same 
indictment,  and  the  test  by  which  to  determine  whether  they 
can  be  united  is  the  character  of  the  punishment  attached 
to  each  offense  charged.    It  is  also  admitted  that  the  punish- 
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meni  for  tiba  offeiiaes  charged  in  the  first,  second  and  fourth 
count  is  the  same.  This  tdnimiosL,  coupled  with  the  fact 
that  the  prosecution  entered  a  noUe  /iroaifi  aa  to  the  third 
count  in  the  indictment  at  a  former  term  of  the  court,  and  Ani 
no  testimony  was  offered  under  said  count,  nor  was  it  re- 
ferred to,  either  by  the  court  or  counsel,  during  the  progress 
of  the  last  trial  now  under  consideration,  disposes  of  this 
contention. 

True,  the  couit  in  its  instructions  did  not  call  the  attention 
of  the  jury  to  the  fact  that  the  third  count  had  been  noUied 
and  judgment  rendered  thereon  for  defendant ;  still  a  care- 
ful reading  of  the  instructions  will  disclose  the  fact  to  be 
that  they  were  addressed  particularly  to  the  first  count  in  the 
indictment,  and  the  counsel  admit  this  in  their  brief  in  the 
following  language :  *^  As  the  court  in  its  instructions  directs 
the  attention  of  the  jury  more  particularly  to  the  offense 
charged  in  the  first  count  of  the  indictment  and  the  sentence 
and  judgment  of  the  court  is  upon  that  counf  Being  no 
part  of  the  indictment  at  the  trial  now  under  review,  we  are 
unable  to  conceive  how  it  could  have  been  considered  by 
the  jury. 

The  next  point  to  which  our  attention  is  called  is  the  fact 
that  the  indictment  is  drawn  under  an  act  of  the  legislature 
entitled  An  Act  to  amend  chapter  24  of  the  General  Laws  of 
Colorado,  entitled  "  Criminal  Code." 

It  is  insisted  that  at  the  time  this  statute  was  enacted 
there  was  no  act  of  the  legislature  entitled  ^^  Criminal  Code," 
that  the  only  general  act  known  to  oui*  statute  was  an  act 
relating  to  criminal  offenses  entitled  An  Act  concerning 
^'  Criminal  Jurisprudence,"  and  that  the  title  of  an  act  is  by  the 
constitution  made  an  indispensable  part  of  every  enactment 
by  the  legislature.  And  that  the  compiler  of  laws  cannot  be 
delegated  with  authority  to  change  the  title  of  a  statute.  The 
act  referred  to — ^page  69,  Session  Laws  of  1881 — ^is  entitled 
An  Act  to  amend  chapter  24  of  the  General  Laws  of  the 
state  of  Colorado,  entitled  ^^  Criminal  Code."  The  second 
section  of  the  act  reads  as  follows : 
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^^  If  any  clerk,  apprentice  or  servant,  whether  bound  or 
hired,  or  any  agent,  clerk,  or  employee,  to  whom  any  money, 
bank  bill,  note,  goods  or  chattels,  shall  be  intnisted  or  deliv- 
ered by  any  other  person  for  the  benefit  or  use  of  his  or  her 
master  or  mistress,  principal  or  employer,  or  come  into  the 
hands  of  such  clerk,  apprentice,  servant,  agent  or  employee, 
by  virtue  of  his  or  her  employment  or  confidential  relation  to 
his  or  her  master,  mistress,  principal  or  employer,  shall  with- 
draw himself  or  herself  from  his  or  her  master,  mistress, 
principal  or  employer,  or  go  away  with  the  said  money,  bank 
bill,  note,  goods  or  chattels,  or  any  part  thereof,  with  the 
intent  to  steal  the  same,  or  defraud  his  or  her  master,  mis- 
tress, principal  or  employer  thereof,  contrary  to  the  trust 
and  confidence  in  him  or  her  reposed  by  his  or  her  said  mas- 
ter, mistress,  principal  or  employer,  shall  embezzle  the  said 
money,  bank  bill,  note,  goods  or  chattels,  or  any  part  there- 
of, or  otherwise  convert  the  same  to  his  or  her  own  use  with 
like  purpose  to  steal  the  same ;  every  such  person  so  offend- 
ing shall  be  deemed  guilty  of  larceny  and  be  punished  ac- 
cordingly." 

The  laws  of  1877  were  compiled  by  the  secretary  of  state 
under  authority  conferred  upon  him  by  the  legislative  as- 
sembly of  this  state,  in  which  it  was  provided  that  the  sec- 
retary of  state  should  prepare  or  cause  to  be  prepared  and 
printed  all  the  general  laws  passed  by  the  general  assembly 
now  in  force  and  not  repealed  by  this  general  assembly,  and 
to  arrange  the  same  in  a  concise  and  compact  form  so  as  to  have 
all  law  upon  each  subject  arranged  together  under  the  same  title 
as  far  as  practicable^  and  that  the  laws  shaU  be  divided  by 
appropriate  titles  with  the  date  of  approval  printed  at  the 
end  of  each  act. 

By  virtue  of  the  provisions  of  this  act  the -secretary  of 
state  compiled  the  laws  relating  to  crime  under  the  head 
of  ''  Criminal  Code."  Chapter  28  of  the  Revised  Statutes, 
1868,  is  entitled  '^  Criminal  Code,"  and  embraced,  or  should 
have,  under  its  head  every  provision  of  law  pertaining  to 
criminal  jurisprudence.    This  title  was  continued  in  the 
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compilation  made  by  the  secretaiy  of  state  under  the  act 
above  referred  to.  And  chapter  22  of  the  territorial  act 
1868  is  embraced  in  chapter  24  of  the  Acts  of  1877.  By 
the  constitution  all  territorial  laws  not  inconsistent  with  its 
provisions  were  continued  in  full  force.  Vide  Schedule, 
§  1.  The  act  of  1881,  then  entitled  An  Act  to  amend  chap- 
ter 24  of  the  general  laws  of  the  state  of  Colorado,  entitled 
"  Criminal  Code,"  in  our  judgment  fully  complies  with  ai^ 
tide  5,  section  21,  of  the  constitution,  both  in  letter  and 
spirit.  And  we  are  further  of  the  opinion  that  the  caption 
*^  Criminal  Code  "  is  broad  enough  to  embrace  every  offense 
against  the  law  that  can  be  classified  as  a  misdemeanor  or 
felony  as  well  as  criminal  pleading  and  practice. 

In  Clare  v.  The  People^  9  Colo.  122,  it  is  said  that  the 
provision  of  the  constitution  referred  to  had,  among  other 
purposes,  the  purpose  to  prevent  imposition  upon  the  legisla- 
ture and  the  people  through  the  pernicious  practice  of  deal- 
ing in  biUs,  the  subject  of  which  the  titles  give  no  intimation, 
and  that  this  constitutional  inhibition  must  receive  a  reason- 
able interpretation,  and  whenever  a  matter  contained  in  the 
statute  may  fairly  be  considered  germane  to  the  subject  ex- 
pressed by  the  title,  it  is  sufficient.  DoUlas  v,  Bedman^  10 
Colo.  300 ;  Edwards  v.  D.  ^  R.  (?.  M.  Co.,  18  Colo.  59. 

It  is  further  contended  that  the  act  of  1881  was  an  act 
to  amend  chapter  24,  and  under  such  title  the  legislature  was 
inhibited  by  the  constitution  from  creating  a  further  and 
additional  crime  then  unknown  to  the  statutes.  In  other 
words,  that  the  act  of  1881  should  have  been  more  explicit 
and  should  have  provided,  not  only  for  the  repeal  of  the 
section,  but  should  have  provided  by  title  for  the  creation 
of  another  and  diffei'ent  offense  not  then  designated  in  chap- 
ter 24.  It  will  be  observed  that  the  act  of  1881  deals  with 
various  sections  of  chapter  24,  and  provides  that  the  fore- 
going shall  stand  in  lieu  of  said  section  67. 

We  are  unable  to  appreciate  the  force  of  the  argument  of 
counsel  upon  this  point.    Certainly  the  act  of  1881  cannot 
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be  classified  as  anything  more  than  an  amendment  of  various 
sections  of  chapter  24. 

The  constitution  of  this  state,  by  section  28,  article  5,  pro- 
vides that  no  law  shall  be  revived  or  amended,  or  the  pro- 
visions thereof  extended  or  conferred  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revived,  amended,  extended 
or  conferred  shall  be  re-enacted  and  published  at  length. 

The  legislature,  therefore,  in  amending  the  various  sections 
enumerated  in  the  act  of  1881,  followed  strictly  this  provision 
of  the  constitution  and  extended  the  operation  of  section  67, 
by  making  it  applicable  to  an  agent  or  employee.  The  mere 
fact  that  the  legislature  used  the  word  ^^  repealed  "  does  not 
destroy  the  effect,  because  of  the  language  preceding  and  fol- 
lowing, that  is,  an  act  to  amend  chapter  24  of  the  criminal 
code,  and  that  section  67  thereof  shall  read  as  follows  and 
the  section  enacted  should  stand  in  lieu  thereof. 

We  know  of  no  provision  of  the  constitution  that  inhibits 
the  legislature  from  extending  the  operation  of  the  section  of 
the  statute  thus  amended.  On  the  contrary,  we  are  inclined 
to  think  that  the  language  of  section  28,  article  5,  clearly 
contemplated  that  such  power  should  be  vested  in  the  legis- 
lature, and  that  the  provisions  of  a  statute  or  section  thereof 
may  be  extended  in  its  operations  by  amendment  to  cover 
other  persons  or  transactions,  providing  such  persons  and 
transactions  embraced  within  the  extension  by  way  of  amend- 
ment come  within  the  purview  of  or  are  germane  to  the  pur- 
poses and  objects  of  the  statute. 

This  section  of  the  constitution  has  received  the  considera- 
tion of  the  supreme  court  of  this  state  in  the  case  of  Edwards 
V.  D.  ^  M,  C,  R.  Co,^  supra^  in  which  it  was  held  that  if  the 
subject  considered  in  the  body  of  the  statute  be  germane  to 
the  general  subject  expressed  in  the  title,  the  constitution  is 
in  this  respect  complied  with.  And  in  that  case  the  court 
took  occasion  to  say :  The  statute  challenged  as  void  by  vir- 
tue of  conflict  with  the  constitutional  provision  now  under 
consideration,  in  effect  adds  a  section  to  the  chapter  men- 
tioned by  its  title.  It  is  properly  termed  an  amendment. 
Vol.  11—80 
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because,  as  we  have  seen,  it  deals  with  a  matter  germane  to 
the  general  subject  of  the  chapter.  Tet  it  in  no  way  changes 
any  section  or  other  specific  portion  of  the  act  relating  to  the 
formation  of  domestic  corporations  for  pecuniary  gain.  It 
introduces  a  requirement  wholly  new  to  the  act,  in  so  far  as 
it  pertains  to  this  class  of  corporations.  It  is  complete  in 
itself,  covering  all  there  is  in  the  chapter  as  amended.  *  *  * 
It  enacts  and  publishes  at  length  so  much  of  the  act  as  it 
treats  of.  It  can  result  in  no  ambiguity  or  uncertainty,  nor 
could  any  legislator  have  been  misled  or  deceived  as  to  its 
purpose  and  effect.     See  Callahan  v.  Jenningty  16  Colo.  472. 

The  manner  of  thus  amending  the  chapter  by  enacting  a 
section  in  lieu  of  a  section  repealed,  is  approved  by  the 
opinion  in  that  case.  The  act  refers  to  the  criminal  code,  it 
repeals  certain  sections  of  the  criminal  code,  and  it  extends 
the  operation  of  section  67  by  making  an  agent  or  employee 
amenable  to  law  as  a  clerk,  apprentice  or  servant  was  before. 

The  title  of  the  original  act  or  chapter  was  thus  fully  and 
correctly  recited,  and  the  specific  sections  as  amended  were 
re-enacted  at  length.  They  contained  no  object  not  embraced 
in  the  title  of  the  original  act,  and  we  think  that  the  title  of 
that  act  in  form  is  in  substantial  accordance  with  the  clause 
of  the  constitution  which  defines  the  legislative  power  on  the 
subject  to  which  the  act  relates,  and  indicates  the  purpose  to 
be  attained  by  the  legislature. 

In  the  case  of  The  People  v.  Mahaney^  18  Mich.  481,  Judge 
Cooley,  in  delivering  the  opinion,  comments  upon  this  con- 
stitutional provision  as  follows :  ^*  This  constitutional  pro- 
vision must  receive  a  reasonable  construction,  with  a  view  to 
give  it  effect.  The  mischief  designed  to  be  remedied  was 
the  enactment  of  amendatory  statutes  in  terms  so  blind  that 
legislators  themselves  were  sometimes  deceived  in  r^ard  to 
their  effect,  and  the  public,  from  the  difiiculty  in  making 
the  necessary  examination  and  comparison,  failed  to  become 
apprised  of  the  changes  made  in  the  laws.  An  amendatory 
act  which  purported  only  to  insert  certain  words,  or  to  sub- 
stitute one  phrase  for  another  in  an  act  or  section  which  was 
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only  referred  to  but  not  republished,  was  well  calculated  to 
mislead  the  careless  as  to  its  effect,  and  was,  perhaps,  some- 
times drawn  in  that  form  for  that  express  purpose.  Endless 
confusion  was  thus  introduced  into  the  law,  and  the  consti- 
tution wisely  prohibited  such  legislation.  But  an  act  com- 
plete in  itself  is  not  within  the  mischief  designed  to  be 
remedied  by  this  provision,  and  cannot  be  held  to  be  prohib- 
ited by  it  without  violating  its  plain  intent." 

In  Underwood  v.  McDuffee^  15  Mich.  861,  Campbell,  J., 
in  rendering  the  opinion,  commenting  upon  the  same  section, 
says :  ^^  It  is  also  urged  that  the  statute  creating  the  existing 
system  of  references  is  invalid  as  not  in  any  proper  sense  an 
amendment  of  the  prior  statutes,  although  purporting  to  be 
such.  The  constitution  declares  that  no  law  shall  be  amended 
or  altei*ed  by  reference  to  its  title  only,  but  that  the  sections 
altered  or  amended  ^  shall  be  re-enacted  and  published  at 
length.'  The  law  in  question  was  designed  to  remodel  the 
entire  system  of  references ;  and  in  lieu  of  sevei'al  sections  of 
the  former  statutes,  a  series  of  new  sections  was  adopted,  each 
in  the  room  of  an  old  one.  The  objection  pointed  out  is, 
that  some  of  the  new  sections  bear  no  resemblance  to  those 
superseded,  but  relate  to  a  different  class  of  details.  We 
can  see  no  illegality  in  this.  There  is  no  principle  which 
can  prevent  the  legislature  from  substituting  any  provision 
they  please  for  any  other  provision,  whether  cognate  or  not, 
if  the  new  section  is  not  foreign  to  the  subject  indicated  by 
the  title  of  the  law  in  which  it  is  inserted."  •  • .  * 

These  two  cases  are  followed  and  approved  in  HarringUm 
V.  Wands,  28  Mich.  885 ;  Ripley  v.  JEvam,  87  Mich.  217. 

This  by  no  means  exhausts  the  authorities  which  might 
be  referred  to,  but  we  deem  it  unnecessary  to  extend  the 
opinion  upon  this  point  as  we  have  no  doubt  of  the  constitu- 
tionalily  of  the  amendment. 

It  is  next  insisted  that  the  first  count  in  the  indictment 
does  not  state  any  offense  under  the  statute.  With  this  we 
are  compeUed  to  disagree. 

The  first  count  in  the  indictment  in  substance  charged 
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that  David  Heller,  defendant,  was  the  financial  agent  of  Can>- 
line  Spindler,  for  the  purpose,  among  other  things,  of  borrow^ 
ing  and  lending  money,  and  that  as  such  financial  agent  he 
had  the  general  charge  and  management  of  the  financial  af- 
fairs of  Caroline  Spindler.  That  on  the  first  of  October,  1889, 
the  said  defendant.  Heller,  then  being  the  general  financial 
agent  of  said  Caroline  Spindler,  did  by  virtue  of  his  said 
agency  and  the  confidential  relation  existing  between  them, 
receive  and  take  into  his  charge,  custody  and  possession,  and 
was  intrusted  with,  by  the  said  Caroline  Spindler,  one  promis- 
sory note  *  *  *  of  the  value  of  $1,200  for  the  purpose  of  ne- 
gotiating a  sale  of  the  same  for  the  sole  use  and  benefit  of  said 
Caroline  Spindler ;  that  the  said  David  Heller  then  and  there 
feloniously  and  fraudulently  did  embezzle,  steal,  take  and 
carry  away  said  note  with  intent  then  and  there  feloniously 
to  steal  the  same  and  did  unlawfully  and  feloniously  convert 
the  note  to  his  own  use  with  like  intent  to  steal  the  same. 

The  foregoing  is  not  a  literal  copy  of  the  count  but,  as 
before  said,  states  the  substance  and  is  enough,  for  the  pur- 
pose of  illustrating  our  views. 

The  statute  provides  that  if  any  agent  to  whom  any  money, 
bank  bill,  note,  goods  or  chattels  shall  be  intrusted  or  de- 
livered by  any  other  person,  or  into  whose  hands  such  bank 
bill,  note,  goods  or  chattels  shall  come  by  virtue  of  his  or 
her  employment  or  confidential  relation  to  his  or  her  prin- 
cipal or  employer  shall  withdraw  himself  from  his  principal 
or  employer,  or  go  away  with  the  said  note  or  any  part  there- 
of, with  intent  to  steal  the  same  contrary  to  the  trust  and 
confidence  in  him  or  her  reposed,  or  shall  embezzle  the  said 
note  or  any  part  thereof,  or  otherwise  convert  the  same  to 
his  or  her  own  use  with  like  purpose  to  steal  the  same,  every 
such  person  so  offending  shall  be  deemed  guilty  of  larceny 
and  punished  accordingly. 

By  reading  the  section  from  which  the  above  is  extracted 
it  will  be  observed  that  a  clerk,  apprentice,  agent  or  employee 
are  enumerated  as  the  individuals  who  are  amenable  to  this 
law.     And  the  parties  who  may  be  defrauded  or  against 
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whom  the  crime  may  be  committed,  are  roaster,  mistress,  prin* 
cipal  or  employer,  and  that  the  mode  by  which  the  crime 
may  be  committed  against  these  individuals  is  by  withdrawing 
from  the  master  or  mistress,  principal  or  employer,  or  going 
away  with  the  property  with  intent  to  steal  Uie  same  or  with 
intent  to  defraud  the  master,  mistress,  principal  or  employer 
contrary  to  the  trust  and  confidence  reposed  in  such  clerk, 
apprentice,  agent,  or  employee,  or  who  shall  in  any  wise  con- 
vert such  property  with  like  purpose  of  stealing  the  same 
shall  be  guilty  of  larceny. 

By  the  first  count  in  the  indictment  it  clearly  appears  that 
the  relation  of  agent  and  principal  is  distinctly  set  out.  The 
fact  that  the  note  was  intrusted  to  the  care  of  the  defendant 
is  alleged,  and  the  purpose  for  which  he  was  intrusted  with 
the  property  is  also  therein  embraced.  And  this  is  followed 
with  the  further  allegation  that  he  converted  the  said  note 
with  intent  to  steal  the  same. 

In  the  case  of  The  People  v.  Noyee^  86  Cal.  898,  it  was  held 
that  where  the  facts  constituting  the  crime  of  embezzlement 
are  fully  stated  in  the  information,  such  information  is  suf- 
ficient, although  the  accused  is  not  called  in  the  informa- 
tion bailee,  trustee,  or  agent,  or  formally  put  into  any  of  the 
classes  named  in  the  sections  of  the  Code  which  define  embez- 
zlement.   People  V.  Johnson^  71  Cal.  889. 

The  State  v.  Oombs^  47  Kans.  186,  supports  us  in  the  con- 
clusion above  announced.  In  the  course  of  the  opinion  the 
court  says :  ^^  Although  the  charge  does  not  fully  state  the 
facts  and  circumstances  of  the  bailment,  it  fairly  indicates  the 
character  of  the  same.  It  shows  who  placed  the  money  in 
his  hands,  the  purpose  for  which  it  was  intrusted  to  him,  and 
wherein  he  has  failed  to  carry  out  the  trust.  It  states  that 
the  money  was  intrusted  to  him  for  safe  custody,  but,  instead 
of  safely  keeping  the  money,  he  embezzled  and  converted 
the  same  to  his  own  use,  and  did  feloniously  steal  and  carry 
it  away."  In  this  case  it  is  also  held  that  the  sufficiency  of 
the  information  should  have  been  raised  by  motion  to  quash 
and  that  it  was  too  late  for  the  defendant  to  avail  himself  of 


470  Hellbb  v.  Thb  Pboplb.  [Sept.  T,^ 

tbe  technical  error  in  form,  or  mere  imperfection  in  the  state- 
ment of  the  complaint. 

We  see  no  defect  in  this  count  in  the  indictment,  but  on 
the  contrary  feel  constrained  to  say  that  the  count  indicates 
that  the  pleader  exercised  unusual  care  in  drawing  the  same 
in  order  to  bring  the  defendant  within  the  provisions  of  the 
statute.  And  in  this  connection  we  may  pass  upon  the  fur- 
ther contention  that  the  note  described  in  the  indictment 
does  not  correspond  in  words  and  figures  with  the  note  in- 
troduced in  evidence  as  the  one  delivered  by  the  principal, 
Caroline  Spindler,  to  defendant,  Heller.  The  indictment 
recites  why  this  discrepancy  exists.  The  note  was  not  in 
the  possession  of  the  grand  jury,  or  in  the  possession  of  any 
one  connected  with  the  prosecution,  so  that  the  exact  de- 
scription could  be  given.  This  however  is  not  fatal  because 
the  description  of  the  note  was  not  necessary.  It  would  have 
been  sufficient  to  have  alleged  a  certain  promissory  note, 
or  a  certain  note  of  the  value  of  $1,200. 

The  State  v.  Combs^  supra^  was  a  case  wherein  a  party  had 
been  charged  with  the  embezzlement  of  $530  current  money 
of  the  United  States,  consisting  of  national  bills  commonly 
called  greenbacks,  national  bank  bills,  silver  certificates  and 
gold  certificates,  and  it  was  held  that  this  description,  coupled 
with  an  allegation  of  inability  to  give  the  denomination  and 
number  of  each,  or  a  better  description  of  the  money  em- 
bezzled and  stolen,  was  sufficient,  and  especially  so  when  the 
objection  was  not  made  until  after  verdict  had  been  returned* 
State  V,  Henry^  24  Kans.  467 ;  State  v.  McAnidty^  26  Kans. 
588. 
:  Thus  far  we  think  that  we  have  disposed  of  the  grounds 
urged  upon  our  attention  by  the  original  brief  in  this  case. 
We  shall  now  proceed  to  the  examination  of  such  errors  as 
we  deem  worthy  of  consideration  relied  upon  in  the  supple- 
mental brief. 

The  first  point  raised  is  that  failure  of  the  proper  officers 
of  the  court  to  furnish  the  defendant  with  a  list  of  the  jurors 
and  witnesses  at  the  January  term,  1891,  is  a  reversible  error. 
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We  cannot  agree  with  this  view.  The  provisions  of  the 
statute  are  that  previous  to  the  arraignment  of  a  prisoner 
for  murder  or  other  felonious  crime,  he  shall  be  furnished 
with  a  copy  of  the  indictment  and  a  list  of  the  jurora  and 
witnesses,  and  the  record  discloses  the  fact  to  be  that  this 
provision  of  the  law  was  fulfilled.  That  subsequently  at  the 
September  term  defendant  was  tried,  and  again  at  the  suc- 
ceeding January  term.  We  hardly  think  that  the  statute 
can  be  so  elastic  as  to  be  construed  to  impose  upon  the  prose- 
cuting officer  the  duty  of  furnishing  the  names  of  the  wit- 
nesses and  a  list  of  the  jurors,  together  with  a  copy  of  the 
indictment  at  any  other  time  than  previous  to  arraignment. 
The  copy  of  the  indictment  and  the  list  of  the  witnesses 
were  all  within  the  control  and  knowledge  of  the  defendant, 
and  we  assume  that  at  the  succeeding  term,  if  he  had  de- 
sired, he  could  have  obtained  a  list  of  the  jurors.  At  any 
rate  we  feel  that  the  duty  imposed  by  the  statute  was  per- 
formed. 

The  next  point  is  the  delay  in  bringing  the  defendant  to 
trial.  It  is  insisted  that  uiider  the  provisions  of  the  habeas 
corpus  act.  Mills  Ann.  Stats.  §2118,  vol.  1,  p.  1295,  the 
defendant  was  entitled  to  be  discharged.  The  provision  of 
that  section  is  that,  ^^  If  any  person  shall  be  committed  for 
a  criminal  or  supposed  criminal  matter  and  not  be  admitted 
to  bail,  and  shall  not  be  tried  on  or  before  the  second  term 
of  the  coui-t  having  jurisdiction  of  the  offense,  the  prisoner ' 
shall  be  set  at  liberty  by  the  couit,  unless  the  delay  shall 
happen  on  the  application  of  the  prisoner.  If  such  court  at 
the  second  term  shall  be  satisfied  that  the  due  exertions  have 
been  made  to  pracure  the  evidence  for  and  on  behalf  of  the 
people,  and  that  there  are  raasonable  grounds  to  believe  that 
such  evidence  may  be  procured  at  the  third  term,  they  shall 
have  power  to  continue  such  case  until  the  third  term.  If 
any  such  prisoner  shall  have  been  admitted  to  bail  for  a  crime 
other  than  a  capital  offense,  the  court  may  continue  the 
trial  of  said  cause  to  a  third  term,  if  it  shall  appear  by  oath 
or  affirmation  that  the  witnesses  for  the  people  of  the  state 
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are  absent,  such  witnesses  being  mentioned  hy  name,  and 
the  court  shown  wherein  their  testimony  is  material." 

The  indictment  in  this  case  was  presented  at  the  January 
term,  1890,  and  was  tried  at  the  September  term  of  the  same 
year.  The  result  of  that  trial  is  not  disclosed  by  the  record, 
but  we  assume  that  there  was  a  mistrial.  At  the  succeeding 
January  term,  1891,  the  defendant  was  put  upon  trial  again 
without  objection,  and  the  record  does  not  disclose  whether 
or  not  at  the  previous  trial  any  objections  were  interposed 
or  that  this  statute  was  invoked.  We  do  not  think  that  the 
defendant  is  in  a  position,  under  these  circumstances,  to  insist 
upon  a  reversal  of  this  judgment  under  the  provisions  of  this 
section,  because  the  court  after  the  trial  and  upon  a  motion 
in  arrest  of  judgment  refused  to  discharge  him. 

This  brings  us  to  the  consideration  of  the  question  of  mis- 
conduct of  counsel  for  the  state.  We  admit  that  the  re- 
marks incorporated  into  the  record  as  having  been  uttered 
by  the  prosecuting  attorney  were  highly  improper  and  un- 
warranted, but  in  the  face  of  the  fact  that  the  record  shows 
that  objections  were  interposed  by  counsel  for  defendant,  and 
that  those  objections  were  sustained  and  the  remarks  elimi- 
nated, and  counsel  cautioned  by  the  court  to  refrain  from 
further  comments  of  that  nature,  that  the  defendant  secured 
through  the  court  a  correction  of  this  misconduct,  and  we 
are  warranted  in  assuming  that  in  view  of  the  action  of  the 
court,  that  the  jury  were  not  influenced  or  prejudiced  against 
the  defendant  by  the  course  pursued  by  counsel  for  the 
prosecution. 

We  do  not  feel  that  we  would  be  justified  in  further  con- 
sidering in  detail  the  errors  assigned.  We  have  x^arefully 
read  the  record  and  considered  the  instructions  and  reviewed 
a  majority,  if  not  all,  of  the  authorities  cited  by  counsel  pro 
and  con,  and  have  reached  the  conclusion  that  there  is  no 
error  in  the  recoixl  which  would  warrant  us  in  reveraing  the 
judgment. 

Therefore  the  judgment  is  affirmed. 

Affirmed* 
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BoaKd  of  County  Commissioners  of  Pitkin  County, 
Appellant,  v.  Bbown,  Appellee. 

1.   TbADS  FIXTUBES — BRIGHT  OF  REMOVAL. 

Trade  fixtures  do  not  become  the  property  of  the  landlord,  if  they  are 
removed  during  the  term,  or  afterwards  with  his  consent.  It  is 
not  essential  to  the  application  of  this  rule,  that  the  business  in 
which  the  fixtures  were  used  is  distinctively  commercial. 

2.  Action  against  CouirrT — Cumulative  Remedt. 

One  whose  claim  against  a  county  has  been  presented  to  and  disallowed 
by  the  board  of  county  commissioners,  has  the  right  to  elect  to  ap- 
peal from  the  decision  of  the  board,  or  bring  an  independent  action. 

8.  PsAcncx — JubyFeb. 

The  failure  of  the  court  below  to  compel  the  plaintiff  to  advance  the 
jury  fees  is  not  such  an  error  as  to  warrant  a  reversal  of  the  Judg- 
ment. 

4.  Pbaoticb. 

A  recovery  can  be  had  in  an  action  for  use  and  occupation  where  the 
defendant  holds  over  after  the  expiration  of  his  term. 

Appeal  from  the  District  Court  of  Pitkin  County, 
Mr.  C.  S.  Wilson,  for  appellant. 
Mr.  J.  M.  Downing  and  Mr.  H.  L.  MgNair,  for  appellee. 

BiSSBLL,  J.,  delivered  the  opinion  of  the  court. 
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On  the  Ist  of  February,  1890,  Brown  and  Hoag  leased 
certain  rooms  in  a  building  in  Aspen  to  the  authorities  of 
Pitkin  county.  The  lease  was  for  a  year  at  a  reserved  rental 
of  $200  per  month,  and  contained  an  express  agreement  that 
at  the  expiration  of  the  term  the  lessees  could  remove  fur- 
nishings and  fixtures  from  the  premises.  Under  this  lease 
the  county  authorities  went  into  possession,  and  built  a  brick 
vault  for  the  use  of  the  officers  of  the  county,  and  laid  the 
foundation  on  the  ground.  Shortly  before  the  term  expired 
the  county  began  to  remove  what  it  had  put  into  the  build- 
ing, and  through  some  individual  members  of  the  board  of 
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county  commissioners  had  a  conference  with  the  lessors  as 
to  the  time  within  which  this  work  should  he  done.  The 
Vault  was  treated  as  a  fixture,  and  the  authorities  commenced 
*  tearing  it  down  and  taking  away  the  material  which  com- 
posed it.  During  this  proceeding  the  keys  of  the  place  were 
tendered  by  sonie  member  of  the  board  to  the  lessors,  who 
refused  to  receive  them  while  the  county  still  occupied  the 
premises.  Negotiations  were  then  initiated  between  the  par- 
ties. It  is  fairly  deducible  from  the  record  that  the  result 
was  substantially  the  consent  of  the  lessors  to  the  removal 
of  the  structure.  The  county  continued  to  occupy  the 
rooms  and  to  remove  the  stuff  which  they  had  placed  in  the 
building.  This  lasted  for  about  two  months.  At  the  end 
of  that  time  they  surrendered  possession.  The  lessors  ac- 
cepted the  surrender,  but  then  asserted  a  claim  against  the 
count}'  for  the  value  of  the  use  of  the  premises  during  that 
pieriod,  and  damages  for  the  removal  of  the  vault.  This  ac- 
tion was  brought  to  recover  what  they  claimed,  and  resulted 
in  a  verdict  of  the  jury  against  the  county  for  the  sum  of 
$400,  which  would  have  been  the  amount  of  the  rental  value 
if  the  action  had  been  brought  directly  on  the  lease.  There 
was  a  great  deal  of  contention  on  the  trial,  and  there  has 
been  much  urged  in  the  argument,  regarding  the  right  of 
the  tenant  to  remove  the  vault  as  a  fixture  under  the  express 
reservation  contained  in  the  lease.  The  general  maxim,  of 
course,  is  quicquid  plantatur  solo^  solo  cedit^  but  the  rule  is 
subject  to  many  exceptions  and  modifications.  It  has  never 
been  true  that  trade  fixtures  became  the  property  of  the 
landlord  if  they  were  removed  either  during  the  term  or 
afterwards  by  his  consent,  even  though  there  was  no  express 
covenant  in  the  lease.  There  are  likewise  many  mixed  cases 
where  the  fixtures  are  not  exactly  trade  fixtures,  in  the  sense 
in  which  those  words  are  ordinarily  used,  but  they  are  fix- 
tures essential  to  the  business  carried  on  by  the  lessee.  Ew- 
ell,  Fixt.,  p.  81,  et  seq.  If  it  were  necessary,  we  should  be 
inclined  to  hold,  under  the  proofs  in  this  case,  that  these 
fixtures  come  within  the  principle  applicable  to  the  removal 
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of  trade  fixtures,  and  the  county  had  the  right  to  take  them' 
away  before  the  expiratiou  of  the  term.  The  lease  waa 
granted  for  a  special  purpose  and  a  particular  occupation. 
A  vault  was  absolutely  indispensable  to  the  safe  transaction 
of  the  business  of  the  county.  It  is  not  essential  to  the  ap- 
plication of  the  rule  that  the  business  should  be  distinctively 
a  commercial  one.  The  law  will  endeavor  to  protect  the  * 
tenant  in  the  removal  of  what  he  has  been  compelled  to  add 
to  the  property  for  the  safe,  convenient,  and  economical  trans- 
action of  the  business  carried  on  in  the  premises  with  the 
consent  of  the  landlord,  due  regard  being  given  to  the  rights 
of  the  owners  of  the  realty.  We  think,  however,  that  the 
proof  shows  very  satisfactorily  that  the  removal  was  virtually 
without  objection  from  the  lessors,  and  that  the  county  was 
permitted  to  remain  in  possession  during  the  time  they  were 
occupied  in  tearing  it  down  and  taking  it  away.  Both  par- 
ties treated  it  as  a  fixture,  and  apparently  recognized  the 
right  of  removal,  so  that,  in  any  event,  the  question  of  the 
character  of  the  structure  remains  a  question  which  need  not 
be  authoritatively  determined. 

This  action  was  commenced  directly  in  the  county  court 
to  recover  what  the  plaintiffs  claim  to  be  due.  The  proof 
showed  that  they  had  presented  the  claim  to  the  board  of 
county  commissioners  for  allowance  and  that  it  had  been  dis- 
allowed. It  is  now  seriously  contended  by  counsel  that  the 
plaintiffs  were  without  right  to  institute  the  suit,  and  that 
their  only  legal  remedy  for  the  enforcement  of  the  claim  was 
by  appeal  from  the  action  of  the  board  to  the  district  court ' 
under  section  547  of  the  statutes.  It  is  needless  to  enter 
into  an  elaborate  discussion  of  this  question,  for  this  partic- 
ular proposition  was  settled  after  full  discussion  in  a  case 
decided  at  the  present  term  of  this  court  in  Board  of  County 
Co7rCr%  Park  Co,  v.  Locke^  post^  508.  In  that  case  we  held 
that  the  remedy  was  a  concurrent  one,  and  that  the  party 
might  either  appeal,  or  bring  an  independent  action,  accord-  • 
ing  to  his  election. 

The  case  was  tried  to  a  jury.    Before  it  was  impaneled. 
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the  appellant,  the  board  of  county  commissioners,  interposed 
a  challenge  to  the  array,  and  raised  the  further  objection 
that  the  plaintiffs  were  not  entitled  to  a  jury,  since  they  had 
failed  to  pay  the  fees  in  advance.  The  act  of  1891  (Sess. 
Laws  1891,  p.  248)  undoubtedly  provides  the  mode  to  be 
pursued  by  the  authorities  of  the  county  in  the  procurement 
of  juries.  It  is  impossible  to  determine  from  the  abstract 
whether  the  board  had  failed  to  take  the  steps  which  the 
statute  directs,  or  whether  some  other  reason  determined  the 
action  of  the  court  in  the  premises.  It  is  plain  that  this 
must  prevent  any  clear  determination  that  the  action  of  the 
court  was  irregular.  Had  this  showing  been  made,  it  would 
have  been  equally  futile  for  the  purposes  of  a  re  versal.  The  act 
of  1891,  in  section  6,  distinctly  provides  that  the  courts  shall 
have  power  to  procure  juries  by  an  open  venire^  according  to 
the  ancient  practice,  whenever  it  may  happen  that  one  is  not 
in  attendance  for  the  trial  of  causes  under  the  procedure 
prescribed  by  the  act.  It  was  not  error  to  oven*ule  the  chal- 
lenge. The  failure  of  the  court  to  compel  the  plaintiff  to 
prepay  the  fees  is  not  such  an  error  as  warrants  us  in  disturb- 
ing the  judgment.  The  act  of  1891,  in  section  9,  undoubtedly 
provides  that  in  certain  counties  therein  specified  the  plain- 
tiff's right  to  demand  a  jury  in  the  county  court  is  dependent 
upon  the  prepayment  of  the  fees  at  the  time  of  the  demand. 
It  was  doubtless  the  duty  of  the  court  to  compel  the  plain- 
tiffs to  advance  these  fees  before  they  called  the  jury  into  the 
box.  Statutes  like  this  have  frequently  been  held  constitu- 
tional, and  it  is  fully  within  the  power  of  the  legislature  to 
put  that  restriction  upon  the  right  to  a  trial  by  a  jury  in  such 
courts.  Failure  to  compel  the  prepayment,  however,  cannot 
be  permitted  to  disturb  the  validity  of  the  judgment  which 
the  plaintiffs  have  recovered,  for  it  is  an  error  which  has 
worked  no  harm,  since  an  adverse  judgrment  would  necessa- 
rily include  the  fees  advanced.  The  amount  of  the  recovery 
therefore,  was  neither  increased  nor  diminished  by  the  fail- 
ure, and  the  appellants  may  not  complain. 
The  only  remaining  question  of  any  moment  in  the  case 
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18  that  presented  by  what  at  the  common  law  would  be  termed 
the  ^  form  of  the  action."  Counsel  for  the  appellant,  with 
very  considerable  research  and  learning,  argue  that  the  plain- 
tiffs could  not  recover  in  an  action  for  use  and  occupation. 
It  may  well  be  conceded  that  possibly  this  was  true  at  the 
common  law,  and  that  it  would  have  been  very  impoitant  for 
the  plaintiffs  to  determine  whether  they  would  bring  indebi- 
tatus assumpsit^  or  whether  their  action  should  be  in  debt  or 
by  way  of  trespass  for  mesne  profits.  The  books  are  full  of 
learned  and  intricate  discussions  on  this  question,  but  under 
the  procedure  in  this  state  is  of  little  more  value  to  the  practi- 
tioner than  a  full  and  accurate  knowledge  of  the  mode  of 
trial  by  wager  of  battle.  It  is  only  important  now  for  the 
pleader  to  state  in  his  complaint  the  facts  out  of  which  his 
cause  of  action  arises.  If  he  state  what  would  enable  him 
to  recover  in  any  one  of  the  three  forms  of  action  at  the  com- 
mon law,  and  his  proof  supports  his  allegation,  he  must  have 
judgment  for  the  sum  to  which  he  proves  himself  entitled. 
In  this  case  the  record  clearly  shows  that  for  two  months  the 
county  remained  in  possession  of  the  property  after  the  ex- 
piration of  their  term.  The  value  of  this  use  was  proven  to 
be  9200  per  month.  The  recovery  was  for  $400.  The  plain- 
tiffs attempted  to  claim  more  by  way  of  damage  to  the  prem- 
ises, but  evidently  the  evidence  was  not  deemed  sufficient 
to  warrant  a  verdict.  Since  the  record  discloses  the  fact 
that  the  county  did  remain  in  possession  for  a  period  suf- 
ficiently long  to  justify  the  recovery,  and  there  is  no  ques- 
tion in  this  case  as  to  their  responsibility  as  for  an  unexpired 
term,  there  is  nothing  in  the  contention  concerning  the  form 
of  the  action  to  justify  us  in  disturbing  the  judgment.  It 
cannot  be  insisted  that  the  consent  of  the  lessor  to  the  re- 
moval after  the  expiration  of  the  term  would  excuse  the 
county  from  its  responsibility  as  for  the  use  and  occupation. 
The  time  they  took  would  not  be  reasonable,  under  any  circum- 
stances, for  such  a  purpose,  and  if  they  desired  to  remove 
a  fixture  of  that  magnitude  under  the  lease  they  should  have 
completed  it  before  the  expiration  of  the  term,  or  secured 
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such  an  express  consent  to  occupy  after  its  termination  as 
to  completely  negative  their  legal  responsibility  for  use  and 
occupation.  The  evidence  in  this  case  does  not  bring  the 
county  within  the  scope  of  any  adjudication  on  this  matter. 
The  case  was  fairly  tried,  the  judgment  is  warranted  by  the 
record,  there  are  no  errors  in  it  which  compel  us  to  reverse 
the  case,  and  the  judgment  will  accordingly  be  affirmed. 

Affirmed, 


>»^» 


Baker,  Plaintiff  in  Ebbob,  v.  Riley,  Defendant  in 

Ebbob. 

Estoppel. 

Where  one  of  two  innocent  parties  must  suffer  by  the  wrongful  act  of 

a  third,  it  must  be  he  who,  by  his  conduct  or  silence,  enables  the 

wrongdoer  to  perpetrate  the  fraud. 

Error  to  the  County  Count  of  Arapahoe  County, 

Mr.  O.  BowEB,  for  plaintiff  in  error. 

Mr.  G.  P.  DxTNKLEE  and  Mr.  O.  E.  Jackson,  for  defend- 
ant in  error. 

Reed  J.,  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  and  one  Crandall  were  brothers-in-law ; 
the  latter,  in  indigent  circumstances,  wanted  to  engage  in  the 
business  of  expressman,  and  needed  a  wagon  which  he  was 
unable  to  purchase.  Plaintiff,  to  assist  him,  agreed  to  pay 
for  one  ;  Crandall  selected  the  wagon ;  had  it  painted,  com- 
pleted and  numbered  under  his  direction ;  when  completed 
he  hitched  on  to  it  and,  accompanied  by  the  seller,  drove  to 
plaintiff's  place  of  business,  where  plaintiff  paid  for  it  $126, 
and  took  a  bill  and  i*eceipt  for  it  in  his  own  name.  The  ac- 
tual possession  was  in  Crandall,  who  retained  it  and  used  it 
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in  business  for  several  months;  during  that  time  he  bor- 
rowed money  from  one  Bean  and  wecuted  a  chattel  mort- 
gage upon  the  wagon  to  secure  it. 

In  July,  I89I9  Crandall  sold  and  delivered  the  wagon  to 
one  Orrick  and  left  the  country.  Orrick  shortly  after  sold 
and  delivered  the  wagon  to  Riley,  defendant  in  error.  Some 
days  afterwards  plaintiff  in  error  asserted  his  title  and  de- 
manded the  possession.  During  this  time  Orrick,  having 
learned  of  the  outstanding  mortgage  to  Bean,  bought  it  to 
protect  the  title  in  Riley  to  whom  he  had  sold  it.  Riley  re- 
fusing to  deliver  the  wagon  to  plaintiff,  suit  was  brought 
before  a  justice  of  the  peace ;  a  trial  had ;  an  appeal  taken 
to  the  county  court ;  a  trial  had  to  the  court  without  a  jury ; 
judgment  found  for  the  defendant,  from  which  error  was 
prosecuted  to  this  court 

There  are  no  questions  of  law  involved  except  the  ques- 
tion of  estoppel,  growing  out  of  the  established  facts.  The 
testimony  was  not  conflicting  to  any  great  extent, — Crandall 
and  other  important  witnesses  were  absent.  The  plaintiff 
established  the  fact  of  the  payment  of  the  purchase  price  of 
the  wagon ;  also  testified  that  he  rented  it  to  Crandall,  and 
that  he  paid  in  small  sums  at  different  times  about  $27  for 
its  use.  Other  witnesses  established  the  fact  that  Crandall 
retained  the  possession  of  the  wagon  as  the  ostensible  owner, 
claimed  to  be  the  owner,  had  it  repaired  at  the  shop  of  Orrick 
on  two  occasions  as  his  own,  paying  the  bills  for  repairs,  and 
mortgaged  it  to  Bean  long  prior  to  the  sale  of  it  as  stated. 

Plaintiff  asserted  no  title  until  after  Crandall  had  left  the 
country,  and  gave  no  notice  of  his  ownership.  The  evidence 
of  the  defendant,  to  fix  upon  the  plaintiff  knowledge  of  the 
different  acts  of  ownership  exercised  by  Crandall,  was  unsat- 
isfactory, but  there  was  evidence  of  facts  that  would  go  far 
toward  establishing  the  inference  or  a  presumption  that  plain- 
tiff knew  that  Crandall  was  dealing  with  others  in  regard  to 
the  wagon  as  with  his  own  property.  The  evidence  of  plain- 
tiff in  regard  to  the  renting  of  the  wagon  to  Crandall; was 
very  much  mixed  and  very  unsatisfactory;  he  did  not  testify 
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to  any  contract  of  renting  or  agreement  as  to  a  price  or  as  to 
terms  of  payment,  and  although  he  testified  generally  to  have 
received  $27.00  as  rental,  he  could  not  give  dates  nor  amounts 
of  payments  going  to  make  up  the  aggregate.  The  court 
evidently  disregarded  the  evidence  on  that  point  as  insuiB- 
cient  to  establish  the  fact  of  a  rental,  evidently  thinking  that 
the  payments,  if  made,  might  with  equal  propriety  be  re- 
garded as  a  part  of  the  purchase  price.  The  fact  that  there 
were  no  acts  of  ownership,  assertion  of  title  or  notice  until 
some  days  after  Crandall  had  sold  the  wagon  and  left  the 
country  would,  of  necessity,  greatly  influence  the  court  in 
arriving  at  a  conclusion  in  regard  to  the  facts.  The  credit 
to  which  a  witness  is  entitled  depends  so  much  upon  the 
character  of  the  testimony,  and  the  manner  and  bearing  of 
the  witness,  that  a  trial  court  might  be  warranted  in  rejecting 
evidence  that  might  be  entitled  to  full  credit  when  printed 
and  presented  to  a  court  of  review. 

The  only. theory  upon  which  tlie  judgment  can  be  sus- 
tained is  that  the  conduct  of  plaintiff  with  reference  to  the 
wagon  was  such  as  to  mislead  in  regard  to  the  ownership 
and  estop  him  from  asserting  his  title.  This  view  of  it, 
under  the  circumstances,  can  be  sustained  upon  the  well- 
established  rule  of  law  that  where  one  of  two  innocent  par- 
ties must  suffer  by  the  wrongful  act  of  a  third,  it  must  be 
he,  who  by  his  conduct  or  silence,  enables  the  wrongdoer  to 
perpetrate  the  fraud.  The  plaintiff's  evidence  to  establish 
ownership  was  weak.  The  fact  of  the  payment  and  taking 
a  receipt  was  so  at  variance  with  his  subsequent  conduct  as 
to  be  insufficient  to  establish  the  fact  of  continued  ownership, 
while  the  evidence  of  the  defense,  in  regard  to  sufficient 
knowledge  on  the  part  of  plaintiff  to  create  an  estoppel,  was 
weak  and  unsatisfactory. 

A  judgment  might  have  been  found  either  way  with  equal 
propriety,  hence,  the  judgment  will  not  be  disturbed. 

Affrmed* 

BisSELL,  J.,  dissents. 


1892.]  Catlin  Law),  btc.,  Co.  v.  Best.  481 


The  Catlin  Land  &  Canal  Company,  Appellant,  v. 

Best,  Appellee. 

1.  PBAcnoK — Objections — ^Exceptions. 

Rulings  of  the  court  below  admitting  or  excluding  evidence  will  not  be 
considered  on  appeal,  when  the  evidence  was  admitted  without  ob- 
jection and  no  exceptions  were  saved. 

2.  PBAcncE — Nonsuit. 

It  is  not  error  to  refuse  a  nonsuit  when  there  Is  evidence  of  damage 

for  which  a  recovery  could  be  legally  had. 
8.  Neouoengs. 
Owners  of  ditches  are  liable  in  damages  resulting  from  their  neglect  to 

carefully  maintain  and  keep  the  embankments  of  their  ditches  in 

good  repair. 

4.  CONTEACT  BELEASINO  DAMAGES,  HOW  00N8TBUED. 

A  contract  releasing  the  ditch  company  from  damages  by  reason  of  un- 
avoidable accidents  and  breaks  of  the  canal  would  not  cover  a  case 
of  gross  and  continued  negligence. 

Appeal  from  the  County  Court  of  Otero  County. 

Mr.  Geobob  a.  Kilgobe,  Mr.  W.  E.  Beck  and  Mr.  H. 
B.  Johnson,  for  appellant. 

Messrs.  Riddell,  Stabkweatheb  &  Dixon,  for  appellee. 

Reed,  J.,  delivered  the  opinion  of  the  court. 

Appellant  was  the  owner  of  and  managing  an  irrigating 
canid.  Appellee  was  the  owner  of,  or  at  least  in  the  posses- 
sion of  farming  land  under  the  canal.  In  February,  1889, 
there  was  a  limited,  but  quite  large  volume  of  water  being 
carried  in  the  canal  for  the  domestic  use  and  convenience  of 
its  patrons.  Some  time  during  the  month  of  February  a 
large  break  occurred  in  the  bank  of  the  canal  and  the  water 
passed  down  upon,  and  over  the  land  of  appellee,  causing 
damage.  Appellant  had  no  one  in  the  actual  care  of  the 
ditch,  paid  no  attention  to  the  break,  made  no  effort  to  re- 
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pair  it ;  appellee  made  some  ineffectual  efforts  to  repair  the 
break  and  stop  the  water. 

The  break  remained  and  the  water  continued  to  flow  on 
appellee's  land  some  three  weeks,  submerging  it  and  creating 
a  lake  covering  several  acres,  which  remained  for  a  long  time 
until  taken  up  by  evaporation  and  absorption.  The  water 
also  cut  through  at  the  point  of  its  discharge  into  a  ci*eek, 
leaving  a  large  excavation  and  destroying  some  land.  It 
also  appeared  that  the  land  submerged  was  seeded  to  alfalfa, 
and  a  crop  upon  some  seven  acres  was  destroyed  by  reason  of 
the  water.  Also  that  a  natural  pasture  was  destroyed  or 
rendered  inaccessible,  and  that  by  reason  of  it  appellee  was 
compelled  to  feed  out  a  quantity  of  hay  and  stmw  to  his 
stock.  A  suit  was  brought  by  appellee  for  the  damages  sus- 
tained ;  a  trial  was  had  to  a  jury,  resulting  in  a  verdict  and 
judgment  of  $80.00  against  the  canal  company. 

The  errors  assigned  and  relied  upon  are,  the  admlsdion  of 
improper  evidence ;  the  exclusion  of  proper  evidence,  refusal 
to  grant  a  nonsuit,  and  to  the  instructions  given  and  refused. 

Upon  the  trial,  it  must  be  conceded,  that  the  evidence  of 
the  plaintiff  took  a  wide  range,  and  that  some  of  the  damage 
was  rather  remote  and  questionable,  but  no  objection  was 
made  or  exceptions  saved,  nor  were  any  exceptions  saved  to 
the  refusal  of  evidence  offered  by  the  defendant ;  hence,  the 
supposed  errors  will  not  be  considered.  The  court  was  jus- 
tified in  refusing  a  nonsuit.  Mixed  with  much  testimony  of 
damage  of  a  nature  inadmissible,  was  also  much  proper  evi- 
dence of  damage,  for  which  a  recovery  could  be  legally  had, 
which  were  questions  of  fact  that  were  properly  left  for  the 
deteimination  of  the  jury.  The  jury  was  wairanted  by  the 
undisputed  facts  in  evidence,  in  finding  the  canal  company 
culpably  negligent  and  guilty  of  violating  the  statute,  and  in 
awarding  proper  damage.  The  amount  was  pui*ely  a  ques- 
tion of  fact  to  be  determined  from  the  evidence.  It  is  ap- 
parent from  the  amount  of  damage  found  that  a  considerable 
portion  claimed  was  disallowed.  It  is  impossible  to  deter- 
mine from  the  record  whether  the  amount  allowed  was  for 
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damage  legally  chargeable,  or  too  remote  to  be  legally  con- 
sidered, but  the  amount  was  so  small  it  might  have  been 
predicated  upon  either.  The  legal  presumption  must  be  that 
the  former  was  considered  and  the  latter  disallowed. 

Sec.  1738,  G«nl.  Laws,  p.  665,  is :  "  The  owner  of  any  irri- 
gating or  mill  ditch  shall  carefully  maintain  and  keep  the 
embankments  thereof  in  good  repair  and  prevent  the  water 
from  wasting." 

Sec.  1737,  p.  566 :  ^*  Owners  of  all  ditches  shall  be  liable 
for  all  damages  resulting  from  their  neglect  or  refusal  to 
comply  with  the  provisions  of  sec.  1  (1733)  of  this  act." 

While,  as  contended,  the  break  may  have  been  accidental 
and  caused  by  no  failure  or  neglect,  it  was  the  duty  of  the 
company  to  repair  it  at  the  earliest  practicable  opportunity  ; 
to  allow  it  to  remain  unrepaired  for  two  or  three  weeks  was, 
under  the  circumstances,  negligence  per  se^  for  which  it  was 
clearly  liable. 

Two  of  the  instructions  given  for  the  plaintiff  are  up- 
on a  question  not  properly  involved — a  question  of  contract 
between  the  parties,  made  the  preceding  year,  in  regard  to 
the  sale  of  water  to  appellee  during  the  irrigating  season,  in 
which  it  is  claimed  the  canal  company  was  released  from  all 
liability  for  damage  by  breakage  of  the  canal,  which  was  re- 
lied upon  by  the  appellant,  but  which  by  its  own  limitation 
had  expired  the  preceding  November ;  hence,  could  not  be 
used  as  a  defense.  These  instructions  in  no  way  prejudiced 
the  defendant.  The  others  given  are  unobjectionable,  be- 
ing merely  a  statement  of  the  statute  provisions  cited  above. 
Those  given  for  the  defendant  are  rather  at  variance  with 
those  given  for  the  plaintiff,  and  are  more  favorable  than 
warranted  by  the  law  and  the  facts.  The  other  instruction 
asked  was  very  properly  refused.  It  was  to  the  effect  that 
the  contract  for  the  use  of  water,  that,  by  its  terms,  expired 
November  1st,  the  preceding  year,  would,  in  the  absence  of 
a  new  contract  for  the  ensuing  year,  remain  in  force  and  con- 
trol the  parties.  Comment  upon  it  is  unnecessary.  Even  if 
there  had  been  an  existing  contmct  releasing  the  company 
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from  damages  by  reason  of  unavoidable  accidents  and  breaks 
of  the  canal,  it  could  not  cover  a  case  of  gross  and  continued 
negligence,  as  in  the  case  under  consideration. 

There  being  no  serious  errors  as  to  the  law,  and  the  ques- 
tions of  fact  having  been  settled  by  the  verdict  of  the  jury, 
the  judgment  will  not  be  disturbed. 

Affirmed. 
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2  iil  WiCH,  Plaintiff  in  Ebbob,  v.  The  Equitable  Pibb  and 

[~2"4»t  Mabine  Ins.  Co.,  Defendant  in  Ebbob. 

I  II    2/7 

"T'lgjl  1.  Iksubawcb-^hajtob  OF  TrrLB. 

1ft   4wH 

The  clause  in  a  polioy  of  insurance  providing  against  a  change  in  the 

interest,  title  or  possession  of  the  property  insured,  is  not  violated 
by  a  change,  not  in  the  fact  of  title,  but  only  in  the  evidence  there- 
of. If  the  change  is  merely  nominal  and  not  of  a  nature  calculated 
to  increase  the  danger  of  loss,  the  policy  is  not  violated. 

2.   InSUBANCS— IKOOBBBOT  SXATEMSlirrS. 

It  is  a  good  answer  to  a  plea  setting  up  as  a  breach  of  the  condition  of 
a  policy  that  the  interest  and  ownership  of  the  assured  in  the  prop- 
erty is  incorrectly  stated,  to  show  that  it  was  so  stated  by  the  mis- 
take or  wrongful  act  of  the  agent  to  whom  the  application  was 
made,  that  he  was  fully  advised  as  to  the  fact  and  was  acting  with- 
in the  scope  of  his  authority. 

8.  BUBDEK  OF  PBOOF. 

When  the  insurer  sets  up  want  of  title  in  the  assured,  the  burden  of 
proof  devolves  upon  him  of  establishing,  not  only  that  the  assured 
had  no  title  to  the  property,  but  also  tliat  he  had  no  insurable  inter- 
est therein. 

4.  PoiilOY— PbIMA  FACDB  EVXDBNCB. 

A  policy  issued  to  a  person  is  prima  fade  evidence  of  his  title  to  the 
premises,  and,  unless  questioned,  is  conclusive. 

5.  InBUBANCB — OWHXBSHIP. 

^  The  purchaser  of  real  estate  by  contract  is  the  equitable  owner,  and, 

for  the  purpose  of  insurance,  may  be  said  to  be  vested  with  the 
entire,  unconditional  and  sole  ownership  of  the  property. 

6.  Fraud— BuBDBir  of  Pboof — ^Pbesumption. 

If  fraud  on  the  part  of  the  assured  is  set  up  in  avoidance  of  the  policy, 
the  insurer  must  establish  it  by  competent  affirmative  evidence,  as 
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It  will  be  presumed  that  the  auured  acted  honestly  and  in  good 
faith. 

Error  to  the  District  Court  of  Arapahoe  County. 

Fbbbuaby  4, 1889,  The  Equitable  Fire  and  Marine  Insur- 
ance Company,  defendant  in  error,  made  and  delivered  to 
John  Wich,  plaintiff  in  error,  in  the  business  name  of  The 
Arkansas  Valley  Brewing  Company,  its  policy  of  insurance 
for  the  sum  of  $1,580  upon  certain  buildings  and  peisonal 
property  to  run  for  the  period  of  one  year. 

September  5, 1889,  the  buildings  and  their  contents  were 
desti'oyed  by  fire.  Proof  of  loss  was  made  and  the  com- 
pany denied  any  liability  under  the  policy.  This  action  was 
brought  to  recover  the  sum  mentioned. 

The  answer  is  general  and  specific.  It  denies  that  the 
business  name  of  the  plaintiff  was  The  Arkansas  Valley  Brew- 
ing Company ;  that  the  property  insured  was  the  property  of 
plaintiff  at  the  time  of  the  issuance  of  the  policy  or  at  the 
time  of  the  loss.  It  admits  that  the  policy  was  issued  to 
The  Arkansas  Valley  Brewing  Company,  but  alleges  it  was 
procured  by  false  and  fraudulent  representations  in  this,  that 
Wich  represented  he  was  the  sole  owner  of  the  premises  when 
in  fact  neither  he  nor  the  Arkansas  Valley  Brewing  Com- 
pany were  sole  owners.  It  is  further  claimed  that  the  value 
of  the  property  was  not  as  represented. 

From  the  record  we  learn  that  at  the  time  of  the  issuance 
of  the  policy  the  property  stood  in  the  name  of  Gottlieb 
Hess,  Paul  Voght,  Harmon  Ell  and  the  plaintiff  Wich. 
Wich  testified  that  at  the  time  of  the  issuance  of  the  policy 
he  explained  the  nature  of  his  title  to  the  agent  asserting 
that  Hess,  Voght  and  Ell  had  only  a  conditional  interest  in 
the  property ;  that  they  had  agreed  to  put  in  as  their  part  of 
the  purchase  price  the  sum  of  $8,000  each  within  a  certain 
time,  and  in  case  of  default  they  would  transfer  their  inter- 
ests to  him ;  that  in  the  month  of  May,  1889,  Hess,  Voght 
and  Ell  executed  a  quitclaim  deed  to  him  of  their  entire  in- 
tei*ests,  thus  making  him,  as  he  represented  himself  to  be, 
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the  sole  owner  of  the  property  in  fee,  subject  to  a  certain 
incumbrance.  It  is  in  testimony  also  that  Wich  was  doing 
business  in  the  name  of  The  Arkansas  Valley  Brewing  Com- 
pany, although  it  does  appear  from  the  record  that,  in 
response  to  a  direct  question  as  to  whether  he  was  doing 
business  in  such  name,  he  answei'ed,  *^No,  sii*."  Yet  he 
qualifies  this  answer  immediately  afterwards.  It  further 
appears  that  the  policy  of  insurance  was  issued  prior  to  the 
signing  of  the  application.  The  cause  was  tried  to  a  jury, 
and  at  the  close  of  the  plaintiffs  testimony  motion  for  a  non- 
suit was  made  and  granted.  To  reverse  this  judgment  this 
writ  of  error  is  prosecuted. 

Mr.  Chables  M.  Bice  and  Mr.  S.  D.  Walling,  for  plain- 
tiff in  error. 

Mr.  C.  J.  Hughes,  Jr.,  for  defendant  in  error. 

Richmond,  P.  J.,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  main  contention  of  the  defendant  company  is  that  the 
title  of  the  property  at  the  time  of  the  issuance  of  the  policy 
was  not  in  the  plaintiff,  and  that  by  the  terms  of  the  policy  it 
ia  provided  that  if  the  interest  of  the  insured  be  other  than 
unconditional  and  sole  ownership,  or  not  owned  by  the  in- 
sured in  fee  simple,  or  if  any  change  takes  place  in  the  in- 
terest, title  or  possession  of  the  property  (except  change  of 
occupants  without  increase  of  hazard),  whether  by  legal 
process,  judgment  or  voluntary  act  of  the  insured,  or  if  the 
building  remains  vacant  for  ten  days  *  ♦  *  then  the  policy 
shall  be  void.  The  policy  may  have  been  issued  by  the  com- 
pany upon  the  representations  of  the  plaintiff  that  he  was 
the  owner  in  fee  of  the  premises,  although  he  claims  that  at 
the  time  he  notified  the  solicitor  of  the  condition  of  the  title. 
Admitting  that  the  title  did  not  stand  in  the  name  of  the 
plaintiff  at  that  time — it  certainly  did  long  prior  to  the  de- 
struction of  the  property  by  fire — and  in  keeping  with  the 
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understanding  of  the  company  at  the  time  of  issuing  the 
policy. 

^*  The  object  of  providing  against  a  transfer  or  change  of 
title  is  to  guard  against  a  diminution  in  the  strength  of  the 
motive  which  the  insured  may  have  to  be  vigilant  in  the  care 
of  his  property;  the  substantial  diminution  of  interest  in  the 
property  insured  has  been  suggested  as  a  test  of  the  kind  of 
tmnsfer  or  change  of  title  which  will  avoid  the  policy." 

In  AyevB  v,  Hartford  Fire  Insurance  Company^  17  Iowa, 
176,  the  court,  in  discussing  what  transfer  or  change  of  title 
would  avoid  the  policy,  used  the  following  lang^uage :  '^  The 
object  of  the  insurance  company  by  this  clause  is,  that  the  in- 
terest shall  not  change  so  that  the  assured  shall  have  a 
greater  temptation  or  motive  to  bum  the  property,  or  less 
interest  or  watchfulness  in  guarding  and  preserving  it  from 
destruction  by  fire.  Any  change  in  or  transfer  of  the  inter- 
est of  the  insured  in  the  property  of  a  nature  calculated  to 
have  this  effect  is  in  violation  of  the  policy.  But  if  the  real 
ownership  remains  the  same — if  there  is  no  change  in  the 
fact  of  title,  but  only  in  the  evidence  of  it,  and  if  this  latter 
change  is  merely  nominal,  and  not  of  a  nature  calculated  to 
increase  the  motive  to  bum,  or  diminish  the  motive  to 
guard  the  property  fix>m  loss  by  fire, — ^the  policy  is  not  vio- 
lated. *****  May  on  Insurance,  §  278. 

The  evidence  as  disclosed  by  the  record,  so  far  as  it  relates 
to  the  title,  clearly  brings  the  parties  to  this  action  within 
the  above  rule.  We  are  unable  to  see  how  it  can  be  claimed 
by  the  company  that  the  change  in  the  title  constituted  a 
diminution  of  the  interest  on  the  property  insured,  or  a  dimi- 
nution of  the  motive  which  the  insured  may  have  had  to  be 
vigilant  in  the  care  of  his  property.  The  title  subsequently 
acquired  was  the  title  upon  which  the  company  acted  when 
it  issued  the  policy.  We  think  it  can  fairly  be  argued  that, 
had  the  title  continued  in  the  four  individuals  above  named, 
the  company  might  have  insisted  that  the  policy  was  void 
because  of  the  misrepresentations,  unless,  as  it  is  claimed, 
the  character  of  the  title  was  fully  made  known  to  the  agent 
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of  the  company.  If  it  was,  then  the  following  rule  is  appli- 
cable. 

^^  If  the  interest  of  the  assured  is  incorrectly  stated  in  the 
policy,  through  the  mistake  or  wrongful  act  of  the  defend- 
ant's agent,  to  whom  the  application  was  made,  the  facts  be- 
ing truly  and  fully  stated  to  him,  and  he  having  authority 
to  take  applications,  deliver  policies  and  I'eceive  premiums, 
this  would  be  an  answer  to  a  plea  setting  up  a  breach  of  the 
condition  as  to  the  statement  of  the  interest  and  ownership 
of  the  assured : "  Brown  v.  Commercial  Fire  Ins.  Oo.^  86  Ala. 
189 ;  State  Ins.  Co.  v.  Taylor^  14  Colo.  499 ;  California  Ins. 
Co.  V.  Chracey^  16  Colo.  70 ;  JDupreau  v.  Hibemia  Ins.  Co.,  76 
Mich.  615 ;  Mowry  v.  Rosendale,  Receiver,  14.  N.  Y.  861. 

^^  Possession  of  real  or  personal  property,  claiming  it  as 
owner,  is  prima  facie  evidence  of  title,  and  all  presumptions 
are  made  in  its  support,  and  if  the  insurer  sets  up  want  of 
title  in  the  assured,  he  takes  the  burden  of  establishing,  not 
only  that  the  assured  had  no  title  in  the  property,  but  also, 
that  he  had  no  insurable  interest  therein."  »  *  *  Wood  on 
Fire  Insurance,  vol.  2,  p.  202. 

*'^  The  issuance  of  a  policy  to  a  person  is  prima  facie  evi- 
dence of  his  title  to  the  premises,  and  unless  questioned  is 
conclusive."  Fowler  v.  New  York  Insurance  Company,  28 
Barb.  143. 

The  evidence  does  not  show  that  the  risk  was  in  any  way 
increased  or  made  more  hazardous  by  the  change  of  title.  On 
the  contrary,  it  shows  that  the  circumstances  under  which 
the  policy  of  insurance  was  issued,  the  belief  and  understand- 
ing upon  which  the  company  acted,  were  fully  perfected,  and 
that  the  hazard  and  risk  were  identically  the  same  as  when 
the  party  paid  his  premium  and  secured  his  policy.  The 
mere  fact  that  the  deed  was  originally  made  to  the  four  in- 
dividuals upon  the  understanding  existing  between  Wich  and 
the  others — ^that  in  case  they  were  unable  to  fulfill  the  con- 
ditions upon  which  their  title  rested  by  paying  a  certain  sum 
of  money — does  not  take  the  case  out  of  the  operation  of  the 
general  rule  controlling  contracts  of  this  kind.     The  failure 
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to  paj  the  money  would  have  given  Wich  an  undoubted 
right  of  conveyance  from  them  and,  as  is  unusual  in  such 
transactions,  it  seems  they  recognized  their  obligation  to  vest 
the  title  in  Wich,  and  did  so  by  a  deed  making  him  the  sole 
owner. 

The  case  of  Hough  v.Oity  Fire  Ins.  Co.^  29  Conn.  10,  was 
one  where  the  legal  title  to  the  property  was  in  another  par- 
ty, with  whom  the  insured  had,  at  the  time  of  the  applica- 
tion, made  a  parol  contract  for  its  purchase,  for  a  price  agreed 
upon,  which  the  insured  had  agreed  absolutely  to  pay,  and  a 
part  of  which  he  had  paid,  and  had  entered  into  possession 
as  purchaser,  and  made  valuable  improvements.  Upon  the 
claim  of  the  insurance  company,  in  a  suit  on  the  policy,  that 
the  insurance  was  void  by  reason  of  the  omission  of  the  in- 
sured to  state  in  his  application  the  condition  of  the  title, 
the  court  charged  the  jury  that  the  plaintiff  was  to  be  re- 
garded as  the  owner  of  the  property,  if  he  had  the  equitable 
title,  and  his  interest  was  such  that  the  loss  should  fall  upon 
him  if  the  property  was  destroyed.  This  charge  was  held  to 
be  correct,  and  the  court  in  its  opinion  said :  ^^  That  is  to  be 
regarded  as  an  absolute  interest,  which  is  so  completely  vest- 
ed in  the  party  owning  it  that  he  cannot  be  deprived  of  it 
without  his  consent." 

Q-aylord  et  al.  v.  Lamar  Fire  Ins.  Co.^  40  Mo.  16,  was  a 
case  where  no  written  application  was  made  before  the  policy 
was  issued.  The  verbal  representation  was  simply  to  the 
effect  that  the  insured  were  the  owners  of  the  property. 
The  court  in  the  course  of  its  opinion  said :  ^*  Ad  equitable 
title  that  would  be  protected  by  a  court  of  equity  as  such, 
may  be  an  ownership  as  absolute  as  the  legal  title." 

In  MlioU  V.  The  Ashland  Mut.  F.  Ins.  Co.,  117  Pa.  St.  548, 
it  was  said  that :  ^^  The  purchaser  of  real  estate  by  contract 
is  the  equitable  owner,  and  liable  to  all  loss  that  may  befall 
the  property,  including  loss  by  fire ;  wherefore,  the  holder  of 
such  title,  for  the  purpose  of  insurance,  may  be  said  to  be 
vested  with  the  entire  unconditional  and  sole  ownership  of 
the  property." 
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It  is  also  insisted  that  the  property  was  insured  by  the 
plaintiff  in  excess  of  its  valuation,  and  in  excess  of  the  amount 
based  upon  such  valuation  in  violation  of  the  policy  of  in- 
surance. And,  also,  that  the  represent  tions  concerning  the 
watchman  in  the  building  and  as  to  the  value  of  the  property 
were  false.  All  these  questions  were  raised  by  the  pleadings 
and  were  questions  of  fact.  And  we  think  the  universal 
rule  is  that :  ^^  It  is  for  the  jury  to  say  whether  the  facts  con- 
cealed or  misstated  were  material  to  the  risk,  and  the  bur- 
den is  upon  the  insurer  to  establish  the  materiality  of  the 
representation  and  its  falsity.  If  fraud  on  the  part  of  the 
assured  is  set  up  in  avoidance  of  the  policy,  the  insurer  must 
establish  it  by  competent  affirmative  proof,  as  it  will  be  pre- 
sumed that  the  assured  acted  honestly  and  in  good  faith,  un- 
til the  contrary  is  satisfactorily  established.  In  order,  how- 
ever, to  avoid  a  policy  upon  the  ground  of  misrepresentation 
on  the  part  of  the  as8Ui*ed,  it  is  not  necessary  that  a  fraudu- 
lent purpose  or  intent,  on  the  part  of  the  assured,  should  be 
established.  It  is  enough  if  the  representation  was  in  fact 
false,  and  was  material  to  the  risk."  Wood  on  Fire  Insur- 
ance, p.  572-3. 

The  question  as  to  whether  there  has  been  a  breach  of 
wai-ranty,  or  whether  certain  representations  are  false  in  a 
substantive  manner,  is  wholly  for  the  jury,  and  their  finding, 
unless  clearly  couti-ary  to  the  evidence,  cannot  be  disturbed. 
Boos  V.  The  World  Mut.  Life  Ins.  Co.,  64  N.  Y.  286. 

It  is  for  the  jury  to  say  whether  or  not  a  misdescription 
was  material  to  the  risk ;  so  as  to  misrepresentation  or  con- 
cealment, whether  there  has  been  a  breach  of  the  warranty, 
and,  in  a  case  where  the  warranty  is  dependent  upon  a  mat- 
ter of  fact,  whether  a  warranty  exists.  It  is  for  the  juiy  to 
say  whether  there  has  been  a  material  alteration  or  increase 
of  the  risk,  *  *  *  and  indeed  all  questions  of  fact  arising 
under  the  issues  made  are  exclusively  for  the  jury,  and  it  is 
error  for  the  court  to  trench  upon  their  province.  Wood  on 
Fire  Insumnce,  vol.  2,  p.  1116-7. 

The  plaintiff  insists  that  so  far  as  the  title  was  concerned, 
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full  and  true  representations  of  the  condition  of  the  title 
were  made  to  the  representative  of  the  company.  It  is  true 
they  were  not  made  at  the  time  of  the  application,  but  the 
record  as  it  now  stands  shows  that  the  application  was  made 
and  executed  after  the  issuance  of  the  policy  and  the  pay- 
ment of  the  premium.  What  the  application  may  contain, 
or  in  what  way  it  may  be  liable  to  attack  is  not  now  before 
us,  because  the  application,  while  it  is  referred  to  as  a  pai*t 
of  the  policy,  was  not  introduced  in  evidence,  although  an 
effort  was  made  to  that  effect  by  the  company.  But  as  to 
whether  these  representations  are  true  or  not,  as  to  whether 
the  condition  of  the  title  was  explained  or  not,  is  a  question 
of  fact  and  one  that  should  have  been  submitted  to  the  jury. 
So,  also,  the  question  of  the  value  of  the  property. 

The  record  clearly  discloses  a  state  of  facts  which  entitled 
the  plaintiff  to  go  to  the  jury. 

The  judgment  must  be  reversed  and  the  cause  remanded 
for  further  proceedings. 

Heversed, 


f  »» 


The  Western  Union  Telegraph  Company,  Appel- 
lant, V.  CoRNWELL,  Appellee. 

1.  TsLseRAPH  Company,  Liabilttt  of. 

A  telegraph  company  failing  to  deliver  a  telegram  is  Mable  for  such  loss 
or  injury  as  is  the  direct,  natural  and  necessary  consequence  of  de- 
feating the  object  which  would  have  been  aocompUshed  by  the  sea- 
sonable delivery  of  the  message. 

2.  Negligence — CoNTBisnTOBY  Negligence. 

In  order  to  charge  a  telegraph  company,  the  loss  or  injury  must  be  the 
direct  and  necessary  result  of  its  negligence  in  transmitting  the 
message,  but  contributory  negligence  of  the  plaintiff  may  prevent 
a  recovery. 

8.  Damages.   . 

Speculative,  contingent  and  remote  damages,  which  cannot  be  directly 
traced  to  a  breach  of  contract  or  negligence  on  part  of  the  company, 
cannot  be  recovered  for  a  failure  to  deliver  the  message. 
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4.  NoMiurAL  Damages. 

When  the  company  is  not  made  aware  of  the  purport  or  importance  of 
a  message  and  contracts  without  full  knowledge  of  its  importance, 
and  loss  is  occasioned  by  failure  or  negligence  of  the  company  in 
the  transmission  or  delivery,  only  nominal  damage,  or  the  price 
paid  for  transmitting  the  message,  can  be  recovered. 

Appeal  from  the  Dietriet  Court  of  Chaffee  County. 

CoBNWELL,  the  appellee,  was  engaged  in  the  watch  and 
jeweby  business  in  Salida,  and  had  in  his  employment  a  man 
by  the  name  of  Strauss.  About  May  11, 1889,  appellee  was 
temporarily  absent  at  Monarch,  a  small  place  some  twenty 
miles  distant,  where  he  remained  over  night,  leaving  Strauss 
to  look  after  the  business.  During  the  night  or  early  in  the 
morning,  Strauss  robbed  the  store  and  absconded  with  several 
watches  and  other  property.  In  the  morning,  a  Mr.  Chester, 
a  friend  and  business  neighbor,  learned  that  Strauss  had  gone 
away  and  observed  that  the  place  of  business  was  not  opened ; 
went  to  the  telegraph  office  and  left  the  following  dispatch, 
paying  for  its  transmission : 

"  Samda,  Colo.,  May  11, 1889. 
**  To  L.  F.  CoBNWELL,  Monarch. 

'^  Strauss  gone  to  Howaixl.  Gave  man  gold  watch  by  mis- 
take.   Left  no  word  with  me.    Store  closed.    Answer. 

"  Chester." 

It  is  established  by  the  evidence  and  practically  conceded 
that  the  message  remained  in  the  office  an  hour  and  a  half 
before  it  was  sent,  and  that  it  remained  at  the  Monarch  office 
nearly  two  hours  before  it  was  delivered  or  an  effort  was 
made  to  deliver  it.  On  receiving  the  dispatch,  appellee  went 
to  the  telegraph  office  and  had  communication  with  Ches- 
ter, left  Monarch  for  Salida,  reaching  there  at  three  or  four 
o'clock  p.  M.  An  examination  of  the  premises  disclosed  the 
fact  of  the  robbery.  Although  the  robbery  was  supposed, 
by  Chester  and  others,  to  have  occurred,  this  was  the  earliest 
hour  the  fact  was  established.    Appellee  then  telegraphed 
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to  various  points  for  the  arrest  and  detention  of  Stauss,  then 
left  at  6.10  p.  M.  and  went  to  Pueblo,  where  he  again  sent 
out  several  dispatches.  On  his  way  down  at  Canon  City  he 
learned  that  Strauss  had  gone  over  the  road  eastward.  He 
arrived  at  Pueblo  between  twelve  and  one  A.  m.  12th  inst. ; 
remained  there  until  between  eight  and  nine  A.  M.  awaiting 
dispatches ;  receiving  none,  left  for  Denver  without  leaving 
any  address  or  stating  his  intention  or  destination.  While 
he  was  still  absent  from  Pueblo  the  following  dispatches 
were  received  for  him  at  the  Pueblo  office : — 

"Received  at  12.45  P.  M.  May  15, 1889. 

Dated  Noi-ton,  Ks.  12  via  Pueblo  15. 
To  L,  F.  CoBNVTBLL,  Buena  Vista,  Colo. 

Have  had  H.  F.  Strauss  arrested.    Is  in  charge  of  Sher- 
iff  of  Norton,  Norton  County,  Ks.  y^  j^  CmsBBO, 

Cond'r  No.  14.'' 

"  Received  at  12.45  p.  M.         Buena  Vista,  1889,  May  15. 

Dated  Norton,  Ks.,  May  12,  via  Pueblo  15. 
To  L.  F.  Cobnwell,  Buena  Vista : 
I  have  man  answering  description  in  telegram.    Has 
ten  or  fifteen  watches  in  his  pocket ;  several  gold  watches. 
Wire  instructions  what  to  do.  *    Butler 

Sheriff." 

Appellee  could  not  be  found  at  Pueblo  to  receive  the  dis- 
patches. They  were  offered  to  the  sheriff  of  Pueblo  county, 
and  city  marahal  of  the  city  of  Pueblo,  who  declined  to  re- 
ceive them.  'It  will  be  observed  that  the  dispatches  were 
dated  and  sent  to  Pueblo  on  the  12th.  On  the  15th  of  May, 
appellee  returned  and  reached  Buena  Vista,  and  the  dis- 
patches were  forwarded  to  and  received  by  him  at  that  place 
on  that  date.  The  sheriff  of  Norton,  Kansas,  detained  the 
prisoner  and  property  twenty-four  hours,  and,  receiving  no 
answer  to  the  dispatches  sent,  released  him.  Strauss  was 
afterwards  arrested  and  convicted,  but  a  trifle  only  of  the 
property  stolen  was  recovered. 
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This  suit  was  brought  to  recover  from  the  appellant  dam- 
ages and  value  of  the  property  lost,  alleging  that  such  dam- 
ages and  loss  were  attributable  to  the  telegraph  company'  by 
reason  of  its  negligence  in  forwarding  and  delivering  the 
telegram  of  Chester  to  appellee  at  Monarch  on  the  morning 
of  the  11th,  a  copy  of  which  is  given  above.  A  trial  was 
had  to  a  jury,  resulting  in  a  verdict  for  plaintiff  (appellee) 
for  the  sum  of  $1,984.40,  embracing  the  value  of  the  goods 
taken  by  Strauss  from  appellee.  A  motion  for  a  new  trial 
was  made,  overruled  by  the  court,  and  judgment  entered  up- 
on the  verdict. 

Mr.  John  L.  Jbbome  and  Mr.  T.  H.  Hood,  for  appellant 

Mr.  John  R.  Smith,  for  appellee- 

Reed,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  court. 

It  may  be  conceded  at  the  outset : 

First  That  appellant  was  guilty  of  gross  negligence  in 
transmitting  and  delivering  the  message  of  Chester  sent  to 
appellee  on  the  morning  of  May  11th. 

Second.  That  being  guilty  of  gross  negligence,  an  action 
could  be  maintained  against  it,  and  resulting  legal  damage 
recovered.  The  only  question  to  be  determined  is  one  as  to 
the  amount  and  character  of  the  damage  for  which  the  de- 
fendant should  be  held  responsible. 

It  first  becomes  necessary  to  consider  the  f a^ts  and  nature 
of  the  dispatch  sent  by  Chester.  At  the  time  the  dispatch 
was  put  in  the  office  the  facts  of  the  robbery  and  absconding 
were  not  known.  The  telegram  contained  no  such  informa- 
tion. It,  in  fact,  was  a  statement  of  facts  directly  at  van* 
ance  with  those  that  existed,  stating  that  Strauss  had  gone 
to  Howard  to  recover  a  gold  watch  he  had  given  a  man  by 
mistake.  The  only  fact  stated  in  it  was  that  the  store  was 
closed  ;  no  facts  or  suspicions  were  communicated  to  the 
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operator  in  regard  to  what  had  actually  occurred.  All  the 
information  he  had  was  that  contained  in  the  dispatch — ^facts 
requiring  no  action  on  the  part  of  Cornwell. 

The  leading  case  in  regard  to  damages  for  negligence  in 
cases  of  this  kind,  is  Hadley  v,  Baxendale^  9  Exch.  841. 

'^  Now  we  think  the  proper  iTile  in  such  case  as  the  present 
is  this  : — Where  two  parties  have  made  a  contract  which 
one  of  them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  to  such  bi-each  of  contract  should 
be  such  as  may  fairly  and  reasonably  be  considered,  either 
arising  naturally,  t.  e.  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  they  made  the  contract,  as  the  probable 
result  of  the  breach  of  it.  Now,  if  the  special  circumstances 
under  which  the  contract  was  actually  made  were  communi- 
cated by  the  plaintiffs  to  the  defendants,  and  thus  known  to 
both  parties,  the  damages  resulting  from  the  breach  of  such 
a  contract,  which  they  would  reasonably  contemplate,  would 
be  the  amount  of  injury  which  would  ordinarily  follow  from 
a  breach  of  contract  under  these  special  circumstances,  so 
known  and  communicated.  But,  on  the  other  hand,  if  these 
special  circumstances  were  wholly  unknown  to  the  party 
breaking  the  contract,  he  at  the  most  could  only  be  supposed 
to  have  had  in  his  contemplation  the  amount  of  injury  which 
would  arise  generally,  and  in  the  great  multitude  of  cases 
not  affected  by  any  special  circumstances,  from  such  a  breach 
of  contract.  For,  had  the  special  circumstances  been  known, 
the  parties  might  have  specially  provided  for  the  breach  of 
contract  by  special  terms  as  to  the  damages  in  that  case ;  and 
of  this  advantage  it  would  be  very  unjust  to  deprive  them. 
Now  the  above  principles  are  those  by  which  we  think  the 
jury  ought  to  be  guided  in  estimating  the  damages  aiising 
out  of  any  breach  of  contract. " 

That  this  is  the  well-settled  rule  in  England,  see  further : 
1  Chit.  Pleadg.  895 ;  1  Saund.  Pleadg.  &  Ev.  844 ;  MorrU 
V.  LanffdaU^  2  Bos.  &  Pull.  284 ;  Vicars  v.  Wilcock%^  8  East,  1 ; 
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Saunders  v.  Stuart^  1  L.  R.  C  P.  Div.  326.  And  the  same 
rule  is  well  defined  and  settled  beyond  controversy  in  the 
United  States. 

It  is  said  in  Shear.  &  Red.  on  Neg.  §  605,  p.  692 :  ^*  In  case 
of  failure  to  deliver  a  telegraphic  message  relating  to  busi- 
ness, the  measure  of  damage  should  be  only  so  much  of  the 
loss  actually  sustained  as  a  person,  familiar  with  business 
of  the  kind  mentioned  in  the  message,  would  be  able  to  an- 
ticipate from  its  terms  as  a  probable  consequence  of  failure 
to  deliver  it.  If  the  terms  of  a  message  do  not  convey  its 
full  value,  the  sender  must  inform  the  operator  of  that  value, 
if  he  desires  to  hold  the  company  to  a  corresponding  respon- 
sibility ;  and  even  then  he  cannot  recover  for  such  additional 
value  in  case  of  neglect  occurring  at  any  other  point  than 
the  place  at  which  the  message  was  first  received,  for  the  op- 
erator is  clearly  not  bound  to  telegraph  the  peculiar  informa- 
tion which  he  has  received,  unless  paid  for  so  doing." 

In  Field  on  Dam,  §  422,  it  is  said  (p.  856) : 

*^  And  where,  as  we  have  seen,  the  import  of  a  telegraphic 
message  is  wholly  unknown  to  the  company's  agent,  to  whom 
it  is  delivered  for  transmission,  it  cannot  be  assumed  that  he 
had  in  view  any  peculiar  loss  as  a  natural  or  probable  result 
of  a  failure  to  send  such  message,  and  in  case  of  a  failure  to 
transmit  correctly  and  promptly,  the  company  will  be  only 
liable  for  nominal  damages,  or  the  amount  paid  for  sending 
the  message ;  and  the  company  would  not  be  liable,  under 
such  circumstances,  on  account  of  loss  sustained  by  the  ad- 
vance or  decline  in  value  of  stocks  or  other  property." 

In  Suth.  on  Dam.  298-9,  it  is  said : 

^^  Under  this  rule,  only  nominal  damages  or  the  price  paid 
for  transmitting  the  message  can  be  recovered  for  neglecting 
to  transmit  or  to  deliver  it,  if  its  purport  is  not  explained  to 
the  agent  of  the  company  or  its  operator,  or  if  it  is  written 
in  cipher,  or  is  wholly  unintelligible  to  him ;  for  no  other 
damages  in  such  a  case  could  be  within  the  contemplation 
of  the  parties.  The  operator  who  receives,  and  who  repre- 
sents the  company,  and  may  for  this  purpose  be  said  to  be 


1892.]  W.  U.  Tel,  Co.  v.  CoBNWBLii.  497 

the  other  party  to  the  coDtract,  cannot  be  said  to  look  upon 
such  message  as  one  pertaining  to  transactions  of  pecuniaiy 
value  and  importance,  and  in  respect  to  which  pecuniary 
loss  or  damages  will  naturally  arise  in  case  of  his  failure  or 
omission  to  send  it.  If  ignorant  of  its  real  value  and  impor- 
tance, it  cannot  be  said  to  have  been  in  his  contemplation, 
at  the  time  of  making  the  contract,  that  any  peculiar  damage 
or  injury  would  be  the  probable  result  of  a  breach  of  the 
contract  on  his  part." 
In  Griffin  v.  Colver,  16  N.  Y.  489,  it  is  said : 
^^  The  broad,  general  rule  in  such  cases  is,  that  the  party 
injured  is  entitled  to  recover  all  his  damages,  including  gains 
prevented  as  well  as  losses  sustained ;  and  this  rule  is  sub* 
ject  to  but  two  conditions :  The  damages  must  be  such  as 
may  fairly  be  supposed  to  have  entered  into  the  contempla- 
tion of  the  parties  when  they  made  the  contract,  that  is,  must 
be  such  as  might  naturally  be  expected  to  follow  its  viola- 
tion ;  and  tliey  must  be  certain,  both  in  their  nature  and  in 
respect  to  the  cause  from  which  they  proceed."  See  also 
Crain  v.  Petrie,  6  Hill  (N.  Y.)  622 ;  Baldwin  v.  U.  S.  Td. 
Co.,  45  N.  Y.  744 ;  Candee  v.  West.  U.  Tel.  Co.,  84  Wis.  471 ; 
Landsberger  v.  Mag.  Tel.  Co.,  82  Barb.  580. 

Testing  the  dispatch  in  question  by  this  rule,  and  consid- 
ering the  facts,  it  will  readily  be  seen  that  there  was  nothing 
in  it,  or  in  anything  that  transpired  between  the  parties  to 
inform  the  operator  that  any  loss  whatever  could  occur  to 
the  sender  or  appellee  by  a  failure  to  transmit  the  message 
at  once,  or  anything  involved  that  would  subject  the  com- 
pany to  liability  for  anything  mora  than  nominal  damage. 
There  were  no  orders  to  do,  or  abstain  from  doing  any  act, 
or  any  facts  communicated  on  which  appellee  could  act,  and 
the  testimony  shows  that  he  was  required  to  return  and  in- 
vestigate before  he  could  act ;  after  receiving  the  message 
and  communicating  with  Chester  he  could  do  nothing  until 
he  returned ;  that  he  returned  upon  the  first  train,  and  af- 
ter his  arrival  first  learned  facts  upon  which  he  could  act. 
Hence,  it  follows,  that  no  such  liability  as  is  now  claimed 
Vol.  11—82 
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was  contemplated  by  either  party  at  the  time  of  the  con- 
tract for  the  transmission  of  the  message.  Had  the  fact  of 
the  loss  of  the  goods  been  known  and  communicated  in  the 
dispatch,  the  damage  for  failure  to  apprehend  Strauss  and 
recover  the  goods  was  too  remote  and  contingent  to  be 
chargeable  to  the  company. 

The  rule  is  clearly  and  tersely  stated  in  3  Suth.  on  Dam. 
800,  where  it  is  said : — "  The  company  is  liable  for  such  injury 
as  is  the  direct,  natural  and  necessary  consequence  of  defeat- 
ing the  object  which  would  have  been  accomplished  by  the 
seasonable  delivery  of  the  correct  message.'' 

In  Rigley  v.  Hewitt^  5  Exch.  240,  Pollack,  C.  6.  said : — 
^^  The  law  in  general  takes  cognizance  only  of  those  conse- 
quences which  are  the  natural  and  probable  results  of  the 
wrong  complained  of,  and  which  may  reasonably  be  expected 
to  result,  under  ordinary  circumstances,  from  the  miscon- 
duct." 

In  3  Suth.  on  Dam.  308,  the  rule  is  stated  to  be,  ^^  The 
damage  must  flow  directly  and  naturally  from  the  breach  of 
contract,  and  they  must  be  certain,  both  in  their  nature  and 
in  respect  to  the  cause  from  which  they  proceed.  *  *  * 
Speculation,  contingent  and  remote  damages,  which  cannot 
be  directly  traced  to  the  breach  complained  of,  are  excluded." 

In  Lowery  v.  West,  U,  Teh  Co.^  60  N.  Y.  198.,  one  Brown 
left  a  message  at  the  Chicago  office  to  be  sent  to  Lowery  at 
Boehester,  N.  Y.,  requesting  him  to  send  him  $500.  The 
message  was  negligently  changed  so  that  it  read  Sl5,000, 
which  sum  was  sent  by  express.  Brown  appropriated  the 
money  and  absconded — about  $2,250  was  recovered.  Lowery 
brought  suit  against  the  telegraph  company  for  the  balance. 
Held  by  the  court  of  appeals  he  could  not  recover.  The 
court  said:  ^'The  mistake  of  the  telegraph  company  was 
the  antecedent  of  the  loss  sustained  by  the  plaintiff,  but  it 
was  not,  in  a  juridical  sense,  the  cause  of  it.  The  plaintiff 
parted  with  .his  money  by  reason  of  the  message,  believing  it 
to  have  been  sent  by  Brown.  He  was  willing  to  trust  him 
with  $5,000,  and  the  mistake  of  the  company  did  not  induce 
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the  confidence  which  the  plaintiff  had  in  his  integrity.  When 
the  money  came  to  the  possession  of  Brown  he  held  it  as  the 
agent  and  trustee  of  the  plaintiff.  The  plaintiff  did  not  lose 
his  title  to  it.  He  could  reclaim  it,  and  he  did,  subsequently, 
recover  a  part  of  it  by  legal  proceedings.  If  Brown  had  not 
after  receiving  the  money  wrongfully  converted  it,  the  plain- 
tiff's loss  would  have  been  comparatively  trifling.  The  em- 
bezzlement could  not  reasonably  have  been  expected,  and  did 
not  naturally  flow  from  the  wrong  of  the  defendant. 

The  cause  of  the  loss  was  the  criminal  act  of  Brown,  con- 
ceived and  executed  after  the  defendant  had  ceased  to  have 
any  relation  to  the  money.  The  plaintiff's  right  of  action 
for  the  negUgence  was  complete  before  the  money  was  mis- 
appropriated by  Brown ;  and  if  suit  had  then  been  brought, 
the  damages  could  not  have  been  measured  by  the  amount 
of  money  sent  b}'  the  plaintiff.  The  most  that  can  be  said 
is,  that  by  the  negligence  of  the  company  an  opportunity 
was  afforded  Brown  to  commit  a  fraud  upon  the  plaintiff. 
This  does  not,  within  the  cases,  make  the  company  charge- 
able with  the  loss  resulting  from  the  conversion." 

This  decision  is  quite  modern,  by  one  of  the  ablest  courts 
in  the  country.  The  case  was  carefully  considered  and  many 
authorities  cited  and  reviewed.  It  may  be  considered  an  ex- 
treme case  and  cutting  very  close  to  the  line,  but  it  is  not 
necessary  to  resort  to  extreme  cases  of  that  kind.  In  every 
case  it  has  been  held  that  in  order  to  charge  the  company  the 
loss  must  be  the  direct  and  necessary  result  of  the  negli- 
gence; in  other  words,  the  negligence  must  be  the  direct 
cause  of  the  loss  sustained.  See  McOrew  v.  Stone^  53  Pa. 
St.  440 ;  Bank  of  Ireland  v.  Hvans,  5  H.  L.  Cas.  389 ;  Sull}/ 
V.  Duranty,  3  Hurl.  &  Colt.  279 ;  In  re  U,  S.  Ser.  Co.,  6  L.  R, 
Chy.  Ap.  Cas.  212;  Barker  v.  Perkerton,  2  L.  R.  Exch.  340. 

Applying  this  well  settled  rule  of  law  to  the  facts  of  this 
case,  and  it  at  once  becomes  apparent  that  the  value  of  the 
goods  could  not  be  recovered  from  the  company.  The  loss 
occurred  by  the  criminal  act  of  the  agent  before  the  message 
was  delivered  to  the  company. 
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The  cause  of  the  loss  was  not  the  negligence  of  the  com- 
pany, but  the  crime  of  Strauss, — a  matter  in  which  the  com- 
pany was  in  no  manner  concerned.  The  loss  had  already 
occurred  and  was  not  the  result  of  any  act  or  negligence  of 
appellant. 

If  the  law,  which  I  have  attempted,  above,  to  apply,  is  not 
conclusive  of  the  case,  there  is  another  important  factor  in- 
volved that  may  be  briefly  considered,  viz.,  the  negligence 
of  appellee.  The  original  loss  was  that  by  the  robbery  of 
Strauss. 

All  the  connection  of  the  telegraph  company  was  in  the 
transmission  of  messages  to  apprehend  him  and  recover  the 
property.  The  theory  of  plaintiff  below  and  the  court  was 
that  the  plaintiff  by  reason  of  its  negligence  prevented  the 
capture  and  recovery,  hence,  was  liable  for  the  loss,  not- 
withstanding the  delay  in  ascertaining  the  fact  of  the  robbery 
until  4  P.  H.  on  the  11th,  and  the  consequent  delay  in  send- 
ing telegrams  for  his  capture.  As  the  i*esult  of  those  sent 
out  between  that  hour  and  an  early  hour  the  next  morning, 
some  of  them  having  been  sent  from  Pueblo,  Strauss  was  ar- 
rested on  the  12th,  at  Norton,  Kansas,  with  the  goods  in  his 
possession,  and  two  telegrams  announcing  the  fact  were  sent 
to  appellee  at  Pueblo,  but  as  early  as  8.20  A.  M.  of  that  day 
he  had  left  for  Denver,  leaving  no  address  or  instructions  to 
enable  him  to  receive  any  messages  that  might  arrive  in  an- 
swer to  those  sent,  and  leaving  no  person  to  attend  to  the 
matter  in  his  absence.  He  could  not  be  found ;  the  city 
marshal  and  sheriff  refused  to  receive  them ;  they  were  ad- 
vertised by  the  company  as  undelivered  messages.  It  does 
not  appear  that  he  had  any  communication  with  the  Pueblo 
office  until  the  15th,  when  they  were  re-sent  to  him  at  Buena 
Vista.  The  sheriff  in  Kansas  in  the  meantime  had  retained 
the  piisoner  and  property  twenty-four  hours,  and,  failing  to 
receive  instructions,  had  discharged  him.  This  was  solely 
the  negligence  of  the  plaintiff.  No  effort  was  made  to  con- 
nect the  defendant  corporation  with  it.  The  liability  of  the 
defendant  being  predicated  only  upon  the  escape  of  Strauss 
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with  the  goods,  and  that  such  escape  was  dae  to  negligence 
in  regard  to  the  Chester  telegram,  we  are  at  a  loss  to  find  up- 
on what  theory  the  company  was  held  liable  for  the  value  of 
the  goods  after  the  arrest  had  been  made  and  goods  recover- 
ed, when  the  failure  was  solely  attributable  to  the  negligence 
and  oversight  of  the  plaintiff. 

It  is  unnecessary  to  say  that  in  this  class  of  cases,  as  well 
as  in  all  others  where  the  question  of  negligence  is  involved, 
the  contributory  negligence  of  the  plaintiff,  when  established, 
will  prevent  a  recovery,  although  in  this  case  the  decision, 
as  I  have  shown,  need  not  be  put  upon  the  ground  of  con- 
tributory negligence ;  yet,  if  no  other  questions  were  involved, 
under  the  facts  and  circumstances  of  this  case,  I  should  not 
hesitate  to  hold  that  the  negligence  of  the  plaintiff  was  such 
as  to  preclude  a  recovery. 

The  suit  is  maintainable  against  the  company  for  negli- 
gence  in  transmitting  and  deUvering  the  message,  but  the 
damage  cannot  embrace  the  value  of  the  goods  nor  the  ex- 
penses incident  to  and  for  the  purpose  of  arresting  Strauss 
and  recovering  the  goods,  but  must  be  confined  to  the  price 
paid  for  the  transmission  of  the  message,  and  any  incidental 
expense  consequent  upon  the  delay  up  to  the  time  the  plain- 
tiff arrived  at  home  and  learned  of  the  robbery,  consequently, 
can  only  be  nominal. 

The  judgment  will  be  reversed  and  cause  remanded. 

Iteversed. 
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Rawles  bt  al.,  Plaintiffs  in  Ebbob,  v.  The  People      '  ^*  ^^ 

EX  BEL.  COBNFOBTH,  DEFENDANTS  IN  EbBOB. 
1.   JUBIBDICTIOH — CotJHTY  COUBTS. 

A  county  court  has  jurisdiction  of  an  action  on  an  official  bond  when 
the  amount  claimed  does  not  exceed  $2,000,  notwithstanding  the 
penalty  of  the  bond  is  in  the  sum  of  $5,000. 

2.  Pbo  Bata  Distbibution. 

When  the  statute  providing  for  a  pro  rata  distribution  among  attach- 
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ing  creditors  was  in  force,  the  sheriff  was  under  no  obligation  to 

pay  out  the  proceeds  acquired  under  their  attachments  until  so 

ordered  by  the  court. 
8.  Amendments. 
A  complaint  may,  in  furtherance  of  justice  and  on  such  terms  as  may 

be  proper,  be  amended  by  adding  the  name  of  a  party  plaintiff. 

4.  Judgment — CoLLATEBAii  Attack. 

A  judgment  of  a  court  of  general  jurisdiction  cannot  be  attacked  in 
a  collateral  proceeding. 

5.  Pbactice. 

Where  the  judge  of  the  court  was  ex  officio  clerk,  there  was  no  occa- 
sion for  an  order  of  court  to  the  clerk  to  make  an  assessment  of 
the  several  amounts  each  attaching  creditor  was  entitled  to  out  of 
the  property  attached.  The  assessment  having  been  made  by  the 
judge  in  his  capacity  as  clerk  it  was  sufficient 

6.  Same. 

One  who  has  been  made  a  party  to  an  action  and  appeared  without 
objection  will  not  be  heard,  on  error,  to  object,  for  the  first  time, 
that  he  was  not  a  proper  party. 

Urrar  to  the  District  Court  of  Ouray  County. 
Messre.  Stobey  &  Stevens,  for  plaintifEs  in  error. 

Mr.  R.  D.  Thompson,  for  defendauts  in  error. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court 

In  January,  1885,Birk8  Comforth  instituted  his  action  in 
the  county  court  of  Ouray  county  upon  the  bond  of  Charles 
H.  Rawles,  then  sheriff  of  that  county.  The  bond  is  in  the 
statutory  form  and  is  set  out  in  the  complaint. 

It  is  alleged  that  on  the  22d  day  of  December,  1884, 
Cornforth  obtained  judgments  against  Stephen  Pollock  and 
others,  one  for  the  sum  of  J915,  the  other  for  the  sum  of 
$1,658 ;  that  executions  were  issued  upon  said  judgments 
and  placed  in  the  hands  of  Rawles  for  collection ;  that  at  the 
same  term  of  the  court  divers  other  executions  were  issued 
upon  certain  other  judgments  obtained  by  other  creditors 
against  the  same  parties ;  that  Rawles  collected  out  of  the 
property  of  Pollock  et  al.  for  the  use  of  all  the  attaching 
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and  judgment  creditors  the  sum  of  $1,868.16 ;  that  in  Decem- 
ber he  returned  the  execution  into  court;  and  thereafter  and 
in  the  month  of  January,  the  clerk  of  the  court  by  direction 
of  the  court  estimated  and  computed  the  amounts  due  to 
each  attaching  and  judgment  creditor  out  of  the  sum  so  real* 
ized ;  that  the  amount  due  Comforth  as  his  pro  rata  share 
was  $575.50 ;  that  Rawles  refused  and  neglected  to  pay  over 
this  amount,  although  frequently  requested  to  do  so.  De- 
mand for  judgment  in  the  sum  of  $575.50  with  interest  and 
costs. 

Answer  and  cross-complaint  filed  by  defendants,  Rawles, 
King  and  Nutter.  By  the  answer  the  judgments  rendered 
in  favor  of  Cornforth  are  attacked  as  being  fraudulent,  null 
and  void.  The  answer  denies  that  any  sum  of  money  is  due 
him  under  the  pro  rata  distribution ;  admits  that  the  clerk 
made  Xhepro  rata  distribution  but  denies  that  it  was  upon  an 
order  of  the  court,  and  alleges  that  they  had  no  notice  of  any 
application  for  such  an  order.  The  grounds  on  which  the 
judgments  are  attacked  are  extensively  set  out  in  the  second 
defense  and  cross-complaint,,  but  we  deem  it  unnecessary  to 
here  set  them  forth.  No  reply  was  filed  to  the  second  defense 
and  cross-complaint.  The  record  shows  that  certain  credit- 
ors appeared  by  leave  of  the  court  and  filed  a  petition  of 
intervention,  and  set  up  substantially  the  same  facts  in  their 
petition  as  are  alleged  in  the  second  defense  and  cross- 
complaint  of  the  defendants.  Judgment  was  entered  in  fa- 
vor of  plaintiffs  and  the  petition  of  intervention  dismissed. 
An  appeal  was  taken  to  the  district  court  of  Ouray  county. 

Thereafter  in  the  district  court  a  motion  was  filed  to  dis- 
miss the  action  on  the  ground  that  the  county  court  had  no 
jurisdiction  and  that  the  plaintiff  had  no  legal  capacity  to 
sue  in  the  action.  The  motion  was  sustained  as  to  the  sec- 
ond cause  and  plaintiff  was  permitted  to  amend  the  com- 
plaint by  interlining  the  words  *^  The  People  of  the  State  of 
Colorado  ex  rel.,"  before  the  name  *'  Birks  Cornforth."  The 
cause  was  referred  to  a  referee  to  take  testimony,  the  referee 
filed  his  report  recommending  judgment  for  the  plaintiff. 
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Motion  to  set  aside  the  findings  of  the  referee  and  the  con- 
clusion of  law  was  then  interposed  and  overruled,  and  judg- 
ement entered  for  the  sum  of  $823. 

It  appears  that  Charles  H.  Rawles,  during  the  progress  of 
this  cause,  died,  and  his  wife,  Harriet  A.  Rawles,  as  execu- 
trix, was  substituted  as  one  of  the  defendants. 

The  principal  contentions  of  plaintiffs  in  error  are  that  the 
action  being  upon  a  bond,  the  penalty  of  which  was  $5,000, 
the  county  court  had  no  jurisdiction,  and  that  the  district 
court  therefore  could  not  acquire  jurisdiction  on  appeal; 
that  the  couil:  erred  in  permitting  plain  tifiBs  to  amend  the 
complaint  by  inserting  the  words  ^^  The  People  of  the  State 
of  Colorado  ex  rel.;"  and  that  the  court  erred  in  ordering 
the  substitution  of  Harriet  A.  Rawles,  executrix,  as  defend- 
ant, in  place  of  Charles  H.  Rawles,  deceased,  and  in  enter- 
ing judgment  against  the  executrix  and  the  surviving  de- 
fen(knts. 

As  to  the  proposition  that  the  action  being  upon  a  bond, 
the  penalty  of  which  was  $5,000,  the  county  court  had  no 
jurisdiction,  we  are  satisfied  thiit  the  contention  is  without 
merit.  The  amount  of  damages  claimed  is  for  a  sum  which 
is  clearly  within  the  juiisdiction  of  the  county  court. 

The  rule  seems  to  be  that  the  criterion  of  the  jurisdiction 
is  not  the  nominal  amount  of  the  penalty,  or  the  judgment 
rendered  for  it,  but  the  damages  prayed  for  and  the  actual 
judgment  for  which  execution  will  be  issued.  Stone  v.  Mur- 
phy^ 2  Iowa,  85 ;  Murfree  on  Official  Bonds,  par.  479,  480 ; 
Utate  V,  Luckey  et  al.^  51  Miss.  528 ;  Bloomer  v.  Laine,  10 
Wend.  525. 

The  amount  of  damages  prayed  for  in  this  case  and  for 
which  judgment  was  rendered  brings  it  within  the  rule  above 
laid  down,  and  the  fact  of  the  suit  being  brought  in  the  name 
of  The  People  upon  the  relation  of  the  party  who  is  alleged 
to  have  been  injured  by  the  wrongful  acts  of  the  sheriff,  does 
not  prevent  the  application  of  the  rule. 

It  is  insisted  that  the  complaint  shows  that  the  judgments 
were  rendered  at  the  September  term  of  the  court,  and  that 
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the  executions  were  returned  at  the  November  term ;  that 
the  order  of  distribution  under  the  statute  was  made  at  the 
subsequent  January  term ;  and  inasmuch  as  the  complaint 
does  not  show  that  the  money  was  still  in  the  hands  of  the 
sheriff  at  the  time  of  the  prorating  and  order  of  distribu- 
tion, the  plaintiff  was  not  entitled  to  judgment.  In  other 
words  it  is  urged  that,  to  be  of  any  force  and  effect,  the  pro- 
rating and  order  of  distribution  must  be  made  at  the  term  of 
the  court  at  which  the  judgments  were  entered  or  at  which 
the  executions  were  returned. 

Under  the  provisions  of  the  statute  in  existence  at  that 
time,  five  terms  of  the  county  court  annually  were  provided 
for,  and  it  occurs  to  us  that  this  of  itself  argues  strongly 
against  the  contention  of  the  defendants.  Besides,  the  exe- 
cutions were  not  returnable  until  ninety  days  from  date,  and 
this  would  render  it  utterly  impossible  for  the  court  to  ob- 
serve the  rule  contended  for  by  counsel.  A  writ  issued  at 
the  September  term,  not  returnable  for  ninety  days«  could 
not  receive  the  consideration  of  the  court  until  the  January 
term,  unless  such  execution  was  returned  by  the  sheriff  by 
consent  of  all  the  parties.  We  are  clearly  of  the  opinion 
that  the  statute  contemplated  that  attaching  and  judgment 
creditors  at  the  same  term  of  court  should  have  a  pro  rata 
distribution  of  the  property  attached  or  levied  upon  by  vir- 
tue of  writs  issued  at  that  term,  and  that  it  made  it  the  duty 
of  the  sheriff  to  retain  within  his  control  the  fund  of  the 
debtor  until  the  action  of  the  court  was  had  with  reference 
to  the  distribution  of  the  fund  so  held  by  him  among  the 
creditors  in  whose  interests  the  wiits  had  issued.  Any  other 
rule  would  peimit  the  sheriff  to  satisfy  executions  first  placed 
in  his  hands,  although  other  executions  may  have  issued  from 
the  same  court  upon  judgments  obtained  at  the  same  term. 
The  sheriff  was  under  no  obligation,  while  this  statute  pro- 
viding for  pro  rata  distributions  was  in  force,  nor  could  he 
have  been  compelled  to  pay  out  any  portion  of  the  proceeds 
acquired  by  vii*tue  of  such  writs  until  so  directed  by  the 
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court.  He  was  absolutely  safe  in  awaiting  such  action  and 
could  have  protected  himself  against  any  liability. 

In  Claflin  et  al.  v.  Doggett  et  al.^  8  Colo.  418,  it  was  held 
that,  where  two  attaching  creditors  are,  under  the  statute, 
entitled  to  share  pro  rata^  the  fact  that  the  property  attach- 
ed is  sold  under  execution  issued  in  one  case  only,  does  not 
affect  the  right  of  the  creditor  not  ordering  the  execution. 
The  effect  of  the  sale  is  merely  to  transfer  the  attachment 
lien  from  the  property  to  the  fund.  See  Daniels  et  aL  v. 
Lem%  et  oZ.,  7  Colo.  430. 

It  is  next  insisted  that  the  court  erred  in  allowing  plaintiff 
to  amend  the  complaint  by  substituting  the  words,  ^^  The 
People  of  the  State  of  Colorado  for  the  use  of  Birks  Corn- 
forth  "  in  place  of  '^  Birks  Cornforth."  By  the  code  it  is 
provided  that  the  court  may,  on  motion,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any 
pleading  or  proceeding  by  adding  or  striking  out  the  name 
of  any  party ;  or  by  correcting  a  mistake  in  the  name  of  a 
party ;  or  a  mistake  in  any  other  respect.  ♦  ♦  ♦  Section  75, 
p.  116,  Session  Laws,  1887.  We  deem  this  provision  of 
the  code  ample  warrant  for  the  court  to  allow  the  amend- 
ment. 

As  to  the  question  of  fraud,  the  validity  of  the  judgment, 
or  irregularities  in  rendering  the  same,  we  have  to  say  that 
they  ai*e  not  susceptible  of  being  attacked  in  a  collateral  pro- 
ceeding of  this  kind. 

In  the  case  of  Hughes  v.  Cummings^  7  Colo.  208,  the  su- 
preme court  have  most  emphatically  declared  that  a  judg- 
ment of  a  court  of  general  jurisdiction  cannot  be  attacked 
except  in  a  direct  proceeding.  And,  by  reference  to  tliis  case 
in  the  same  volume,  page  138,  it  will  be  seen  that  the  judg- 
ment there  sought  to  be  attacked  was  one  rendered  in  the 
county  court. 

It  is  further  insisted  that  there  was  no  order  of  the  court 
directing  the  clerk  to  make  an  estimate  of  the  several  amounts 
due  the  attaching  or  judgment  creditors,  and  that  no  notice 
was  given  that  such  an  assessment  was  to  be  made. 
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The  statute  provides  that  *  *  *  the  court  shall  direct  the 
clerk  to  make  an  assessment  of  the  several  amounts  each  at- 
taching or  judgment  creditor  will  be  entitled  to  out  of  the 
property  of  the  defendant  attached.  *  *  * 

In  this  connection  we  must  keep  in  mind  the  fact  that  these 
judgments  were  rendered  in  the  county  court,  and  that  by 
virtue  of  the  statute  the  judge  of  the  county  court  is  ex  officio 
clerk  thereof,  and  that  he  made  the  assessment  of  the  several 
amounts  due,  and  determined  the  sum  payable  to  Comforth 
out  of  the  amount  of  money  in  the  hands  of  the  sheriff. 

We  think  this  objection  is  answered  by  the  conclusion  of 
the  supreme  court  in  the  case  of  Loveland  v.  Sears^  1  Colo. 
434^  wherein  an  objection  was  made  that  the  probate  judge 
did  not  refer  a  note  to  the  clerk  to  make  assessment  of  dam- 
ages as  provided  by  the  statute.  The  court  said :  ^^  If  it  were 
necessary  to  refer  it  to  the  clerk,  in  this  case,  it  would  be 
handing  the  note  by  Jacob  Downing,  judge,  to  Jacob  Down- 
ing, clerk,  a  cei'emon}'  not  calculated  to  especially  advance 
the  spirit  of  justice."  So  also  it  can  be  said  here  that  the 
judge,  in  making  an  order  directing  the  clerk  to  make  an  es- 
timate, would  be  simply  directing  himself  to  do  the  identical 
thing  that  the  statute  determined  should  be  done  by  the  clerk 
and  the  court.  As  judge  he  was  fully  aware  of  the  existence 
of  the  judgments,  and  of  their  validity,  then  appearing  upon 
the  records  of  his  court,  and  proceeded  as  clerk  to  make  the 
estimate  as  provided  by  the  statute.  Besides,  in  opposition 
to  this  contention,  we  can  say  that  the  spirit  and  letter  of  the 
statute  was  fulfilled  in  this,  that  the  court  as  well  as  the  clerk 
acted  officially  in  determining  the  amount  due  to  each  attach- 
ing  and  judgment  creditor. 

It  is  next  insisted  that  Harriet  A.  Rawles  was  not  a  proper 
party  to  the  proceedings  as  the  executrix  of  Charles  H. 
Rawles.  It  is  evident  from  the  record  that  the  death  of 
Rawles  was  suggested  to  the  court.  She  appeared  at  various 
stages  of  the  proceedings  without  objection  to  her  being  made 
a  paity,  and  even  if  no  summons  had  been  issued  or  no  notice 
served  upon  her,  the  appearance  made  by  her  attome3rs  with- 
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out  objection,  or  without  limitation,  precludes  them  from 
raising  the  question  for  the  first  time  in  this  court. 

This  concludes  all  the  points  we  think  it  necessary  for  us 
to  determine.  We  have  searched  in  vain  for  an  error  that 
would  warrant  a  reversal  of  the  judgment. 

The  judgment  must  be  affirmed. 

Affirmed* 
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The  Boabd  op  County  Commissioners  of  Park  County, 
Plaintiff  in  Error,  v.  Locke,  Defendant  in  Error. 

1.  PBAcncB  OK  Appbal. 

The  objection  to  a  complidnt  that  it  is  ambiguous  and  uncertain  cannot 
be  raised  for  the  first  time  on  appeal. 

2.  LiABiLrrr  of  County— Wateb  Commibsiohss'b  Compbnbatiok. 
Under  sec.  2  of  an  act  approved  March  25,  1889,  (^ess.  Laws,  1889, 

p.  470,)  each  county  into  which  a  water  district  extends  is  liable 
for  an  equal  amount  of  the  compensation  of  the  water  commissioner. 

3.   PBAOnCB — CUMULATIVB  ReMBBY. 

One  whose  claim  against  a  county  has  been  presented  to  and  disallowed 
by  the  board  of  county  commissioners,  may,  .under  the  statute 
(Gen.  Stats.,  sees.  546  and  547),  either  appeal  to  the  district  court  or 
bring  his  action  at  law  or  in  equity.  His  right  to  bring  an  action 
is  not  excluded  by  his  statutory  right  of  appeal  from  the  decision 
of  the  board. 

Error  to  the  County  Court  of  Fremont  County, 
Messrs.  Bailey  &  Wilkin,  for  plaintiff  in  error. 
Messi-s.  Macon  &  Locke,  for  defendant  in  error. 
BissELL,  J.,  delivered  the  opinion  of  the  court. 


During  the  year  1889  James  T.  Locke,  the  defendant  in 
error,  performed  the  duties  of  water  commissioner  for  Water 
district  No.  12,  which  comprised  parts  of  the  counties  of 
Park,  El  Paso,  Custer  and  Fremont.    Subsequently,  he  pre- 
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seated  a  claim  to  the  board  of  county  commissioners  of  Park 
county  for  $97.50,  being  one  fourth  of  the  total  sum  which 
he  was  entitled  to  charge  for  the  performance  of  his  duties. 
The  board  disallowed  it.  Locke  brought  this  action  against 
the  county,  and  recoverad  a  judgment  for  the  amount  claimed. 
The  performance  of  the  work  was  not  disputed.  The  county 
relied  wholly  upon  two  defenses  set  up  in  their  answer. 
These  were  adjudged  insufficient  on  demurrer.  What  they 
were  will  be  fully  disclosed  in  the  discussion  of  the  erroi^ 
assigned. 

The  first  contention  is  that  the  complaint  does  not  state 
facts  which  constitute  a  cause  of  action.  It  would  not  sub- 
serve a  useful  purpose  to  set  it  out  in  extenso  and  demonstrate 
by  a  particular  reference  to  its  allegations  its  sufficiency  to 
support  the  judgment  rendered.  It  is  very  inartificially 
drawn,  and  lacks  allegations  which  ought  to  have  been  in- 
serted to  make  it  a  perfect  statement  of  the  plaintiffs  cause 
of  action.  It  was  probably  vulnerable  to  a  demurrer  under 
the  last  clause  of  section  50  of  the  Code.  It  was  ambiguous 
and  uncertain.  Had  it  been  attacked  in  this  manner  or  by 
a  motion  to  make  it  more  definite  and  certain,  the  plaintiff 
would  have  been  forced  to  amend  or  he  could  not  have  gone 
safely  to  trial.  But  there  is  enough  to  uphold  the  judgment. 
To  make  such  an  objection  available  in  an  appellate  tribunal 
after  a  trial  and  judgment,  there  must  be  a  substantially  com- 
plete failure  to  state  the  facts  which  make  up  the  plaintiff's 
cause  of  action.  This  case  does  not  come  within  the  rule. 
A  cause  is  stated,  inartistically  without  doubt,  but  substan* 
tially,  and  sufficiently,  when  aided  by  a  verdict,  to  dispose  of 
this  objection. 

The  county  set  up  that  the  services  rendered  were  per- 
formed about  the  sources  of  the  water  supply  and  outside  of 
the  limits  of  Park  county.  It  was  then  insisted  that  since 
the  act  provided  that  each  county  should  pay  its  pro  rata 
share  of  the  wages,  the  recovery  must  be  limited  to  the  sum 
which  the  proof  showed  was  the  value  of  what  was  done 
within  the  boundaries  of  Park  county.    The  whole  trouble 
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arose  from  the  change  in  the  phraseology  of  the  statute  hj 
the  amendments  to  the  act  of  1885  in  the  Session  Laws  of 
1889,  page  470.  Prior  to  the  amendatory  act  of  1889,  no 
question  could  have  arisen  as  to  the  obligation  of  Park 
county  to  pay  the  one  fourth  of  whatever  the  commissioner 
was  entitled  to  charge,  because  by  the  terms  of  that  act  each 
county  was  bound  to  allow  to  the  commissioner  an  equal 
part  of  his  compensation.  The  act  of  1889  provided  that 
each  board  of  county  commissioners  should  pay  the  water 
commissioner  its  pro  rata  share  of  his  wages.  It  is  insisted 
that  this  change  in  the  phraseology  has  furnished  a  different 
basis  upon  which  the  compensation  must  be  computed  with 
reference  to  the  liabilities  of  the  counties.  No  such  neces- 
sary result  follows  from  this  change.  The  amendment  re- 
lated particularly  to  the  time  which  the  water  commissioners 
were  entitled  to  devote  to  their  labors,  and  the  compensation 
which  they  might  receive.  The  amendatory  act  likewise 
largely  concerned  the  power  of  the  commissioner  to  appoint 
assistants,  the  regulation  of  their  wages,  and  imposed  upon 
the  water  commissioner  the  duty  of  devoting  his  entire  time 
to  the  performance  of  the  functions  of  his  ofiBce.  Since  the 
act  principally  and  largely  concerned  other  matters  than  the 
simple  distribution  of  the  liability  of  the  different  counties 
to  pay  for  what  was  done,  it  violates  no  rule  of  statutory 
construction  to  hold  that  there  was  no  manifest  intention  on 
the  part  of  the  legislature  to  alter  the  method  of  ascertaining 
the  extent  of  this  obligation.  The  inconvenience  and  uncer- 
tainty attending  any  other  mode  of  computation  than  the 
simple  division  of  the  sum  total  which  the  commissioner  re- 
ceives by  the  number  of  counties  comprising  his  water  dis- 
trict, and  the  failure  of  the  legislature  to  provide  any  other 
scheme,  in  terms  or  by  necessary  implication,  leads  to  the 
conclusion  that  the  responsibility  of  the  counties  was  entirely 
unaltered  by  the  amendment. 

The  only  other  proposition  seriously  argued  by  counsel,  and 
the  one  concerning  which  there  might  under  some  circum- 
stances be  grave  differences  of  opinion,  relates  to  the  right 
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of  the  officer  to  bring  an  action  directly  against  the  county 
after  his  claim  has  been  disallowed  by  the  board  of  county 
commissioners.  On  this  proposition  there  is  in  the  cases 
considerable  contrariety  of  adjudication.  The  differences, 
however,  mainly  arise  from  the  phraseology  of  the  statutes 
regulating  these  matters.  On  the  general  question  there 
seems  to  be  but  little  disagreement.  It  is  almost  universally 
conceded  that  courts  of  justice  are  the  proper  tribunals  for 
the  final  adjudication  of  controversies,  whether  between  cit- 
izens, or  between  citizens  and  corporate  bodies.  The  inten- 
tion must  be  evident  to  deprive  the  citizen  of  his  ordinary 
right  to  resort  to  the  courts.  Wherever  there  is  anything  in 
the  statutes  which  justifies  a  different  conclusion,  the  courts 
of  this  state  have  never  hesitated  to  hold  that  a  remedy  is 
not  exclusive  if  it  divests  the  citizen  of  his  right  to  bring 
hb  action  in  the  usual  manner.  Park  County  v,  Jefferson 
County^  12  Colo.  585 ;  School  District  No.  8  v.  Hide^  15  Colo. 
867. 

It  is  provided  by  section  547  of  the  General  Statutes  of 
1888  that,  whenever  any  claim  shall  be  disallowed  by  the 
board  of  county  commissioners,  the  person  aggrieved  may 
appeal  from  the  decision  of  the  board  to  the  district  court  of 
the  county  by  taking  the  steps  designated  by  that  statute. 
It  is  claimed  that  this  section  provides  an  exclusive  remedy, 
and  in  the  interests  of  that  governmental  body  deprives  a 
party  of  any  right  to  maintain  an  action  on  the  claim  thus  in 
a  manner  adjudicated.  The  force  of  the  argument  in  favor 
of  this  proposition  is  very  largely  destroyed  by  the  amenda- 
tor}^  act  of  1887,  page  240.  Section  546  of  the  General  Stat- 
utes of  1888  was  entirely  superseded  by  a  veiy  voluminous 
section  covering  many  matters  not  included  in  the  original 
section  thus  numbered  in  the  chapter.  It  commences :  ^'  All 
claims  and  demands  held  by  any  person  against  a  county 
shall  be  presented  for  audit  and  allowance  to  the  board  of. 
county  commissioners  of  the  proper  county  in  due  form  of 
law  before  an  action  in  any  court  shall  be  maintainable  there- 
on. •  •  *  "    This  section  is  immediately  followed  by  sec- 
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tion  547  which  provides  for  the  right  of  appeal  to  the  district 
court  of  the  county.  When  the  two  sections  are  thus  read 
together  it  is  manifest  that  there  would  be  no  significance  to 
the  limitation  contained  in  section  546,  if  the  construction 
contended  for  was  given  to  the  language  of  the  one  fol- 
lowing. Under  the  general  scheme  provided  for  the  county 
government  and  for  the  management  of  its  affairs,  the  boards 
of  county  commissioners  are  clothed  with  authority  to  settle 
and  adjust  all  claims,  and  to  pay  by  warrant  such  as  may  be 
allowed.  Those  which  may  be  disallowed  are  necessarily 
subject  to^  litigation  of  some  sort  as  between  the  parties. 
Obviously  it  would  rarely  happen  that  a  right  of  action 
would  exist  in  favor  of  a  creditor  prior  to  the  presentation 
of  his  account  to  the  county  officers  for  allowance  and  settle- 
ment. If  it  had  been  the  intention  of  the  legislature  by  the 
language  of  section  547  to  exclude  any  remedy  to  the  claim- 
ant other  than  the  right  of  appeal,  and  the  amendatory  act 
of  1887  had  reference  only  to  that  very  small  class  of  cases 
where  a  right  of  action  would  exist  prior  to  the  presentation 
of  the  account  to  the  county  officials,  the  legislature  would 
doubtless  have  broadly  provided  that  all  claims  against  a 
county  must  be  presented  to  the  board  of  county  commis- 
sioners for  allowance  and  settlement,  and  that  no  action  at 
law  with  respect  to  any  such  matters  should  ever  be  brought 
against  the  county.  Such  would  be  the  inevitable  result  of 
a  construction  holding  that  the  right  of  appeal  was  the  only 
remedy  open  to  one  whose  account  or  claim  against  a  county 
had  been  disallowed.  There  is  such  evident  inconsistency  in 
the  phraseology  of  the  two  sections,  if  the  word  *^  may"  is 
held  to  mean  '*  must,"  that  we  are  not  justified  in  holding 
the  remedy  by  appeal  to  be  exclusive.  It  is  rather  a  concur- 
rent remedy,  and  the  party  aggrieved  has  a  right  to  pursue 
it,  or  in  a  proper  case  to  bring  his  action  at  law  or  in  equity, 
as  he  may  be  advised. 

The  record  discloses  no  errors  necessitating  a  reversal  of 
the  judgment  in  this  case,  and  it  will  accordingly  be  affirmed. 

Affirmed. 
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Thomas,  Plaintiff  in  Erbob,  y.  The  People  of  the 
State  of  Colobado,  Defendants  in  Ebbob. 

Cbiminal  Nboligbiyos. 

Criminal  responsibflity  will  attach  for  the  grossly  negligent  performance 
of  a  lawful  act,  but  the  neglected  duty  must  be  a  plain  one  concern- 
ing which  there  is  a  general  consensus  of  opinion,  and  tlie  party 
charged  must  have  been  under  some  contractual  or  legal  obligation 
to  perform  that  which  he  omitted  to  do,  and  the  omission  to  per- 
form it  must  have  been  so  grossly  negligent  that  the  law  will  im- 
pute criminal  intent. 

Error  to  the  Criminal  Court  of  Arapahoe  County. 

Mr.  T.  M.  Pattebson,  for  plaintiff  in  error. 

Mr.  J.  H.  Mattpot,  attorney  general,  for  defendants  in 
error. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

I 

D.  G.  Thomas  was  jointly  indicted  with  Fay  and  O'Hara 
for  the  killing  of  four  men  in  December,  1888. 

It  is  now  quite  universally  conceded  that  there  may  be  a 
criminal  responsibility  for  the  grossly  negligent  performance 
of  a  lawful  act.  Law  writers  and  jurists  agree  as  to  what 
must  be  disclosed  by  the  proof  in  order  to  hold  an  individual 
criminally  liable  for  the  death  of  another,  when  aside  from 
considerations  of  negligence  the  act  would  otherwise  be  law- 
ful. When  the  defendant  is  accused  because  of  his  neglect 
to  do  a  particular  thing  the  duty  must  be  a  plain  one,  re- 
quiring no  discussion  to  establish  its  obligatory  force,  and 
concerning  it  there  must  be  a  general  consensus  of  opinion. 
It  is  likewise  essential  that  the  party  charged  must  be  obli- 
gated to  do  what  he  omitted  to  perform  by  the  terms  of  some 
contract  by  which  he  is  bound,  or  the  law  must  have  cast  on 
him  the  obligation  of  performance.  United  State$  v,  Knowles^ 
Vol.  II— 38 
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4  Sawyer,  517 ;  Reg.  v.  Rughe9^  7  Cox's  Criminal  Law  Cases, 
801 ;  Rex  v.  Cheen,  7  Carr.  &  P.  165  (82  Eng.  Common 
Law,  548,  649) ;  2  Wharton  Criminal  Law,  §  1002 ;  Cooley 
on  Torts,  p.  84. 

Manifestly  the  proper  resolution  of  the  present  inquiry 
mainly  depends  on  an  accurate  ascertainment  of  what  Thomas 
was  bound  to  do,  the  extent  of  that  obligation  and  what  neg^ 
ligence,  if  any,  was  exhibited  in  his  acts. 

In  December,  1888,  The  Denver  Gas  Company,  a  corpo- 
ration operating  in  the  city  of  Denver,  was  engaged  in  re- 
laying its  pipes  along  15th  street.  Before  this  company 
commenced  its  work,  the  Denver  Tramway  Company,  which 
was  also  a  corporation  operating  in  the  city  of  Denver,  had 
constructed  a  line  of  cable  railway  along  that  street.  This 
cable  road  had  been  built  in  the  ordinary  way.  The  slot 
line  through  which  the  grip  runs,  and  the  surface  rails  along 
which  the  wheels  move,  rested  on  iron  yokes  bedded  in  ce- 
ment, with  the  usual  sewer  pipes  and  drip  boxes  connected. 
Above  the  cement  bed  in  which  the  yokes  rested,  and  which 
was  the  basis  of  the  structure,  the  course  of  the  road  had 
been  filled  with  earth  to  the  surface,  and  it  was  paved  be- 
tween the  rails.  This  structure  covered  the  gas  main  as  it 
was  laid  beneath  the  surface  for  a  portion  of  its  general  cir- 
cumference. The  gas  main  was  from  one  to  two  feet  below 
the  bott6m  of  the  cement  bed.  To  overcome  the  difficulties 
readily  apparent  from  this  situation,  the  Gas  Company  com- 
menced to  move  the  pipe  and  to  place  it  outside  of  the  line 
of  the  railway,  presumably  for  the  purpose  of  safety  and 
convenient  repair.  It  is  not  apparent  from  the  testimony 
whether  the  plan  adopted  for  the  change  was  determined  on 
by  the  governing  board  of  the  corporation,  or  whether  it  was 
left  entirely  to  the  superintendent  and  managing  engineer 
Fay,  who  was  a  codefendant.  Whichever  is  true,  this  fact 
remains :  that  the  execution  of  the  plan  and  the  mode  of 
doing  the  work  was  left  to  his  sole  determination,  and  was 
executed  directly  under  his  orders.  Thomas  had  nothing 
whatsoever  to  do  in  any  of  these  particulars.    The  removal 
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of  the  pipes  was  accomplished  substantiallj  in  this  wise  : — A 
long  trench  some  two  and  one  half  feet  wide  was  dug  along 
the  line  of  the  railway,  and  outside  of  a  perpendicular  pro- 
duced by  a  line  running  at  right  angles  with  the  surface  of 
the  tracks  to  the  required  depth.  The  work  had  been  done 
for  quite  a  long  distance  on  15th  street  without  misadventure 
or  mishap.  At  the  time  of  the  act,  which  is  charged  to  have 
been  a  felonious  killing,  a  trench  of  this  description  had  been 
run  between  Tremont  street  and  Court  place  on  15th  street 
for  a  distance  of  probably  150  feet.  As  is  usual  in  such 
cases,  the  work  was  done  by  a  large  gang  of  men  distributed 
along  the  line  who  worked  in  sections  of  from  eight  to  ten 
feet,  as  they  might  happen  to  lay  out  their  own  work ;  each 
man  taking  about  the  same  amount.  The  trench  was  not  of 
uniform  depth.  It  was  quite  superficial  at  one  end,  and  at 
the  other  it  varied  from  four  to  five  and  one  half  feet.  The 
cars  were  running  while  the  trench  was  being  dug.  It  was 
an  uniform  practice,  however,  for  the  men  to  leave  the  trench 
whenever  a  car  was  passing. 

We  now  come  to  the  point  concerning  which  there  are 
more  serious  differences  in  the  testimony  than  concerning 
any  other  one  proposition  of  fact  in  the  case,  and  that  is,  as 
to  the  extent,  if  at  all,  to  which  the  digging  had  been  carried 
underneath  the  cement  bed  of  the  railway,  in  the  direction 
of  the  location  of  the  gas  main,  and  towards  the  center  of 
gravity  of  the  superstructure.  We  conclude  from  the  testi- 
mony that  very  little  digging  had  been  done  in  that  direc- 
tion. The  pipe  was  exposed  in  a  few  places  along  the  trench 
as  a  result  of  the  explorations  which  were  made  by  the  men 
to  find  out  just  exactly  where  the  gas  main  was.  The  main, 
however,  was  not  exposed  for  any  considerable  portion  of  its 
surface,  nor  for  any  considerable  distance  along  the  line.  It 
was  only  for  short  distances  and  for  small  spaces  that  these 
prospecting  holes  had  been  run  by  the  workmen.  It  is  evi- 
dent to  our  minds,  as  it  was  to  the  minds  of  the  engineers 
who  testified,  that  there  was  no  such  amount  of  digging  un* 
derneath  the  superstructure  of  the  railway  as  would  be  liable, 
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in  the  judgment  of  any  pradent  man,  to  jeopardize  the  safety 
of  that  structure.  While  this  conclusion  is  fully  sustained 
by  the  testimony  of  the  witnesses  both  for  the  people  and  for 
the  defendant,  none  of  whom  dispute  it,  it  was  and  is  prob- 
ably an  erroneous  deduction,  since  this  happened:  After 
the  passage  of  the  last  car  preceding  the  accident,  the  entire 
railway  structure,  from  the  cement  bed  to  the  surface,  ca- 
reened from  its  location  to  the  further  bank  of  the  trench, 
and  at  the  point  of  the  greatest  bend  caught  and  killed  four 
men. 

This  statement  of  facts  plainly  suggests  the  accuracy  of 
the  antecedent  suggestion  as  to  the  question  to  be  resolved. 
To  fasten  any  criminal  responsibility  upon  Thomas  it  is  in- 
dispensable to  demonstrate  that  he  omitted  to  do  something 
which  he  ought  to  have  done,  or  that  he  did  that  which  he 
should  not  have  committed,  in  such  a  grossly  negligent  way 
that  the  law  would  impute  to  him  the  criminal  intent,  which 
is  the  essential  ingredient  of  all  crime.  This  cannot  be  done. 
Taking  the  two  elements  in  the  inverse  order,  Thomas  did 
no  act  which  resulted  in  the  killing.  It  was  not  shown  either 
that  he  was  negligent  in  the  direction  of  the  construction  of 
the  ditch,  nor  that  anything  which  he  did  with  reference  to 
that  construction  was  negligently  done,  and  that  from  such 
negligence  the  accident  resulted.  In  the  first  place  it  was 
not  in  evidence  that  he  was  directed  to  do  what,  if  done, 
would  have  protected  the  workmen,  and  that  he  failed  to  do 
it,  or  did  it  in  a  negligent  fashion.  In  this  connection  it  may 
be  broadly  stated  that  Thomas  was  intrusted  with  the  de- 
termination of  nothing  which  concerned  the  construction  of 
the  ditch.  The  plan  was  devised,  its  mode  of  execution 
determined  on,  its  location  fixed,  its  depth  and  method  of 
construction  settled,  by  the  engineer  and  managing  superin- 
tendent. Fay.  With  none  of  these  things  did  Thomas  have 
aught  to  do ;  he  was  simply  a  gang  boss  intrusted  with  the 
naked  execution  of  his  principal's  orders  and  without  any 
discretion  with  reference  to  any  of  the  particulars  of  that 
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execution.  It  is  clear  then  that  Thomas  cannot  be  held  be- 
cause of  any  performance,  negligent  or  otherwise. 

It  only  remains  to  determine  whether  Thomas  omitted  to 
do  anything  which  he  ought  to  have  done,  and  for  which 
omission  he  can  be  charged  with  the  gross  negligence  essen- 
tial to  the  commission  of  the  crime.  The  evidence  discloses 
nothing.  It  was  not  in  evidence  that  he  had  received  ordei-s 
from  Fay  to  do  what  might,  if  executed,  have  probably  con- 
tributed to  the  safety  of  the  workmen,  nor  did  it  appear  that 
the  adoption  of  any  other  plan  for  the  removal  of  the  pipes, 
or  the  construction  of  the  ditch,  would  have  tended  to  the 
probable  greater  safety  of  the  employees.  Of  course  it  is  ev- 
ident that  if  the  ditch  had  been  dug  in  shorter  sections,  and 
had  been  braced  at  short  and  repeated  intervals,  the  lament- 
able result  would  not  have  happened.  But  it  was  not  shown 
that  orders  to  do  any  of  these  things  were  given  to  Thomas, 
that  he  failed  to  execute  them  or  executed  them  negligently, 
nor  was  it  shown  that  there  was  left  to  him  any  such  discre- 
tion as  would  have  warranted  that  method  of  performance  on 
his  part*  In  other  words,  it  may  be  well  said  that  according 
to  the  testimony  Thomas  did  what  he  was  told  to  do  and  that 
only ;  that  he  executed  his  orders  with  fidelity  to  his  em- 
ployee, and  without  any  such  negligence  on  his  part  as  raises 
the  necessary  presumption  of  a  criminal  intent. 

Upon  either  of  the  propositions  suggested,  it  is  evident  that 
this  conviction  cannot  stand.  The  relations  which  Thomas 
bore  to  the  work  were  such  as  to  necessarily  preclude  any 
possibility  of  criminal  responsibility,  unless  evidence  be  pro- 
duced which  shall  demonstrate  that  he  received  orders  which 
he  failed  to  execute,  or  executed  with  such  gross  negligence 
as  to  cast  on  him  a  liability  for  the  death  of  the  unfortunate 
men  who  were  killed. 

Numerous  other  errors  are  assigned  and  argued  by  counsel 
for  the  plaintiff  in  error,  some  of  which  would  of  necessity 
compel  a  reversal  of  this  judgment  of  conviction.  Those 
which  are  at  all  important  rest  upon  erroneous  instructions 
as  to  the  law  given  by  the  court.    It  would  be  useless  to 
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prolong  this  opinion  for  the  purposes  of  discussing  the  as- 
signments of  error  based  on  them.  They  consist  mostly  of 
inaccuracies  in  phraseology  and  the  statements  of  rules  which 
are  inapplicable  to  trials  of  this  description,  and  are  not  likely 
to  be  followed  or  overlooked  should  any  further  action  be 
taken  in  the  case. 

Since  the  judgment  of  conviction  is  unsupported  by  the 
testimony  and  by  the  law,  the  judgment  must  be  reversed. 

Reversed. 

Reed,  J.,  not  sitting. 


sJc  ip  Reddin,  Appellant,  v.  Dunn,  Appellee. 

1.  Fbaijd. 

A  coDveyance  obtained  fraudulently  and  deeds  executed  by  the  con- 
spirators in  furtherance  of  the  fraud  will  be  canceled  at  the  suit 
of  the  party  defrauded,  and  this  result  will  not  be  prevented  by  a 
voluntary  conveyance  by  the  conspirators  to  one  who  had  no  actual 
knowledge  of  the  fraud. 

2.  CoNSTBUcnvE  Notice. 

A  knowledge  of  facts  sufficient  to  put  a  prudent  person  upon  inquiry, 
is  constructive  notice  of  all  facts  which  might  have  been  ascertained 
by  such  inquiry  or  investigation. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

On  the  1st  of  January,  1889,  Sarah  Dunn  (appellee)  was 
the  owner  of  a  tract  of  land  adjoining  the  town  of  Tuma, 
Washington  county,  a  part  of  which  had  been  subdivided 
into  lots,  some  of  which  had  been  sold.  It  appeai-s  that  she 
was  addicted  to  drinking,  becoming  intoxicated  at  times, 
whenever  a  favorable  opportunity  offered.  Knowing  this 
fact,  one  James  W.  Brown,  who  kept  a  house  of  ill  fame,  on 
the  evening  of  January  8,  1889,  at  7  or  8  o'clock,  with  a 
woman  claiming  to  be  his  wife,  visited  Mrs.  Dunn,  the  Brown 
woman  carrying  with  her  a  bottle  of  whisky  and  a  box  of 
cigars.    The  three,  at  least  ostensibly,  started  in  to  have  a 
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good  time,  and  destroy  the  contents  of  the  bottle;  Mrs. 
Dunn,  with  an  appetite  that  needed  no  prompting,  but  nev- 
ertheless being  prompted  by  the  benevolence  of  the  Brown 
female.  When  the  absorption  of  the  fluid  was  generously 
and  satisfactorily  under  way,  Mr.  Brown  left  the  house, 
leaving  the  woman  to  manipulate  Mrs.  Dunn,  if  any  ma- 
nipulation was  necessary.  Some  time  during  the  evening 
Brown  returned,  and  with  him  Granville  E.  Pendleton,  said 
^  be  an  attorney  at  law,  who  had  formerly  been  consulted 
by  Mrs.  Dunn  in  regard  to  her  legal  matters.  Mr.  Brown 
informed  her  of  some  threatened  lawsuit  that  might  endan- 
ger her  title  to  her  land.  Mrs.  Dunn  lipoke  of  a  suit  in  re- 
gard to  a  sewing  machine,  also  to  be  brought,  and  desired 
Pendleton  to  defend  her.  Mr.  Pendleton  advised  that  she 
*^  put  the  land  out  of  her  hands ''  until  the  lawsuits  were 
over,  assuring  her  that  Brown  and  he  would  see  that  she  was 
not  beaten  out  of  it.  Brown  and  Peddleton,  finding  matteis 
working  satisfactorily,  left  about  10  o'clock,  and  went  up 
town.  Some  time  after,  same  evening  or  night,  the}'  returned, 
bringing  with  them  one  Hampton,  a  notary  public.  A  war- 
ranty deed  was  presented  to  Mi-s.  Dunn,  which  was  by  her 
executed,  conveying  all  her  land,  including  town  lots,  to 
the  man  Brown.  It  is  not  claimed  that  any  consideration 
passed.  Subsequently,  Mrs.  Dunn,  having  recovered  from 
her  debauch,  became  alarmed  in  regard  to  what  she  had  done ; 
also  threatened  the  parties  connected  with  the  conveyance 
with  criminal  prosecution.  Thereupon,  to  adjust  the  mat- 
ter, Pendleton  drew  up  the  following  paper :  ^^  This  agree- 
ment, made  this  8th  day  of  January,  1889,  by  and  between 
James  W.  Brown  and  Sarah  Dunn,  of  the  town  of  Yuma, 
Washington  county,  Colorado,  witnessetb,  that  whereas, 
James  W.  Brown  has  bought  certain  real  estate  of  Sarah 
Dunn  adjoining  the  town  of  Yuma,  Colorado,  [description 
of  property  :]  Now,  the  said  Brown  agrees  to  hold  said  land 
under  the  deed  which  he  has,  and  he  ag]*ees  to  sell  such  lots 
as  he  can,  and  keep  a  just  and  true  account  of  all  such  sales 
and  amounts  derived  therefrom,  and  to  properly  account  fqr 
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the  same  from  time  to  time,  as  occasion  may  require  ;  and  it 
is  further  agreed  that  any  time  when  these  parties  to  this 
agreement  shall  agree  among  themselves  to  make  out  any 
new  deeds  to  or  for  this  land,  that  the  same  can  be  done  at 
such  time  as  these  parties  may  agree  upon,  and  on  any  such 
terms  as  may  be  satisfactory  to  themselves.    It  is  further 
agreed  that  a  just  and  proper  account  shall  be  kept  of  all 
sums  of  money  that  may  be  paid  by  the  said  James  W. 
Brown  to  the  said  Sarah  Dunn,  or  her  order ;  and  the  same* 
is  to  be  properly  accredited  to  the  proper  party.    James  W. 
Brown  agrees  to  keep,  fulfill,  and  perform  all  the  agreements 
that  he  has  made  herein  regarding  the  property  in  question, 
and  to  make  such  settlements,  from  time  to  time,  as  may  be 
proper  and  satisfactory  to  the  parties   to  this  agreement. 
Given  under  our  hands  this  8th  day  of  January,  1889,  at 
Yuma,  Coloi-ado.     [Signed]  James  W.  Brown.     [Signed] 
Sabah  Dunn.    Witness :  Rosa  Totten."    It  also  appears 
that  there  was  one  John  M.  Abbott  residing  in  the  same 
town,  claiming  to  be  an  attorney  at  law,  who  prior  to  and  at 
the  time  was  the  legal  and  confidential  adviser  of  Mrs. 
Dunn,  in  whom  she  had  full  confidence.     Him,  it  appeai-s, 
the  parties  Brown  and  Pendleton  found  it  necessary  to  pla^ 
cate  in  order  to  carry  out  their  plans.     He  appears  to  have 
taken  kindly  to  it,  and  to  have  been  readily  placated.    There 
was  also  one  John  H.  Reddin,  claiming  to  be  an  attorney  at 
law,  who  claimed  to  have  some  rights  against  the  land  of 
Mrs.  Dunn,  which  he  had  been  trying  to,  or  threatened  to, 
enforce.    His  acquiescence  and  co-operation  became  impor- 
tant, and  he  was  initiated.    These  preliminaries  having  been 
successfully  arranged,  on  the  12th  day  of  January,  nine  days 
after  the  execution  of  the  deed  by  Dunn,  and  four  days  after 
the  execution  of  the  contract,  Brown,  Pendleton,  Abbott,  and 
John  H.  Reddin  met,  and  proceeded  to  distribute  and  ad- 
minister the  real  estate  of  Sarah  Dunn.    A  number  of  lots 
were  conveyed  by  Brown  to  Abbott,  a  number  by  Brown  to 
Nancy  £.  Pendleton,  wife  of  6.  E.  Pendleton,  and  the  balance 
to  John  H.  Reddin ;  and  on  the  same  date,  and  at  the  same 
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time,  John  H.  Reddin  conveyed  to  William  G.  Reddin  the  prop- 
erty conveyed  to  him  (John  H.  Reddin)  by  Brown.  Pending 
these  transactions,  and  while  details  were  being  arranged,  it 
appears  6.  E.  Pendleton  and  Brown  entered  upon  some  ne- 
gotiations in  regard  to  the  residence,  furniture,  piano,  etc.,  of 
Brown^  which  transaction  culminated  at  the  same  time 
Brown  concluded  his  conveyance  of  the  Dunn  property,  by 
which  Nancy  E.  Pendleton  succeeded  to  the  estate,  real  and 
peraonal,  of  Brown  in  the  town  of  Yuma,  and  Mr.  Brown, 
Mi's.  Brown,  the  dispenser  of  cigars  and  whisky,  and  the 
^  maid  servants  "  who  assisted  in  occupying  the  house,  pix)- 
oipitately  left  the  country.  In  all  these  transactions  it  is  not 
claimed,  nor  attempted  to  be  shown,  nor  is  there  any  pre- 
tense, that  any  consideration  whatever  passed,  except  as 
between  John  H.  Reddin  and  Brown.  John  H.  Reddin  paid 
Brown,  cash,  $1,250;  claims  to  have  been  an  innocent  pur- 
chaser for  value,  and  poses  as  a  victim.  Abbott  and  Pen- 
dleton do  not  claim  to  have  paid  for  the  property  conveyed  to 
them,  respectively,  but  claim  that  they  had  earned  it  as  ^^  com- 
missions"  in  the  transactions.  After  the  parties  had  got 
through  with  the  distribution  of  Mrs.  Dunn's  estate,  she 
conveyed  an  intei'est  in  it  to  one  John  Whitly,  or,  rather,  to 
her  attorneys,  who  conveyed  to  Whitly.  Dunn  and  Whitly 
brought  suit  against  the  various  parties,  asking  that  the  con- 
veyance of  Mrs.  Dunn  to  Brown,  and  from  Brown  to  his 
various  grantees,  be  canceled,  and  all  the  transactions  per- 
taining to  the  property  be  declared  void.  William  G.  Red- 
din was  the  only  defendant  that  answered.  He  did  so  at 
great  length,  traversing  the  allegations  of  the  complaint  re- 
lating to  himself,  claiming  to  be  an  innocent  purchaser  for  a 
valuable  consideration,  etc.  An  extended  trial  was  had  to 
the  court,  resulting  in  a  finding  and  decree  for  the  plaintiffs 
that  each  and  every  of  the  deeds  were  void,  and  awarding 
judgment  for  costs,  from  which  judgment  and  decree  an  ap- 
peal was  taken  to  this  court. 

Mr.  Jambs  H.  Brown,  Mr.  Rows  Milton  Smith  and 
Messrs.  Reddin  &  O'Hanlon,  for  appellant. 
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Messrs.  Sullivan  &  May,  for  appellee. 

Reed,  J.,  after  stating  the  facts,  delivered  the  opinion  of 
the  coort. 

Comment  upon  the  character  and  facts  of  the  case  is  un- 
necessary. If  a  judge  had  the  ability  to  do  justice  to  it  by 
the  use  of  our  language,  it  would  only  be  misdirected  energy. 
A  more  marked  case  of  bungling,  stupid  conspiracy  to  rob  a 
drunken,  ignorant  woman,  and  divide  the  proceeds,  cannot 
be  found  in  court  records.  The  case  of  the  individual  who 
was  traveling  from  Jerusalem  to  Jericho,  ^^  and  fell  among 
thieves,  who  robbed  him,  stripped  him  of  his  raiment,  and 
departed,  leaving  him  half  dead,"  was  mild  in  comparison. 
That  was  not  done  by  members  of  the  legal  profession,  nor 
by  pretended  friends.  That  transaction  appears  to  have  been 
open  and  manly,  in  the  ordinary  course  of  business,  where 
hypocrisy,  whisky  and  female  influence  were  not  involved. 
I  trust  I  may  be  pardoned  for  discussing  that  case  instead  of 
the  one  under  review,  as  it  is  a  more  pleasant  case.  The  in- 
equitable distribution  of  Mrs.  Dunn's  property  is  apparent. 
Each  of  the  parties,  except  the  owner,  had  a  part  of  it;  she 
alone  was  left  out.  It  is  not  shown  that  she  was  stripped  of 
her  raiment,  but  her  wardrobe  may  not  have  been  desirable. 
There  is  no  attempt  on  the  part  of  the  original  conspirators 
at  justification,  no  attempted  assertion  of  legal  title  to  the 
premises,  nor  any  pretense  that  a  consideration  was  paid. 
The  pretended  contract  executed  by  Brown  and  Dunn,  after 
Dunn  had  got  sober  and  realized  her  situation,  is,  if  possible, 
more  iniquitous  than  the  original  transaction,  made  to  pacify 
her,  and  prevent  exposure  until  the  scheme  could  be  carried 
out.  William  G.  Reddin,  grantee,  as  pretended,  of  John  H. 
Reddin,  one  of  the  originals,  ia  the  only  one  who  saw  fit  to 
defend,  and  is  the  only  appellant.  The  validity  of  his  title 
to  the  land  is  attempted  to  be  pradicated  upon  the  supposed 
fact  that  he  was  an  innocent  purchaser  for  value,  without 
notice,  and  that,  as  such,  he  could  take,  regardless  of  the 
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fraud  by  which  his  grantor  acquired  his  pretended  title.  In 
order  to  determine  this  question  the  court  is  confronted  with 
a  printed  abstract  of  156  pages,  24  assignments  of  error,  and 
a  brief  and  argument  of  appellant's  counsel  of  62  pages.  No 
brie&  or  arguments  are  filed  upon  the  part  of  appellee.  The 
industry,  research,  and  ability  of  couusel  for  appellant  in 
presenting  the  case  are  eminently  praiseworthy,  though  per- 
haps misdirected. 

Passing  briefly  over  the  earlier  contentions  of  counsel  in 
the  argument,  we  find  some  15  pages  upon  the  proposition 
that  there  was  no  sufficient  evidence  of  fraud.  Numerous 
authorities  are  cited  upon  the  proposition  ^^  that  fraud  can- 
not be  presumed,  but  must  be  proved  like  any  other  fact." 
There  is  no  question  of  the  legal  correctness  of  the  proposi- 
tion. In  view  of  the  facts,  conceded  and  testified  to  by  the 
conspirators  themselves,  the  attempted  subdivision  and  dis- 
tribution of  the  estate  by  deed,  followed  by  the  immediate 
absconding  of  one  of  the  principal  actors,  an  attempt  to  jus- 
tify the  transaction,  and  establish  the  honesty  and  bona  fides 
of  it,  seems  rather  an  undervaluation  of  the  intelligence  of 
the  court  to  which  the  argument  is  presented. 

The  next  proposition  sustained  by  an  elaborate  brief  is  to 
the  effect  that  there  was  not  sufficient  evidence  to  impeach 
the  acknowledgment.  This  is  also  misdirected  legal  energy. 
That  there  was  no  conveyance,  no  acknowledgment,  or  any 
other  element  of  legal  conveyance  is  not  only  apparent  from 
the  undisputed  evidence  in  regard  to  the  circumstances,  but 
is  legally  and  tacitly  conceded  by  the  making  and  execution 
of  the  contract  of  the  8th,  in  which  Dunn,  by  her  supposed 
friend  and  legal  adviser;  Pendleton,  is  imposed  upon  again, 
and  made  to  believe  that  the  former  conveyance  is  abrogated, 
and  she  reinstated  in  her  ownership,  with  Brown  as  her  agent 
to  sell.  The  making  of  the  contract  alone,  regardless  of 
other  evidence,  is  sufficient, — a  confession  of  the  fraud  that 
had  been  perpetrated. 

The  next  proposition  is  that  the  court  erred  in  decreeing 
the  deed  by  Dunn  to  Brown,  and  from  Brown  to  John  H. 
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Reddin,  and  from  him  to  appellant,  to  be  canceled,  for  the 
reason  that  Dunn  could  not  rescind,  as  she  had  not  placed 
the  parties  in  %tatu  quo,  I  hardly  think  I  should  have  the 
patience,  or  make  any  attempt,  to  examine  the  contention,  if 
counsel  had  not  made  it,  evidently  in  good  faith,  supported  it 
by  supposed  authorities,  and  regarded  it  as  tenable.  It  is  not 
contended  that  Dunn  received  anything  whatever  from  any 
of  the  parties.  It  is  contended  that  John  H.  Reddin  had  a 
claim  of  $1,000  against  the  divorced  husband  of  Dunn,  for 
legal  services,  which  he  hoped  to  enforce  against  the  prop- 
QYty  of  Mrs.  Dunn,  and  with  that  intention  had  an  attach- 
ment levied  upon  her  property,  which  proceedings  were  pend- 
ing and  undetermined  at  the  time  of  these  transactions,  and 
that,  after  the  conveyance  by  Brown  of  Mra.  Dunn's  prop- 
erty to  him,  he  dismissed  his  attachment,  and  lost  his  lien ; 
hence  Mrs.  Dunn  could  not  rescind  without  placing  him  in 
statu  quo  as  to  that,  as  the  dismissal  of  the  attachment  was 
voluntary,  for  the  supposed  benefit  to  himself  and  his  worthy 
partners, — a  matter  in  which  she  in  no  way  participated,  or 
was  shown  to  have  had  any  knowledge.  Counsel  fail  to  in- 
form us  wliat  Dunn  should  have  done,  or  was  either  legally 
or  morally  required  to  do,  in  the  premises.  There  was  no 
privity  between  Reddin  and  Dunn  except  through  Brown. 
The  considei-ation  from  Reddin,  if  any,  went  to  Brown,  his 
grantor,  not  to  Mra.  Dunn.  It  is  also  contended  that  John 
H.  Reddin  paid  Brown  in  cash  $1,250,  with  which  he  ab- 
sconded, and  that  Mrs.  Dunn  could  not  rescind  without  re- 
turning that  money  to  Reddin.  The  absurdity  of  the  claim 
as  a  legal  proposition  is  so  apparent,  upon  a  bare  statement 
of  the  premises,  that  the  only  wonder  is  that  counsel  should 
seriously  attempt  to  maintain  it. 

This  brings  us  to  the  consideration  of  the  only  important 
question  in  the  case,  which  may  be  very  briefly  disposed  of, 
viz.,  whether  the  Reddins  were  innocent  purchasers  for  value. 
John  H.  was  familiar  with  the  property ;  had  been  mixed 
up  in  the  affairs  of  the  Dunns,  husband  and  wife  ;  and,  at 
the  time  of  the  transactions  in  question,  had  an  attachment 
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apon  the  land  for  a  demand  against  the  husband.  Pendleton 
appears  to  have  been  the  active,  moving  agent  throughout  the 
whole  affair,  and  for  such  participation  his  wife,  at  his  in- 
stance, received  quite  a  number  of  Dunn's  lots ;  also  suc- 
ceeded to  all  the  tangible  estate  of  Brown  when  it  was  thought 
advisable  for  him  to  leave  the  countiy.  After  he  had  suc- 
ceeded in  getting  Dunn  to  convey  her  entire  property  to 
Brown,  it  was  necessary  to  clear  off  the  cloud  of  John  H. 
Reddin  on  the  title,  atid  find  a  purchaser.  Pendleton  suc- 
ceeded in  doing  both  by  bringing  Reddin  into  the  combine 
upon  his  own  terms  of  compromise.  To  say  he  was  not  in- 
itiated fully  would  be  to  contradict  not  only  his  confederates, 
but  all  the  facts  and  circumstances  of  the  case.  He  was 
present  at  the  general  distribution ;  took  what  was  left  of 
the  estate  after  the  claims  of  Pendleton  and  Abbott,  com- 
placently christened  *'  commissions,*'  had  been  satisfied. 
His  presence  and  participation  in  the  matter  at  Yuma  and 
Akron  were  incompatible  with  his  claim  of  innocence.  If 
the  facts  and  circumstances  stated  wei*e  not  conclusive  in  re- 
gard to  his  full  knowledge  of,  and  complicity  in,  the  fraud, 
prior  to  and  at  the  date  of  the  attempted  distribution,  his 
immediate  reconveyance  of  the  property  at  the  same  time 
and  place,  and  under  the  circumstances  narrated  by  himself, 
is  sufficient  to  convict  him.  His  brother  William  G.  Red- 
din, a  conductor  on  the  Burlington  road,  was  not  present ; 
knew  nothing  about  his  purchase  of  the  property  on  that 
day,  or  in  regard  to  the  property ;  had  some  $600  or  f  700 
on  deposit  with  the  firm  of  which  John  G.  was  a  member. 
He  would  see  his  brother  that  night;  did  not  wait,  but 
thinking  it  would  suit  him,  conveyed  it,  and  left  the  deed 
for  record,  with  orders  to  have  it  sent  to  William  G.  On 
his  return  to  Denver  that  evening,  saw  his  brother,  and,  on 
the  platform  at  the  depot,  sold  it  to  him,  taking  the  $600  in 
the  firm,  and  subsequently  the  note  of  William  G.  for  the 
balance,  which  had  not  been  paid  at  the  time  of  the  trial. 
The  pretended  consideration  was  $2,800,  made  up  as  follows : 
Claim  against  the  male  Dunn,  $1,000  (for  which  he  had  on 
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the  same  day  offered  to  take  $500)  ;  cash  paid  Brown,  $1,250 ; 
his  trip  to  Yuma  and  Akron,  $50, — aggregate,  $2,300.  **  He 
only  wanted  to  get  out  even."  To  get  even  he  makes  the 
trade  soltu  ;  gets  his  brother  to  ratify  his  conveyance ;  takes 
$600  cash  in  place  of  $1,250  cash  paid  out,  and  the  Dunn 
claim,  $1,000;  takes  the  note  of  his  brother,  payable  six 
months  after  date,  for  $1,700,  without  security  upon  the  land 
or  otherwise, — a  very  peculiar  business  transaction  for  a  man 
whose  only  anxiety  was  to  get  out  the  money  he  had  put  in 
on  the  same  date.  The  whole  case  of  William  G.  Reddin 
rests  upon  the  testimony  of  his  brother  John  H.  William 
6.  was  not  sworn.  The  court  was  justified  in  disregarding 
the  entire  testimony  of  John  H. ;  it  was  utterly  unworthy 
of  credit.  This  disposes  of  the  contention  that  John  H.  was 
an  innocent  purchaser  without  notice.  It  is  unnecessary  to 
invoke  or  apply  any  principle  of  law  in  a  case  like  this.  All 
that  is  necessary  to  dispel  the  illusion  is  the  statement  of 
the  universal  and  undisputed  rule  in  regard  to  notice.  It  is 
not  even  necessary  that  the  grantee  should  have  actual 
knowledge  of  the  fraud.  "  What  would  be  constructive  no- 
tice *  *  *  may  be  said  to  be  a  knowledge  by  the  purchaser 
of  some  facts  which  would  put  him  upon  inquiry,  and  require 
him  to  examine  other  matters  that  would  generally  unfold 
the  true  title."    8  Wash.  Real.  Prop.  828. 

In  regard  to  the  claim  of  William  G.  Reddin,  it  is  only 
necessary  to  say  that  he  was  not  a  purchaser  at  the  time  of 
the  conveyance.  It  was  not  a  voluntary  conveyance  by  John 
H.,  in  which  he  in  no  way  participated.  The  transaction 
lacked  other  elements  indispensable  to  render  it  valid, — 
there  was  no  consideration,  deliveiy,  or  acceptance  of  the 
deed.  Subsequent  ratification  was  attempted  to  be  proved 
by  John  H.,  but  the  testimony  was  too  weak  to  establish  it. 
So  far  as  appears  from  the  record,  William  G.  'was  only  a 
passive  convenience  in  the  hands  of  his  brother.  It  is  not 
shown  that  he  ever  personally  asserted  any  right  or  claim 
whatever.  He  wisely  kept  himself  from  any  active  partici- 
pation.   The  only  criticism  of  him  that  can  be  indulged  in 
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is  in  his  allowing  the  use  of  his  name  to  assist  in  the  con- 
summation of  one  of  the  most  deliberate  frauds  ever  brought 
to  the  attention  of  a  court.  The  decree  of  the  court  below, 
canceling  all  conveyances,  and  branding  the  entire  transac- 
tion with  the  mark  of  its  true  character,  was  correct,  and  must 
be  affirmed.  Courts  of  equity  do  not  lend  themselves  as 
agents  to  perpetrate  fraud  and  robbery,  or  to  assist  parties  in 
retaining  the  proceeds. 

Affirm^. 


BROWTir,  Appellant,  v.  Hunter,  Appellee. 

REDEHPnoK— Yom  SAiiS. 

A  judgment  creditor  who  has  paid  money  to  the  sheriff  for  the  purpose 
of  redeeming  property  from  a  sale  may,  upon  ascertaining  that  the 
sale  was  yoid,  recover  the  money  so  paid,  in  an  action  against  the 
sheriff  commenced  while  the  fund  was  stiU  in  his  hands. 

Appeal  from  the  District  Court  of  Ouster  County. 

Mr.  B.  D.  Thompson,  for  appellant. 

Mr.  John  R.  Smith,  for  appellee. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

.The  present  suit  is  the  outgrowth  of  the  yarious  actions 
between  the  Bassick  Mining  Company  and  its  creditors.  In 
1885  one  Schoolfield  commenced  a  suit  against  the  company 
to  enforce  a  lien  against  the  property  of  the  corporation,  and 
therein  one  James  W.  Eui*tz  was  appointed  receiver  of  all  its 
estate  and  property.  Divers  other  persons  became  parties, 
claiming  liens  on  various  grounds,  and  the  action  proceeded 
to  judgment,  decree  and  sale.  After  the  sale,  and  the  dis- 
tribution of  the  funds,  the  receiver  rendered  his  accounts 
to  the  court,  was  allowed  his  compensation  and  discharged 
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from  any  further  execation  of  the  trust.  Notwithstanding 
the  decree  of  final  settlement,  the  receiver  continued  in  pos- 
session of  the  property,  and  some  months  after  made  an  ap- 
plication to  the  court  for  a  further  allowance  by  way  of 
compensation  and  reimbursement  for  expenses.  The  appli- 
cation was  allowed  and  by  order  of  the  court  passed  into  the 
form  of  a  judgment,  on  which  an  execution  was  issued,  and 
the  property  again  sold,  and  bought  in  by  the  receiver  Kurtz 
for  the  sum  of  $8,815.15.  After  the  purchase  by  Kurtz  un- 
der his  pretended  judgment,  the  plaintiff  Brown,  assuming 
that  the  judgment  was  binding  and  valid,  attempted  to  re- 
deem under  the  statute  regulating  redemptions  from  judg- 
ment sales,  and  paid  to  the  sheriff,  to  effect  that  end,  the 
sum  for  which  the  property  had  been  sold  to  Kurtz.  About 
the  time  the  money  was  paid  to  the  sheriff.  Brown  became 
satisfied  that  the  Kui-tz  judgment  was  void,  the  sale  worth- 
less, and  that  he  had  acquired  nothing  by  reason  of  his  at- 
tempted redemption,  and  he  brought  this  suit  against  the 
sheriff  to  recover  the  money.  Nothing  further  is  necessary 
to  a  complete  understanding  of  the  conclusion  at  which  the 
court  has  arrived.  We  are  relieved  from  the  necessity  to  dis- 
cuss the  invalidity  of  the  Kurtz  judgment,  since  that  ques- 
tion was  fully  settled  in  the  case  of  The  Bassick  Mining 
Company  v.  Schoolfield  et  al,^  15  Colo.  376. 

Since  the  decree  or  judgment  in  favor  of  Kurtz  was  with- 
out validity,  thera  remains  but  practically  two  questions  to 
be  settled  in  this  case.  The  complaint  was  demurred  to  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  defects,  if  any,  were  in  its  averments 
as  to  the  invalidity  of  the  judgment.  It  was  not  open  to  the 
objection.  Greater  fullness  of  statement  would  probably  have 
tended  to  clearness  and  certainty,  but  its  averments  were  not 
lacking  in  what  was  essential  to  the  statement  of  a  cause 
of  action,  and  under  it  the  plaintiff  could  have  made  proof 
of  everything  necessary  to  show  that  the  judgment  was  with- 
out legal  force. 

The  other  inquiry  concerns   the  right  of    the  plaintiff 
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Brown  to  maintain  an  action  to  recover  the  money  paid  for 
the  purposes  of  a  statutory  redemption  from  a  sale  under  a 
void  judgment.  On  principle  there  would  be  no  difficulty  in 
the  case.  Originally  Brown  commenced  a  suit  to  obtain  an 
injunction  restraining  the  sheriff  from  paying  the  money  over 
to  the  judgment  creditor  Kurtz,  and  to  compel  him  to  return 
what  had  been  deposited  in  his  hands.  The  court  declined 
to  entertain  juiisdiction  of  the  suit  in  the  form  in  which  it 
was  brought,  or  to  grant  the  relief  which  was  sought  in  that 
bill,  but  retained  the  writ  until  Brown  should  have  the  op* 
portunity  to  institute  a  suit  against  the  sheriff  to  recover  his 
money.  During  the  life  of  the  injunction  this  action  was 
brought.  It  appears  by  the  complaint  that  the  money  is  still 
in  the  hands  of  the  sheriff. 

There  is  a  well  recognized  difference  between  the  rights 
of  a  pui-chaser  at  an  execution  sale  where  the  process  is 
voidable,  and  where  some  interest  which  the  defendant  has 
passes  to  the  purchaser,  and  those  wherein  it  is  made  under 
a  void  judgment  whereby  the  purchaser  acquires  nothing  by 
his  bid.  Under  these  latter  circumstances  it  is  very  gener- 
ally held  that  the  sale  transfers  no  right.  Barrett  v.  Church' 
ill,  18  B.  Monroe,  887;  Thrift  v.  FriUz,  7  Brad.  65;  Boy- 
kin,  Exr,,  et  al,  v.  Cook,  61  Ala.  472;  Bums  v,  Ledbetter,  66 
Tex.  282. 

The  purqhaser  under  these  circumstances,  according  to  the 
authorities,  can  pursue  either  one  of  the  two  remedies  which 
are  necessary  to  preserve  his  rights.  He  may  resist  the  pay- 
ment of  the  purchase  money  if  it  has  not  been  paid,  or  he 
may  recover  it  as  upon  a  contract  without  consideration  if* 
he  has  parted  with  the  price. 

The  redemptioner  seems  to  occupy  precisely  the  same  sit- 
uation. The  attempted  redemption  from  a  void  sale  brings 
no  right  to  him  who  exercises  the  privilege.  The  creditor 
under  the  void  judgment  is  certainly  not  entitled  to  the 
money,  for  he  acquired  nothing  by  his  purchase,  and  there 
is  nothing  which  can  be  transferred  derivatively  from  him 
to  the  redemptioner.  The  redemptioner  should  therefore  be 
Vol.  11—84 
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entitled  to  recover  his  money,  either  from  the  sheriff  in 
whose  hands  it  is,  or  from  the  creditor,  if  prior  to  the  sait  it 
may  have  passed  under  his  control.  In  this  case  the  money 
was  still  with  the  sheriff,  and  the  action  was  properly  broaght 
against  that  officer  to  recover  what  was  paid  on  the  redemp- 
tion. Rorer  on  Judicial  Sales,  §§  925  and  1195;  Keeling  v. 
Heard  et  al.^  8  Head.  592 ;  Mulvey  v.  Carpenter  et  al.^  78  Ills. 
580 ;  Borders  et  al.  v.  Murphy^  78  Ills.  81. 

In  sustaining  the  demurrer  to  the  complaint  the  court 
erred,  and  the  judgment  is  accordingly  reversed. 

Reversed. 


« •  ■ »» 
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^^^        Howell,  Appellant,  v.  Cooper  et  al..  Appellees. 

MAin>AMn8. 

MandamiLS  lies  against  the  military  board  to  compel  action  upon  a 
matter  properly  broaght  before  it,  but  not  to  control  discretion. 

Mr.  C.  A.  LoTT,  and  Mr.  Geoboe  A.  Smith,  for  appellant. 

Mr.  J.  H.  Maupin,  attorney  general,  and  Mr.  H.  B.  Babb, 
for  appellees. 

BissELL,  J.,  delivered  the  opinion  of  the  court. 

During  the  late  unpleasantness  sometimes  called  the  ^^  Ute 
War,"  one  Moses  L.  Howell  furnished  the  military  authori- 
ties of  the  state  with  26  horses,  which  were  used  in  repeUing 
the  invasion  of  the  hostile  tribe.  The  horses  were  delivered 
under  what  is  called  in  the  pleading  a  ^'contract"  which 
was  executed  by  Howell  on  his  own  behalf,  and  by  Chap- 
man, an  assistant  adjutant  general,  who  assumed  to  act  for 
the  state.  The  state  exercised  the  option  granted  by  the 
vendor,  bought  the  horses,  and  paid  for  them.  The  paper 
contained  a  clause  which  substantially  provided  that,  if  the 
state  should  use  the  horses  for  any  time  prior  to  purchase. 
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Howell  should  receive  a  compensation  of  two  dollars  per 
day  per  horse  for  the  time  during  which  they  were  used. 
The  horses  were  in  service  27  days  before  they  were  paid 
for  under  the  option.  If  the  agreement  were  a  legal  and 
enforceable  one,  Howell  would  be  entitled  to  recover  $1,404. 
When  the  state  paid  the  purchase  money,  HowelPs  right  to 
insist  on  the  price  named  for  the  hiring  was  not  waived  by 
his  acceptance  of  the  warrants  by  which  it  was  settled.  After 
the  war  was  over,  Howell  made  out  a  claim  against  the  state 
for  the  $1,404,  presented  it  to  the  adjutant  general,  who 
approved  it,  and  then  laid  it  before  the  military  board  for 
their  action.  This  board  seems  to  have  done  nothing  with 
it ;  at  least,  the  petition  and  alternative  writ  state  that  the 
board  declined  to  act  on  the  claim.  Failing  to  secure  favor- 
able action  in  the  matter,  Howell  filed  his  petition  in  the 
district  court  of  Arapahoe  county  to  procure  a  mandamus 
against  the  members  of  that  board.  The  petition  and  the 
alternative  writ  present  a  double  aspect  The  petitioner 
seeks  to  compel  a  particular  action  on  the  part  of  the  board, 
and  likewise  to  compel  them  to  act  in  the  premises  as  audit- 
ors on  behalf  of  the  state.  The  board  demurred,  the  demur- 
rer was  sustained,  and  the  proceeding  was  dismissed. 

The  constitutional  independence  of  the  three  departments 
of  our  governments,  both  state  and  national,  has  been  a 
fruitful  source  of  judicial  discussion  from  the  very  earliest 
times.  By  far  the  larger  p^rt  of  the  controversies  has  re- 
sulted from  the  absence  of  a  forum  in  which  the  citizen 
might  litigate  his  disputes  with  his  own  government.  While 
there  has  been  considerable  difference  among  the  courts  with 
reference  to  the  powers  of  the  judiciary  to  control  executive 
action,  it  has,  ever  since  the  decision  by  Chief  Justice  Mar- 
shall, in  Marhury  v.  Madison^  1  Cranch  137,  in  1803,  been 
pretty  generally  conceded  that  executive  action,  which  is 
purely  ministerial  in  its  character,  and  requires  the  exercise 
of  no  political  authority  or  dbcretion,  may  be  controlled 
through  the  high  prerogative  writ  of  mandamuB.  The  chief 
inquiry  is  always  whether  the  act  which  the  relator  seeks  to 
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compel  the  executive  to  perform  is  purely  ministerial,  or  one 
with  regard  to  which  he  is  clothed  with  power  to  exercise 
his  judgment  and  discretion.  The  reasons  and  arguments 
on  which  the  rule  rests  have  been  so  recently  expressed  by 
our  own  supreme  court  that  it  would  seem  an  act  of  superer- 
ogation to  restate  them.  It  is  enough  to  announce  the  rule, 
and  to  follow  what  has  been  heretofore  so  well  declared. 
State  V.  Chase,  6  Ohio  St.  528 ;  People  v.  Brooks,  16  Cal.  11 ; 
Bryan  v.  Cattell,  15  Iowa,  588 ;  Magruder  v,  Swann,  25  Md. 
178 ;  Qreenwood  Cemetery  Co.  v.  Routt,  17  Colo.  156. 

The  only  matter  to  determine  in  this  branch  of  the  case 
is  whether  the  relief  which  the  relator  sought  would  result 
in  compelling  the  miUtary  board  to  do  an  act  as  to  which 
they  were  clothed  by  the  statute  with  discretion.  Of  this 
there  can  be  but  little  question.  The  military  board  consists 
of  the  commander  in  chief,  who  is  the  governor,  the  adjutant 
general,  the  inspector  geneitd,  and  judge  advocate  general, 
and  the  senior  brigadier  general,  commanding  the  milita^r 
forces  of  the  state.  Vouchers  for  military  expenses  are  to  be 
paid  by  the  adjutant  general  upon  settlement  and  audit  by 
that  board,  and  thus  only.  There  is  no  statutory  authority 
conferred  upon  the  military  officei's  who  may  be  engaged  in 
the  field  to  bind  the  state  for  the  supplies  which  they  may 
procure,  nor  for  the  material  which  they  may  require,  for 
the  troops.  The  only  plan  marked  out  by  the  statute  con- 
templates the  issuance  of  vouchers  by  the  officers  to  whom 
the  supplies  may.  be  furnished,  the  settlement  of  these  ac- 
counts by  the  military  board,  and  their  ultimate  payment  by 
the  adjutant  general.  Evidently  the  duty  imposed  upon  that 
board  is  that  of  determining  the  character  and  extent  of  all 
proper  claims  against  the  state.  There  is  no  appeal  from 
such  decision,  and  no  mode  provided  by  which  their  acts  may 
be  reviewed.  Under  these  circumstances,  it  is  evident  that 
the  relator  was  not  entitled  to  that  part  of  the  relief  which  he 
prayed,  to  compel  the  military  board  to  audit  and  allow  his 
claim.  To  this  extent  the  judgment  of  the  court  in  sustain- 
ing the  demurrer  was  evidently  right. 
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As  to  the  other  proposition  involved  in  the  controversy, 
the  court  was  clearly  wrong.  According  to  the  averments 
of  the  alternative  writ,  it  appears  that  the  military  board  has 
taken  no  action  whatever  on  the  claim  which  Howell  pre- 
sented in  the  form  of  a  voucher  issued  by  the  officer  with 
whom  he  attempted  to  contract.  That  it  was  the  duty  of 
the  board  to  pass  on  the  accuracy  and  correctness  of  that 
voucher,  and  to  either  allow  or  disallow  it,  is  exceedingly 
plain.  It  is  no  answer  to  a  proceeding  by  a  mandamua  against 
an  officer  who  acts  in  a  judicial  or  deliberative  capacity  to 
say  that  the  thing  which  he  is  required  to  do  calls  for  the 
exercise  of  his  judicial  power.  If  the  writ  seeks  to  compel 
him  to  do  the  act  in  a  particular  way,  it  is  enough  to  respond 
that  the  act  requires  the  exercise  of  judicial  authority ;  but 
the  officer  may  always  be  compelled  to  proceed  to  do  his  duty 
according  to  his  best  judgment,  although  the  court  will  not 
assume  to  direct  him  how  he  shall  decide.  In  the  language 
of  Chief  Justice  Marshall :  ^'  On  a  mandamtis  a  superior  court 
will  never  direct  in  what  manner  the  discretion  of  an  in- 
ferior tribunal  shall  be  exercised ;  but  they  will,  in  a  proper 
case,  require  the  inferior  court  to  decide."  Insurance  Co. 
V.  Adams,  9  Pet.  678 ;  Tawle  v.  State,  8  Fla.  202 ;  Board  v. 
Aries,  15  Tex.  72 ;  Board  v.  Hendrick,  20  Tex.  60.  The  re- 
lator, then,  had  the  right  to  compel  the  board  to  take  some 
action  on  the  voucher  which  he  presented.  Presumably, 
from  their  failure  to  allow  the  claim,  that  board  will  reject 
it  when  they  take  action.  The  value  of  the  remedy  to  which 
the  relator  is  entitled  in  the  proceedings  admits  of  consider- 
able question.  His  right  to  enforce  action  by  the  board  is 
clear.  Whether  it  is  expedient  for  him  further  to  pursue  his 
right  to  what  will  probably  prove  to  be  a  barren  remedy  it  is 
for  him  to  determine.  It  is  quite  possible  that  on  the  com- 
ing in  of  the  answer  by  the  board  it  will  become  evident  that 
the  board  did  act,  and  rejected  the  claim  which  Howell  now 
seeks  to  enforce.  Should  this  be  true,  it  would  be  a  perfect 
answer  to  the  writ,  and  no  further  proceeding  could  be  had, 
since  it  is  well  settled  that  the  citizen  cannot  by  this  indirect 
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proceediog  bring  an  action  against  the  sovereignty  in  which 
be  lives.  The  judgment  sustaining  the  demuri-er  must  ac- 
cordingly be  reversed,  and  the  case  remanded. 

lieversed* 
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1.  NoNsurr — When  justifisd. 
In  order  to  justify  the  court  in  withdrawing  a  case  for  damages  from 

the  jury,  the  facts  should  not  only  he  undisputed,  but  the  conclu- 
sions to  be  drawn  from  those  facts  indisputable. 

2.  Same. 
It  is  only  where  the  circumstances  in  an  action  for  damages  are  such 

that  the  standard  of  duty  is  fixed  and  the  measure  of  duty  defined 
by  law  and  is  the  same  under  all  circumstances,  that  the  court  can 
withdraw  it  from  the  jury. 

3.  OONTBIBUTOBT  NSGLIGBNOS  ▲  QUESTION  OF  FACT. 

Questions  of  contributory  negligence  are  for  the  jury,  and  are  to  be  de- 
termined by  the  facts  and  circumstances  of  each  case. 

4.  PBACnCB. 

A  fact  admitted  by  the  pleadings  need  not  be  proved. 

5.  Same. 
An  objection  on  the  ground  of  nonjoinder  of  a  party  cannot  be  raised 

for  the  first  time  in  this  court 

6.  Same. 
A  party  cannot  assign  as  error  an  instruction  given  at  his  request. 

7.  Allegation  and  Pboof. 
In  an  action  for  damages  against  the  owner  of  premises  for  injuries 

sustained  by  reason  of  a  nuisance  thereon,  the  allegation  of  owner- 
ship is  sustained  by  proof  of  a  tangible  and  defined  interest  united 
with  the  control  of  the  property,  notwithstanding  the  legal  title 
may  be  in  a  trustee. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Certain  premises  on  Wazee  street  in  the  city  of  Denver 
are  alleged  to  have  been  rented  and  used  as  livery  and  sale 
stables ;  Emily  Middleton  is  alleged  to  have  been  the  owner ; 


1892.]  City  of  Denveb  y.  Soloman.  685 

Lesher  and  Walker,  lessees,  in  the  pcMssession  and  use  of  the 
property.  The  building  was  a  large  structure  with  basement, 
the  front  for  the  entire  length  being  on  the  line  of  the  street. 
In  front  of  the  building  within  the  line  of  the  street,  extend- 
ing along  the  fix>nt  of  the  building,  on  each  side  the  center 
of  it,  was  an  excavation  or  pit  for  access  and  light  to  the 
basement,  such  pit  or  excavation  extending  nearly  the  en- 
tire length  of  the  building,  being  about  five  feet  in  width  and 
three  and  one  half  feet  in  depth.  There  was  some  testimony 
showing  that  at  some  former  time  the  pit  was  protected  by 
some  kind  of  a  railing,  but  tliat  it  had  been  broken  down  or 
removed  long  previous ;  that  there  was  no  rail  or  protection 
of  any  kind  when  lessees  went  into  the  occupation  of  the 
premises  January  1, 1889,  and  the  condition  remained  the 
same.  Across  the  opening  and  extending  from  the  office  door 
out  on  to  the  sidewalk  was  a  short  flight  of  steps,  five  or  six 
in  number  and  four  feet  in  width— to  that  extent  bridging 
the  pit  which  was  open  and  unprotected  on  each  side ;  again, 
a  short  distance  off  was  a  bridge  or  driveway  near  ten  feet 
in  width  to  the  doors  of  the  building,  bridging  the  excavation ; 
aside  from  this  the  excavation  was  open,  there  being  three 
different  pits  or  openings  made  by  the  bridges,  respectively, 
four  feet,  five  feet,  and  twenty  feet  in  length. 

On  the  evening  of  Sept.  20, 1889,  at  about  8  o'clock.  Solo- 
man  (appellee)  drove  into  the  yard,  left  a  horse  to  be  oared 
for,  passed  through  the  barn  from  rear  to  front,  went  out  at 
the  main  door  upon  the  carriage  bridge  or  driveway  crossing 
the  opening,  turned  to  the  left  too  soon,  walked  off  the  end 
of  the  bridge,  fell  into  the  hole,  and  received  serious  per- 
sonal injuiy ;  brought  suit  against  appellants  for  damages 
sustained.  Trial  was  had  to  a  juiy  resulting  in  a  verdict  and 
judgment  for  $841.  The  nature  and  extent  of  the  injuries 
received  by  appellee  were  established  by  competent  evidence 
and  appear  to  have  been  practically  conceded.  No  question 
is  made  in  regard  to  the  amount  awarded  by  the  jury  as  dam- 
ages, hence,  these  questions  are  not  involved.  The  com- 
plaint is  in  the  ordinary  form,  alleging  the  injury,  negligence 
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of  the  city  of  Denver,  Emily  J.  Middleton  as  owner,  and  the 
other  defendants  as  lessees,  in  allowing  the  pit  to  remain  un- 
protected. Certain  allegations  of  the  complaint  will  require 
notice  in  the  discussion  of  the  case.  Lesher  aud  Walker 
filed  demurrers  to  the  complaint.  What  disposition  was 
made  of  them  does  not  appear,  and  it  is  immaterial  as  no  ex- 
ceptions were  saved  and  the  principal  parties  filed  answers. 
The  city  of  Denver,  after  general  denials,  admitted  that  plain- 
tiff was  properly  upon  the  premises  where  the  injury  occurred, 
and  that  he  fell  into  the  pit,  alleging  that  the  injury  received 
was  very  slight ;  that  the  pit  or  area  way  was  not  a  defect  in 
the  sidewalk,  nor  one  that  should  have  been  guarded  by  the 
city ;  that  no  hand  or  guard  rail  was  necessary  for  the  safety 
of  the  public  in  traveling  along  the  street  in  front  of  or  into 
the  building ;  admits,  ^^  that  a  notice  of  the  intention  of  plain- 
tiff to  bring  suit  was  served  upon  the  mayor  of  the  city  of 
Denver  on  September  13, 1889; ''  for  a  second  defense,  neg- 
ligence of  the  plaintiff,  his  knowledge  of  the  locality,  etc. 
The  defendant,  Lesher,  answered  generally,  admitting  that 
he  and  associates  were  in  the  occupation  of  the  premises  as 
lessees  of  the  defendant,  Emily  Middleton,  alleging  that  the 
excavation  was  made  long  before  his  possession,  and  was  not 
made  by  them  ;  admits  that  the  opening  was  immediately  in 
front  of  the  premises  occupied  by  them,  in  the  sidewalk,  and 
was  unprotected ;  alleging  that  the  injury  was  not  received 
upon  the  premises  leased  and  occupied  by  them,  but  in  the 
public  street  in  front  of  the  premises,  and  that  the  street  was 
under  the  control  of  the  city,  etc. ;  second  defense,  knowledge 
of  the  premises  by  plaintiff,  and  that  the  injuries  were  caused 
by  his  negligence.  Defendant,  Emily  Middleton,  answered, 
denying  the  ownership  of  the  premises,  and  asserting  that  the 
injury  was  caused  by  the  negligence  of  the  plaintiff,  etc. 

Mr.  F.  A.  Williams  and  Mr.  C.  B.  Whitfobd,  for  ap- 
pellants. 

Mr.  C.  Habtzell  and  Mr.  T.  M.  Pattbbson,  for  appellee. 

Reed,  J.,  after  stating  the  facta,  delivered  the  opinion  of 
the  court. 
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It  is  seldom  that  a  more  troublesome  and  complicated  case 
is  presented  for  review.  It  will  be  conceded  that  the  city, 
the  owner  of  the  property  and  the  lessees  were  all  proper 
and  necessary  parties  defendant,  but  while  necessarily  so,  it 
will  at  once  be  apparent  that  except  upon  the  common  ground 
of  the  contributory  negligence  of  plaintiff,  each  defendant, 
for  the  purpose  of  shifting  the  responsibility,  interposed  and 
prosecuted  a  different  line  of  defense,  in  fact,  rendering  joint 
defendants  equally  as  antagonistic  to  each  other  as  either 
was  to  the  plaintiff.  This  condition  led  to  great  embarrass- 
ment upon  the  trial.  The  various  individual  issues  involved 
were  such  that  while  almost  any  testimony  offered  might  be 
properly  admissible  as  between  plaintiff  and  an  individual 
defendant,  much  of  it  would  be  objectionable  to  codefend- 
ants.  The  same  trouble  arose  in  regard  to  the  instructions 
of  the  court,  and  the  embarrassment  of  the  court  is  fully  evi- 
denced by  the  great  number  of  conflicting  and  incompatible 
instructions  prayed  by  different  defendants ;  the  great  num- 
ber and  length  of  those  both  given  and  refused  is  such  as  to 
entail  an  immense  amount  of  labor  in  this  court  in  their  ex- 
amination alone ;  to  attempt  to  reconcile  and  harmonize  them 
would  be  equally  impracticable,  as  it  evidently  was  in  the 
court  below.  The  number  of  supposed  errors  assigned  by 
the  different  defendante  is  rather  startling,  aggregating 
seventy-dve,  each  assigning  as  erroneous  all  the  instructions 
given  for  the  plaintiff,  each  of  the  codefendants,  those  given 
by  the  court  on  its  own  motion  and  those  prayed  by  the  in- 
dividual appellant  and  refused  by  the  court. 

The  open,  unprotected  excavation,  or  area  way,  in  the  side- 
walk between  the  front  street  line  of  the  building  and  the 
street,  of  the  character  established  by  the  evidence,  was  dan- 
gerous to  life  and  limb  of  those  who  traveled  the  street,  and 
such  condition  had  existed  so  long  that  the  city  authorities 
had  full  knowledge  of  it.  Not  to  have  the  knowledge,  im- 
puted such  negligence  as  to  render  the  city  liable.  By  its 
charter  the  city  is  liable  for  such  neglect  to  an  individual 
injured,  the  owner  of  the  property  and  the  lessees  are  also 
liable. 
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To  allow  tbe  sidewalk  to  remain  in  that  situation  was  gross 
negligence,  for  which  each  and  all  were  responsible,  the  owner 
and  lessees  for  maintaining  it  and  the  city  for  failing  to  com- 
pel proper  protection.  At  common  law  either  conld  have 
been  prosecuted  and  a  recovery  had  without  making  the 
others  codefendants.  The  wording  of  sec.  11  of  the  city 
charter  (Sess. Laws,  1889)  is  peculiar: — ^^ No  action  can  be 
maintained  against  the  city  of  Denver  for  damages  to  per- 
sons or  property  by  reason  of  any  defect  in  the  streets  or 
sidewalks  of  said  city,  which  defect  was  caused  by  or  was 
the  result  of  the  negligence  of  some  other  than  an  employee 
of  the  city,  unless  said  person  shall  be  joined  with  the  city 
in  the  same  action,^'  etc. 

It  is  difficult  to  arrive  at  the  intention  of  the  legislature, 
or  proper  legal  construction  of  the  paragraph.  Though 
blindl}*  expressed,  it  would  seem  that,  where  the  injury  was 
received  through  the  negligence  of  a  third  party,  and  there 
was  no  knowledge  of  the  danger,  nor  negligence  on  the 
part  of  the  city,  the  party  directly  causing  the  injury  should 
be  joined,  and  if  judgment  was  obtained,  the  party  directly 
responsible  should  be  held  primarily  liable  and  the  city's  lia- 
bility should  be  secondary.  It  is  very  doubtful  whether  the 
clause  can  have  any  application  in  a  case  like  the  present, 
where  the  city,  the  property  owners  and  lessees  are  all 
equally  culpable.  To  so  construe  it,  at  once  raises  the  ques- 
tion whether  or  not  by  reason  of  its  departure  from,  and  con- 
travention of,  well-settled  principles  of  common  law,  and  by 
reason  of  its  limitations  and  restrictions  upon  the  plaintiff's 
right  to  bring  and  maintain  an  action,  it  could  be  regarded 
as  constitutional.  Without  determining  that  question,  it 
can  be  safely  said  that  it  was  never  the  intention  of  the  legis- 
lature to  compel  a  plaintiff  to  prosecute  and  maintain  three 
different  suits  in  one  against  three  sets  of  tortfeasors^  all  and 
each  equally  liable ;  nor  can  it  be  construed,  as  was  attempted 
in  this  instance,  to  impose  upon  the  plaintiff  the  burden  of 
establishing  his  right  of  action  against  all  the  parties,  and  at 
the  same  time  adjudicate  the  liability  and  settle  the  equities 
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of  the  respective  defendants  as  to  each  other.  Admitting 
the  statute  to  be  constitutional  and  the  necessity  of  joining 
all  the  defendants  in  this  case,  and  the  right  of  each  defend- 
ant to  interpose  any  special  defense  not  common  to  all,  the 
rights  of  the  plaintiff  remained  the  same,  and  he  could  be 
required  only  to  maintain  the  respective  issues  which  were, 
as  to  him,  plain  and  simple ;  maintaining  his  issues  against 
all  he  could  take  judgment  against  all,  failing  as  to  some, 
and  establishing  his  case  against  others,  he  could  have  judg- 
ment against  those. 

On  appeal  to  this  court  for  review,  the  only  questions  that 
can  be  considered  are  those  in  regard  to  the  legality^  of  the 
judgments  obtained  by  Soloman  against  each  appellant  re- 
spectively ;  hence,  the  only  alleged  errors  that  can  be  con- 
sidered are  those  that  go  to  the  issues  between  Soloman  and 
the  different  defendants.  In  each  assignment  of  errors,  ap- 
pellants respectively  assign  all  the  instructions  given  upon 
the  prayer  of  each  of  their  codefendants,  not  only  requiring 
the  plaintiff  (appellee)  to  maintain  the  correctness  of  those 
going  to  the  issues  in  his  own  case  but  those  given  upon  side 
issues  between  the  different  defendants.  In  the  determina- 
tion of  the  case  these  supposed  errors,  only  of  importance  to 
the  defendants,  must  be  disregarded. 

The  defense  pleaded  and,  in  common,  relied  upon  by  all 
the  defendants,  was  the  negligence  of  the  plaintiff.  Upon 
the  trial,  extreme  latitude  as  to  evidence  to  establish  such 
negligence  upon  his  part  as  would  exonerate  the  defendants 
was  allowed.  In  regai-d  to  the  hour  the  injury  occurred,  the 
amount  of  light,  the  knowledge  of  the  premises  and  of  the 
pits  by  the  plaintiff,  etc.,  an  immense  amount  of  testimony 
was  directed.  All  the  facts  possible  were  before  the  juiy. 
Elaborate  instructions  were  given  to  the  jury  at  the  instance 
of  the  plaintiff  in  regard  to  the  contributory  negligence  of 
the  plaintiff.  A  careful  examination  of  the  charge  fails  to 
show  it  objectionable  or  eiToneous.  At  the  instance  of  the 
defendant,  the  City  of  Denver,  numerous  instructions  were 
asked  upon  the  question  of  negligence,  eight  of  which  were 
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given,  covering  every  possible  phase  of  the  case ;  some  of 
them  far  more  favorable  to  the  defendant  than  warranted,  so 
much  80  as  to  modify  or  conflict  with  the  charge  given  for 
the  plaintiff, — ^notably,  the  fourteenth  instruction  given  on 
the  part  of  the  city  was  too  favorable,  was  clearly  objec- 
tionable, by  submitting  to  the  jury  the  question  of  ample 
room  for  use  of  pedestrians  on  the  sidewalk  between  the  pits 
and  the  street.  It  had  no  place  in  the  controversy.  The 
building  front  being  on  the  street  line,  allowing  the  pits  in 
the  sidewalk  unprotected,  was  gi*08S  negligence,  regardless  of 
whether  there  was  su£Scient  room  to  avoid  them. 

If  such  defense  could  prevail,  the  city  might  exonerate 
itself  from  liability  by  showing  the  other  side  of  the  street 
or  the  next  parallel  street  safe  and  unobstructed.  Those 
asked  or  refused  were  either  covered  by  the  instructions 
given  or  were  properly  refused  by  the  court,  not  being  war- 
ranted by  the  law.  Instructions  upon  the  same  issue  asked 
by  other  defendants  were  properly  rejected,  the  same  ground 
having  been  covered,  and  the  subject  more  than  exhausted, 
by  the  instructions  given. 

It  is  also  insisted  by  all  the  defendants  that  the  court  erred 
in  refusing  a  nonsuit  on  the  ground  of  plaintiff's  contributory 
negligence.  It  is  a  well  settled  rule  of  law  in  all  this  class 
of  cases  that,  in  order  to  justify  the  court  in  withdrawing  the 
case  from  the  jury,  the  facts  of  the  case  should  not  only  be 
undisputed,  but  the  conclusion  to  be  drawn  from  those  facts 
indisputuble.     2  Thomp;  on  Neg.  1286. 

Cases  in  which  the  question  can  be  withdrawn  from  the 
jury  are  rare.  Railroad  Co.  v.  StoiU^  17  Wal.  667 ;  Railro(id 
Co,  V.  Van  Steinhurg^  17  Mich.  121 ;  Briggs  v.  Taylor,  28 
Vt.  188. 

It  is  only  where  the  circumstances  of  the  case  are  such 
that  the  standard  of  duty  is  fixed  and  the  measure  of  duty 
defined  by  law,  and  is  the  same  under  all  circumstances,  that 
the  court  can  withdraw  it  from  the  jury.  2  Thomp.  Neg., 
8upra;  McCvlly  v.  Clarke,  40   Pa.  St.  899;  Bailroad  Co.  v. 
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MeMtcee,  67  Pa.  St.  811 ;  Bailroad  v.  Heileman,  49  Pa.  St. 
68 ;  Meesel  v.  Lyman^  8  Allen  (Mass.)  284. 

To  leave  the  pits  or  man-traps  unprotected,  and  for  such 
great  length  of  time,  was  clearly  in  violation  of  law,  and  the 
court  could,  as  a  conclusion  of  law,  declare  defendants  guilty 
of  negligence,  but  the  accidental  falling  of  a  person  into  the 
trap  cannot  be  so  declared.  In  all  such  cases  the  question 
of  contributory  negligence  is  for  the  juiy,  to  be  determined 
from  the  facts  and  peculiar  attendant  cii-cumstances  of  each 
case.  See  2  Thomp.  on  Neg.  1178,  and  cases  cited  in  notes  ; 
Whart.  on  Neg.  420,  and  notes  ;  RediSeld  on  Railways,  281 ; 
Railroad  Co.  v.  Stout^  (jmpra  /)  Qvimhy  v.  Railroad^  28  Vt. 
887 ;  Langhoff  v.  Railway  Co.^  19  Wis.  516 ;  Weed  v.  Ballston 
Spa,  76  N.  Y.  829 ;  WMtaker  v.  West  BoyUton,  97  Mass. 
278 ;  Patterson  v.  Wallaee,  McQueen's  H.  L.  Gas.  748 ;  Briygs 
V,  Taylor,  (jiupra;)  Railroad  Co.  v.  Steinburg,(8upra^. 

It  is  earnestly  contended  in  the  argument  of  counsel  for 
the  city  that  the  action  could  not  be  maintained  for  the  want 
of  a  proper  notice  on  the  part  of  the  plaintiff.  It  is  provided 
by  sec.  4,  art.  13  of  the  city  charter  of  1889 :  "  Before  the 
city  of  Denver  shall  be  liable  for  damages  to  any  peraon  in- 
jured upon  any  of  the  streets,  avenues,  alleys  or  sidewalks 
of  the  city,  the  person  so  injured,  or  some  one  in  his  behalf, 
shall  give  the  mayor  or  city  council  notice  in  writing  of  such 
injury,  within  thirty  (80)  dayn  after  tlie  same  has  been  re- 
ceived, stating  in  such  notice  when,  where  and  how  the  injury 
occurred  and  the  exterd  thereof.'' 

It  is  alleged  in  the  complaint,  ^^  That  notice  of  said  acci- 
dent, and  of  the  intention  of  the  plaintiff  to  bring  this  suit  was 
duly  served  upon  the  mayor  of  Denver,  September  18, 1889." 
The  following  appears  in  defendant's  answer:  "  Admits  that 
a  notice  of  the  intention  of  plaintiff  to  bring  suit  was  served 
upon  the  mayor  of  the  city  of  Denver  on  September  18, 
1889."  The  counsel  of  defendant  says  in  argument : — "  The 
giving  of  this  charter  notice  is  indispensable ;  no  action  can 
be  maintained  against  the  city  until  a  written  notice  con- 
taining all  the  charter  requirements  has  been  duly  served. 
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either  upon  the  mayor  or  the  city  council.    It  is  a  condition 
precedent.*' 

In  support  of  this  conclusion  there  are  many  pages  of 
alignment  and  a  citation  of  twenty-seven  authorities.  This 
clearly  shows  the  painstaking  and  careful  industry  of  coun- 
sel. Conceding  the  proposition,  and  admitting  the  applica- 
bility of  all  the  authorities  cited,  how  does  it  affect  the  case? 
It  is  alleged  that  the  notice  was  given — the  fact  is  admitted. 
If  the  notice  was  not  in  accordance  with  the  law,  the  allega- 
tion should  have  been  traversed,  not  admitted.  A  notice 
failing  to  comply  with  the  statute  is  no  notice.  It  was  not 
reached  by  the  demurrer,  for  a  demurrer  only  goes  to  what 
appears  in  pleading.  The  notice  was  not  set  out.  There  is 
no  rule  of  law  requiring  a  pleader  to  incorporate  his  evidence 
into  his  pleading.  Had  an  issue  been  made  upon  it,  proof 
would  have  been  necessary ;  then  the  question  of  sufficiency 
could  have  been  determined.  The  admission  in  answer  ad- 
mits the  legal  sufficiency  of  the  notice  ;  hence,  there  was  no 
issue  requiring  proof — nothing  in  regard  to  it  occurred  up- 
on the  trial.  Its  sufficiency  was  a  question  of  law, — ^the 
paper  was  not  before  the  lower  court,  nor  is  it  before  this. 
No  exception  of  any  kind  was  saved  in  connection  with  it^ 
nor  any  error  assigned  upon  any  action  of  the  court  in  re- 
gard to  it.  There  is  no  action  of  the  lower  court  to  review, 
and  neither  that  court  nor  this  have  or  has  had  an  oppoi^ 
tunity  of  passing  upon  its  legal  sufficiency. 

It  is  contended  also  in  argument  that  the  street  commis- 
sioner of  the  city  of  Denver  was  a  necessary  party,  and  not 
having  been  joined,  the  judgment  was  erroneous.  We  do 
not  think  he  was  a  necessary  party,  but  do  not  find  it  neces- 
sary to  determine  the  question.  Neither  in  pleading,  nor 
upon  the  trial,  was  the  question  of  the  necessity  of  joining 
him  raised.  Such  claim  first  appears  in  the  instructions 
asked  of  the  court,  and  error  is  predicated  upon  the  court's 
refusal  to  instruct.  The  failure  to  join  him  or  any  other 
defendant  should  have  been  taken  advantage  of  in  apt  time, 
in  proper  manner,  in  the  court  below,  so  that  the  omission 
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could  have  been  remedied,  or  in  the  language  of  the  common 
law,  '*  80  as  to  have  given  the  plaintiff  a  better  writ."  After 
issue,  trial  and  judgment,  matter  in  abatement  is  too  late. 
Code  innovation  upon  common  law  practice  has  never  been 
carried  to  the  length  of  allowing  counsel,  upon  review,  to 
set  up  a  defense  negligently  waived  upon  the  trial.  There 
was  no  error  of  the  court  in  refusing  the  instructions  asked 
upon  this  point. 

Of  all  the  authorities  presented  not  one  is  in  point, — ^they 
are  each  and  all,  to  the  effect  that  a  public  officer,  upon  whom 
is  cast,  by  virtue  of  his  office,  certain  duties,  may  be  held 
pei*sonally  liable  to  an  injured  party  for  damages  sustained 
by  reason  of  the  neglect  of  legal  duties  imposed.  Admit  it. 
The  question  is  not  whether  the  plaintiff  could  have  main- 
tained an  action  against  the  street  commissioner,  but  wheth- 
er, failing  to  join  him,  vitiated  a  judgment  against  others 
who  were  also  clearly  liable.  Upon  this  question,  the  only 
one  involved,  no  authorities  whatever  are  presented. 

Counsel  for  defendant  Middleton  insist  that  she  was  not 
the  legal  owner  of  the  premises,  but  that  the  title  was  in  her 
son  as  trustee.  It  is  clearly  shown  that  she  was  actually  the 
owner,  having  the  equitable  and  beneficial  title  and  receiv- 
ing the  income.  This  in  actions  of  this  character  is  suffi- 
cient ;  a  tangible  and  defined  interest  united  with  the  control 
would  render  her  liable.  A  nominal  trustee,  with  no  benefi- 
cial interest  and  receiving  no  income  from  it,  could  hardly 
be  required  to  keep  property  in  repair  at  his  own  expense. 
It  is  urged  that  the  court  erred  in  submitting  to  the  jury  the 
question  of  ownership — ^that  it  was  a  question  of  law  to  be 
decided  by  the  court,  etc.  Technically  this  was  correct,  but 
an  examination  shows  that  the  question  was  submitted  to  the 
jury  at  her  request.  The  first  instruction  given  by  the  court, 
at  her  request,  submitted  the  question  of  ownership  to  the 
jury.  After  clearly  stating  the  legal  situation  of  a  trustee 
to  the  property,  it  continues :  ^*  If  you  believe  from  the  evi- 
dence that  the  defendant,  Middleton,  was  not  the  owner  of 
the  whole,  or  an  interest  in  the  premises  upon  which  the  ao- 
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cideDt  occurred,  and  was  not  in  possession  of  said  premises 
at  the  tirae  of  the  alleged  accident,  you  should  find  for  the 
defendant,"  etc.  She,  certainly,  should  not  complain  that 
the  question  was  submitted  to  the  jury  at  her  request  and  in 
her  own  language.  The  jury  was  warranted  in  finding  that 
she  had  an  ^^  interest  in  the  premises ; ''  that  was  all  that 
was  required  by  the  instruction  to  render  liable.  Counsel 
also  contend  that,  admitting  the  ownership,  the  premises  at 
the  time  of  the  accident  were  in  the  control  and  possession 
of  lessees  ;  that  there  was  no  evidence  that  they  were  out  of 
repair  when  the  lease  was  made,  and  that  in  order  to  hold 
the  owner  it  was  the  duty  of  the  plaintiff  to  make  proof  of 
such  facts.  Counsel  are  mistaken  in  the  first  statement. 
The  testimony  of  the  lessees  established  the  fact  that  the 
excavation  was  in  the  same  condition  when  leased  as  when 
the  accident  happened.  They  are  also  under  a  misapprehen- 
sion in  regard  to  the  duty  of  plaintiff  to  make  the  proof.  It 
was  a  question  not  involved  in  the  issues  he  was  required  to 
try.  It  was  a  matter  in  which  he  had  no  interest  whatever. 
As  before  stated,  he  could  not  be  required  to  adjudicate  is- 
sues entirely  between  defendants  and  adjust  their  respective 
liability. 

The  case  of  Union  B.  Manf.  Co.  v.  Lindsay^  10  Brad. 
(111.)  583,  cited  and  relied  upon  in  support  of  the  above  prop- 
osition, fails  to  sustain  it.  First,  there  was  no  such  statute 
as  here  compelling  the  joining  of  all  parties.  Plaintiff  could 
elect.  Second,  the  general  exception  there  stated  places  this 
case  outside  the  general  rule.  The  court  says :  ^^  The  gen- 
eral rule  of  law  is  that  the  occupant,  and  not  the  owner,  as 
such,  is  responsible  for  injuries  received  in  consequence  of 
failure  to  keep  the  premises  in  repair.  To  this  general  rule 
the  authorities  recognized  these  exceptions:  First.  Where 
the  landlord  has,  by  an  express  agreement  between  the  ten- 
ant and  himself,  agreed  to  keep  the  premises  in  repair,  so 
that,  in  case  of  a  recovery  against  the  tenant,  he  would  have 
his  remedy  over  against  the  landlord.  There,  to  avoid  cir- 
cuity of  action,  the  party  injured  by  the  defect  and  want  of 
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repair  may  have  his  action  in  the  first  instance  against  the 
landlord.  Second.  Where  the  premises  are  let  with  a  nui* 
sance  upon  them,  by  means  of  which  the  injury  complained 
of  is  received." 

That  the  owner  in  this  instance  was  liable,  regardless  of 
the  statute,  under  the  second  exception.  See  1  Thomp.  on 
Neg.  817,  and  cases  cited ;  Qridley  v.  Bloamingtanj  68  lU.  47 ; 
Chicago  v.  0*Brewnan^  65  lU.  160. 

The  argument  of  counsel  for  the  defendant,  Lesher,  is 
devoted  entirely  to  the  contributory  negligence  of  plaintiff. 
The  brief  presented  is  able  and  exhaustive  of  the  question 
discussed. 

Further  discussion  in  addition  to  what  has  been  said  above 
is  unnecessary.  Numerous  errors  are  assigned  on  the  part 
of  Lesher,  but  do  not  appear  to  be  relied  upon  by  counsel, 
except  those  pertaining  to  the  question  of  plaintiff's  negli- 
gence.   We  have,  however,  examined  them. 

Our  conclusion  is  that  no  sufficient  error  occurred  to  war- 
rant a  reversal,  and  that  the  judgment  should  stand  as  en- 
tered. 

Affirmed. 


<*•»> 


Thb  a.  Wbstman  Mercantile  Company,  Appellant, 

V.  Park,  Appellee. 

1.  CoKSiOKMEirr— Bnx  of  LAnnro. 

Ordinarily,  the  ooxiBignor's  ownership  in  goods  ceases  npon  the  ship- 
ment and  transmission  of  a  bill  of  lading,  unless  under  special  cir- 
cumstances the  right  of  stoppage  in  transitu  is  resorted  to,  and  if 
the  property  is  lost,  the  burden  falls  upon  the  consignee. 

2.  Pbacticb— iNSTBtronoHTS. 

It  is  not  error  to  refuse  to  submit  to  the  jury  a  question  upon  which 
there  is  no  evidence. 

Appeal  from  the  JHetriet  Court  of  Weld  County n 
Vol.  11—86 


546        Wbstman  Mercantile  Co.  ▼•  Pabk.  [Sept.  T., 

The  appellant  was  an  incorporated  company  doing  busi- 
ness in  the  city  of  Denver,  and  as  incident  to  its  business 
was  dealing  in  hay.  In  May,  1890,  appellee  entered  into  a 
contract  with  appellant  by  which  he  was  to  sell  and  ship  to 
appellant  an  indefinite  amount  of  hay  during  the  season, 
being  all  appellee  saw  fit  to  ship  at  912  per  ton  for  a  certain 
kind  of  hay  known  as  2d  bottom  hay.  Park  resided  at 
Evans,  Weld  county.  After  enteriug  into  the  contract  and 
from  its  date  up  to  June  12th,  various  lots  of  hay  were  ship- 
ped, received  and  satisfactorily  accounted  for.  On  June  11th 
appellee  shipped  two  cars  of  hay,  some  86,000  lbs.,  to  appel- 
lant, taking  a  bill  or  bills  of  lading.  The  cars  arrived  in 
Denver  on  the  morning  of  June  12th ;  were  switched  on  to 
a  track  in  the  yard  of  the  Union  Pacific  Railway  Co.,  some- 
where in  the  vicinity  of  appellant's  warehouse  about  the  mid- 
dle of  the  day,  Sunday,  June  16th.  In  the  afternoon  or 
evening  of  the  same  day  a  fire  occurred  in  which  appellant's 
warehouse  was  burned  and  some  twelve  cars  of  freight  on 
the  tracks  in  the  vicinity,  among  which  were  five  cars  of  hay 
consigned  to  appellant,  including  the  two  cars  of  appellee  in 
controveray.  After  the  burning  there  was  an  interview  be- 
tween the  parties,  in  which  it  was  agreed  by  appellee  that 
appellant  should  present  the  claim  of  loss  to  the  railway  com- 
pany as  of  its  own  property.  This  was  by  consent  of  appellee. 
The  presentation  was  made  and  was  evidently  unsuccessful ; 
proceedings  of  some  kind  appear  to  have  been  had  against 
the  railway  company,  but  what  they  were,  or  the  result,  does 
not  appear,  only  inferentially.  After  those  proceedings,  ap- 
pellant refusing  to  pay  for  the  hay,  this  suit  was  brought, 
tried  to  a  jury,  resulting  in  a  verdict  and  judgment  for  ap- 
pellee for  $220.  Appellant  contends  that  there  was  no  de- 
livery of  the  hay  to  it ;  that  the  tracks  upon  which  the  cars 
were  burned,  though  in  the  immediate  vicinity  of  the  ware- 
house and  in  the  yard,  were  not  the  tracks  upon  which  they 
received  cars  ;  that  it  had  had  no  notice  of  the  shipment  or 
arrival  of  the  cars  from  either  Park  or  the  railway  company ; 
that  there  had  been  by  them  no  examination  of  the  hay,  and 
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that,  in  their  method  of  doing  business,  there  was  no  change 
of  ownership  until  examination  and  special  acceptance. 

Mr.  H.  N.  Haynes,  for  appellant. 

Mr.  H.  E.  Churchill,  for  appellee. 

Reed,  J.,  after  stating  the  facts,  deUvered  the  opinion  of 
the  court. 

In  regard  to  the  shipment  bv  Park,  the  character  and  the 
value  of  the  hay,  the  time  of  its  arrival  in  Denver  and  the 
switching  and  delivery  of  the  cars  on  a  track  in  the  immedi- 
ate vicinity  of  the  warehouse,  and  an  intended  delivery  by 
the  railway  to  appellant,  there  is  no  controversy.  The  con- 
tract, as  testified  to  by  Mr.  Ballard,  manager  of  appellant, 
appears  to  have  been  by  letter  addressed  to  Park  in  the  early 
days  of  June,  accepted  by  him  and  acted  upon  by  the  parties. 
**I  wrote  plaintiff  we  could  pay  him  fl2  per  ton  on  track  in 
Denver  or  an  our  track  in  Denver  tor  A  No.  1,  Second  bottom 
hay."  He  does  not  say  whether  the  words  used  were  '^  on 
track  in  Denver"  or  "on  our  track  in  Denver."  That  he 
used  the  former  is  fairly  to  be  presumed,  because,  first,  it  is 
commercial  language ;  second,  the  putting  it  upon  the  special 
track  was  something  that  appellee  could  not  control  nor  con- 
tract in  regard  to,  and  this  view  is  fully  sustained  by  his  sub* 
sequent  testimony,  where  he  says :  '*  The  term^  on  track  in 
Denver  means^  under  an  arrangement  of  the  railroad^  on  the 
track  of  conaignee,^^  It  being  under  a  contract  with  the  rail- 
road for  switching  and  delivery,  and  not  by  virtue  of  the  con- 
tract with  Park,  it  was  not  contemplated  or  embraced  in  the 
contract.  All  that  could  have  been  understood  was  the  ordi- 
nary significance  of  the  words,  the  hay  was  to  be  hauled  to 
Denver  and  delivered  on  a  track  at  the  expense  of  the  ship- 
per— that  the  place  of  delivery  was  to  be  Denver  and  not 
Evans.  The  delivery  of  the  bay  was  complete  as  far  as  any 
duty  to  be  performed  by  appellee,  when  the  cars  were  left  in 
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the  general  receiving  yard  of  the  railroad.  It  is  ably  urged, 
and  many  authorities  ai-e  cited,  that  the  railroad  company  was 
the  agent  of  appellee  for  the  delivery  of  the  hay,  consequent- 
ly, he  was  responsible  for  any  delinquency.  The  doctrine  is 
too  broadly  stated,  and  involves  two  distinct  propositions  that 
should  be  separated,  viz.,  the  agency  of  the  railroad  company, 
and  when  the  title  to  the  hay  passed.  The  general  rule  is 
that  the  common  carrier  is  the  agent  of  either  or  both,  and 
might  be  made  responsible  to  either,  depending  upon  the  cir- 
cumstances of  the  case. 

The  question  of  ownership  of  the  goods  is  another  and  dis- 
tinct question.  Ordinarily,  the  ownership  of  the  goods  in 
the  shipper  ceases  upon  the  shipment  and  transmission  of  the 
bill  of  lading,  unless  under  special  circumstances  the  right 
of  stoppage  in  transitu  is  resorted  to.  The  consignment  so 
completely  passes  the  title  to  the  consignee  that  he  can  sell 
to  arrive,  pledge  or  hypothecate  by  a  transfer  of  the  bill  of 
lading ;  he  can  maintain  replevin  or  trespass  in  regard  to  the 
goods.  It  will  at  once  be  seen  that  the  question  of  agency  for 
transportation  is  one  entirely  separate  and  distinct  from  that 
of  the  ownership;  but  admitting  the  premises  and  contention, 
and  that  the  railway  company  was  solely  the  agent  of  appel- 
lee, the  agency  ceased  with  delivery  of  the  cars  "  upon  the 
track  in  Denver." 

The  principal  error  relied  upon  was  the  refusal  of  the  court 
to  give  the  first,  second,  third,  fourth  and  fifth  instructions 
asked  upon  the  part  pt  defendant.  The  instruction  given  by 
the  court  was  short,  pointed  and  unmistakable,  embracing  all 
the  law  involved  in  the  case,  and  fairly  submitting  to  the 
juiy  the  only  questions  of  fact  for  their  determination.  The 
entire  charge  is  the  following : — 

"  Gentlemen  of  the  Jury : — This  is  an  action  brought  by 
George  R.  Park  against  The  A.  Westman  Mercantile  Com- 
pany to  recover  the  value  of  certain  hay  sold  by  the  plaintiff 
to  The  A.  Westman  Mercantile  Company. 

"  If  you  believe  from  the  evidence  that  there  was  a  con- 
tract between  these  parties  for  the  sale  of  this  hay,  and  that 
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the  hay  was  delivered  to  The  A.  Westman  Mercantile  Com- 
pany and  was  accepted  by  it,  either  actually  or  by  viitue  of 
any  custom,  if  any  has  been  shown  regarding  the  dealings  be- 
tween The  A.  Westman  Mercantile  Company  and  The  Union 
Pacific  Railway  Company;  it  will  be  your  duty  to  find  for  the 
plaintiff. 

^  If  you  find  under  all  the  evidence  that  the  hay  in  ques- 
tion was  not  delivered  to  the  defendant,  it  will  be  your  duty 
to  find  for  the  defendant 

^  The  burden  of  proof  is  upon  the  plaintiff  to  establish  his 
case  by  a  preponderance  of  the  testimony ;  that  does  not  al- 
ways mean  the  number  of  witnesses,  but,  after  hearing  all 
the  testimony,  must  convince  your  minds  that  the  greater 
weight  is  in  favor  of  the  proposition  that  plaintiff  maintains. 

^^  If  you  find  from  the  evidence  before  you  that  there  was 
a  contract  that,  before  the  defendant  accepted  any  hay  from 
the  plaintiff,  it  had  a  right  to  inspect  the  same  and  ascertain 
its  quality,  and  you  further  find  from  the  evidence  that  the 
defendant  had  no  opportunity  to  make  such  inspection  in 
this  case  under  the  manner  in  which  hay  was  delivered,  if  you 
find  it  WHS  delivered  at  all,  your  verdict  should  be  for  the 
defendant. 

^*  The  testimony  is  for  your  consideration,  and  it  is  your 
duty  to  take  into  consideration  all  the  facts  and  circum- 
stances surrounding  the  case  in  determining  the  matter." 

The  first,  second  and  fourth  instructions  asked  and  refused 
were  in  regard  to  the  delivery  and  acceptance  of  the  hay, 
and  were  embraced  in  the  instructions  given  by  the  court. 
The  third  was  properly  refused.  It  sought  to  make  defend- 
ant*s  liability  depend  upon  proof  of  notice  from  the  railway 
company  to  the  defendant  of  the  arrival  of  the  cars,  a  mat- 
ter with  which  appellant  had  nothing  to  do,  and  of  no  legal 
significance,  if  the  fact  of  actual  delivery  and  acceptance  was 
established  according  to  the  general  manner  and  custom  in 
which  the  business  between  the  parties  was  transacted. 

The  evidence  in  regard  to  the  delivery  and  acceptance  of 
the  hay  was  somewhat  contradictory.    They  were  questions 
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of  fact  peculiarly  within  the  province  of  the  jury  to  deter- 
mine ;  were  fairly  submitted  by  the  instruction  of  the  court 
and  found  in  favor  of  appellee.  Such  finding  is  conclusive 
upon  this  court. 

The  fifth  instruction  asked  and  refused  was  in  regard  to  a 
supposed  rescission  or  modification  of  the  contract  by  a  con* 
versation  between  the  parties  on  the  9th  of  June,  two  days 
before  the  hay  in  question  was  shipped.  Mr.  Ballard  testi- 
fied that  after  explaining  to  appellee  that  the  market  was 
full  of  hay,  and  stability  of  prices  doubtful,  said,  *^any  fur- 
ther shipments  of  hay  to  us  must  be  as  to  your  own  judg* 
ment."  It  is  not  shown  that  appellee  made  any  response 
whatever.  If  any  effect  can  be  given  to  the  conversation,  it 
was  not  that  appellee  was  to  stop  shipping  or  appellant  re- 
ceiving, but  that  a  contingency  might  arise,  and  the  condi- 
tion of  the  market  be  such  that  there  might  in  the  future  be 
a  necessity  of  modifying  the  contract  as  to  price.  It  is  not 
shown  that  any  such  necessity  arose.  The  most  that  could 
have  been  claimed  for  it  would  have  been  to  allow  appellee 
to  use  it  upon  the  trial  in  reduction  of  damages.  It  was  not 
a  rescission,  hence,  the  insti'uction  asked,  requiring  the  court 
to  submit  to  the  jury  the  question  of  rescission,  was  properly 
refused.  There  was  no  legal  evidence  to  support  the  propo- 
sition. 

It  appears,  inter  oZto,  that  appellant  had  about  half  a  dozen 
cars  of  freight  destroyed  by  the  fire,  including  the  two  in 
controversy,  and  that  it  put  in  the  two  of  appellee,  after  see- 
ing him  and  getting  consent,  with  the  others  in  a  claim 
against  the  railroad  company ;  and  that,  while  the  claim  was 
pending  and  undetermined,  appellee  went  to  the  agent  of  the 
railroad  company  and  and  asked  him  in  regard  to  his  claim^  pre- 
sented by  appellant.  It  is  urged  in  argument  that  this  was 
incompatible  with  his  subsequent  claim  asserted  against  ap- 
pellant. The  consent  of  Park  that  appellant  should  present 
it  as  its  own  claim  is  not  incompatible  with  his  contention  in 
this  case.  If  he  had  asserted  his  ownership  to  the  official, 
and  forbidden  payment  to  the  other  party,  it  might  have  had 
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some  legal  bearing,  but  the  evidence  does  not  go  to  that  ex- 
tent. The  hay  was  not  paid  for;  he  wanted  his  money; 
payment  was  delayed ;  he  went  to  ascertain  what  the  prob- 
abilities were,  and  probably  spoke  of  it  as  his  claim.  It  was 
not  an  estoppel;  no  one  acted  upon  it;  it  was  not  pleaded 
nor  relied  upon  as  an  estoppel ;  it  was  not  raised  in  court 
nor  acted  upon  in  any  manner  so  that  an  exception  was 
saved  or  an  error  assigned.  The  most  that  can  be  claimed 
for  it  was  that  it  was  a  declaration  at  variance  with  the  claim 
being  adjudicated,  and  could  only  affect  his  credibility.  It 
was  certainly  no  more  incompatiUe  than  the  course  of  ap- 
pellant, hisisting  it  was  not  the  owner  after  having  filed  a 
claim  as  the  owner.  The  jury  probably,  very  properl}'',  set 
off  one  against  the  other. 

It  appeara  incidentally  in  the  record  that  some  proceeding 
was  had  by  appellant  against  the  railroad  company  in  which 
testimony  was  taken.  We  aie  not  informed  what  the  pro- 
ceeding was,  nor  what  the  result,  but  it  is  evident  that  ap- 
pellant failed  to  bold  the  railway  company  liable.  It  is  fairly 
inferable  that  the  company  escaped  liability  by  showing  a  de- 
livery of  the  freight  to  appellant,  but  as  before  said,  this  is 
only. an  inference  from  what  briefly  appears  in  the  record, 
and  may  be  incorrect. 

The  judgment  must  be  affirmed. 

Affivpud* 


■«w«*i»i 


Lakdt,  Appellant,  v.  Majob,  Appblleb. 

1.  BUBDBir  OF  Pboof. 

When  the  allegations  of  the  complaint  in  an  action  for  damages  for  a 
breach  of  covenant  of  seizin  are  denied,  the  burden  of  proof  i» 
upon  the  plaintlfF. 

2.  Samk. 

The  burden  of  proof  is  generally  upon  the  party  holding  the  affirma- 
tive of  the  issue. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  Lucius  P.  Marsh,  for  appellant. 

Mr.  W.  T.  RoosBS,  for  appellee. 

RiOHMOND,  P.  J.,  delivered  the  opinion  of  the  court. 

In  this  case  James  S.  Major,  plaintiff,  sues  on  a  covenant 
of  seizin  contained  in  a  conveyance  of  land  made  to  him  by 
the  defendant.  The  breach  assigned  is  that  Landt  was  not 
well  seized  of  a  portion  of  the  premises  mentioned  in  the 
deed ;  that  one  Howard  M.  O'Haver  held  and  owned  a  cer- 
tain portion  of  the  premises  under  an  iri*esistible  paramount 
title.    Twelve  hundred  dollars  damages  claimed. 

The  defendant  puts  in  a  general  denial  of  each  and  all  of 
the  allegations  of  the  complaint,  and  as  a  second  defense  al- 
leges that  the  plaintiff  had  conveyed  the  lands  described  in 
the  complaint  to  one  Ellen  C.  Hopkins.  The  court  deter- 
mined that  the  burden  of  proof  was  upon  the  defendant. 
Thereupon  plaintiff  offered  no  proof,  and  the  defendant  de- 
clined to  introduce  any  testimony  and  excepted  to  the  rul- 
ing of  the  court.  Thereafter  plaintiff  offered  proof  to  show 
the  value  of  the  premises  alleged  to  have  been  conveyed  and 
claimed  by  O'Haver.  Judgment  was  rendered  for  the  sum 
of  $625. 

The  sole  question  presented  for  our  consideration  is  as  to 
whether  the  ruling  of  the  court  was  correct.  Prior  to  the 
code  the  undoubted  rule  was,  that  the  obligation  was  on  the 
defendant  in  an  action  of  this  kind  to  establish  the  perform- 
ance of  his  covenant  of  seizin,  and  the  reason  therefor  is 
patent  to  any  attorney  familiar  with  common  law  pleading. 
But  the  necessity  for  a  continuance  of  the  rule  does  not  now 
exist.  Under  the  code  practice  the  plaintiff  is  bound  to  set 
foith  facts  sufficient  to  constitute  a  cause  of  action.  This 
he  undoubtedly  did,  and  the  allegations  are  met  by  the  geu- 
eral  denial,  and  this  puts  in  issue  every  allegation  of  the  com- 
plaint, including  the  execution  and  delivery  of  the  deed ;  and 
we  think  that  it  was  the  undoubted  duty  of  the  plaintiff  to 
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prove  the  allegatioDs^  before  a  judgment  could  be  rendered 
against  the  defendant. 

Under  the  Michigan  practice  the  defendant  was  permitted 
to  plead  the  general  issue,  and  in  an  action  upon  a  covenant 
of  seizin  the  precise  question  here  presented  was  discussed, 
and  all  of  the  judges  concurred  in  the  conclusion  that  the 
burden  was  upon  the  plaintifiE^  Cooley,  J.,  in  rendering  the 
opinion,  reviews  the  English  and  American  cases  and,  in  con« 
elusion,  says :  Where  parties  contract  concerning  lands  on 
the  assumption  that  one  of  them  is  the  owner,  it  is  a  reason- 
able presumption  that  they  have  first  satisfied  themselves  by 
inquiry  what  the  title  is ;  and  if  a  defect  comes  to  their 
knowledge  afterwards,  the  party  complaining  of  it  should 
point  it  out.  The  law  cannot  assume  that  defects  exist  when 
the  parties  concerned,  who  may  fairly  be  supposed  to  have 
inquired  into  the  facts,  assume  the  contrary :  IngaUs  v.  Ear 
tan,  25  Mich.  82. 

This  doctrine  is  approved  in  the  case  of  Peek  v.  Haughtdl'' 
inffy  85  Mich.  127.  And  in  this  last  case  the  conclusion 
reached  is  that  the  party  alleging  breach  of  covenant  of  title 
must  prove,  not  only  the  making  of  the  covenants,  but  also 
the  breach  thereof,  and  has  the  burden  of  proving  both 
branches. 

In  Woolley  v.  Neweombe,  87  N.  Y.  605,  Rapallo,  J.,  in  com- 
menting upon  this  question,  after  reviewing  the  authorities 
cited  by  the  plaintiff  in  this  case,  says :  ^*  It  is  manifest  that 
under  our  present  system  of  conveyancing,  the  making  the 
title  to  real  estate  matter  of  public  recoi*d  as  accessible  to 
the  vendee  as  to  the  vendor,  the  reason  for  the  former  rule 
entirely  fails,  and  in  this  state  it  no  longer  has  any  founda- 
tion whatever  to  rest  upon ;  and  if  the  common  law  system 
of  pleading  still  prevailed  the  plaintiff,  in  replying  to  a  plea 
of  seizin,  would  doubtless  be  required  to  state,  as  in  other 
actions  of  covenant,  the  particulars  of  the  breach,  and  thus 
assume  the  affirmative.  *  *  *  Under  the  code,  however,  no 
replication  is  necessary ;  issue  is  joined  by  the  service  of  the 
answer.    The  defendant  is  not  bound  to  set  up  in  his  answer 
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performance  of  the  ooveaant,  but.  may  put  in  a  general  de- 
nial, and  this  puts  in  issue  the  allegation  of  the  breach  of 
the  covenant  and  throws  upon  the  plaintiff  the  burden  of 
proving  it." 

As  a  general  rule  ihe  party  htdding  the  affirmative  of  the 
issue  takes  the  oaua  of  proving,  lliere  are,  of  course,  ex* 
ceptious  to  this  rule,  yet  the  general  propositLoa  is  that,  in 
all  instances  where  the  right  of  action  depends  upon  a  naked 
affirmative,  the  party  makix^  it  is  charged  with  the  burden 
of  proving  it.  This  is  in  keeping  with  the  rule  that  the  bur- 
den of  proving  is  upon  him  who  raises  an  issue  which  would 
be  defeated  if  no  proof  was  offered.  The  proof  necessary 
in  a  case  of  this  nature  must  establish  the  execution  and  de- 
livery of  the  deed  of  conveyance,  breach  of  the  covenant 
and  the  damages  resulting.  And  evidently  the  plaintiff  in 
this  cause,  after  obtaining  the.  favorable  ruling  of  the  court 
to  the  effect  that  the  defendant  had  the  burden  of  proof, 
found  it  necessary  to  introduce  testimony  tending  to  estab- 
lish the  damages  for  which  he  sought  to  recover,  and  with- 
out such  proof  the  court  could  not  have  rendered  a  judgment. 
If  such  proof  was  necessary,  we  think  it  follows  that  the 
plaintiff  was  bound  to  introduce  proof  upon  the  other  issues 
I'aised  by  the  pleadings. 

The  judgment  must  be  revei^ed. 

Reversed. 


LiGHTHALL,  APPELLANT,  V.  MoOBE,  APPELLEE. 

1.  Undue  Intloknck — ^Equity. 

Where  a  traiusaction  is  the  result  of  moral,  social  or  domestio  force  ex- 
erted upon  a  party,  controlling  free  action  of  his  will  and  prevent- 
ing any  true  consent,  equity  may  relieve  against  it  on  the  ground  of 
undue  influence. 

2.  Sams. 

It  is  a  constant  rule  in  equity  that  where  a  party  is  not  a  free  agent  and 
is  not  equal  to  protecting  himself,  the  court  will  protect  him. 
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8.  Same. 

A  p&rty  in  another*  8  power  may  have  canceled  an  inequitable  bargain 
to  which  he  was  entrapped  or  practically  compelled,  though  there 
may  have  been  neither  technical  fraud  nor  technical  duress. 

Appeal  from  the  District  Court  of  Arapahoe  County. 

Marvin  H.  Moobb  brought  this  action  for  the  purpose  of 
canceling  a  promissory  note  for  the  sum  of  $1,000,  and  a 
deed  of  trust  executed  to  secure  its  payment. 

Plaintiff  alleges  that  in  December,  1890,  he  executed  his 
promissory  note  payable  to  the  order  of  Albert  C.  Lighthall, 
two  years  after  date  with  interest  at  eight  per  cent ;  and 
that  for  the  purpose  of  securing  the  payment  of  the  note,  he 
executed  and  delivered  a  trust  deed  upon  certain  real  estate ; 
that  the  note  and  deed  of  trust  were  executed  and  delivered 
without  consideration  and  were  obtained  and  extorted  from 
him  by  duress  and  threats  of  arrest  and  imprisonment,  and 
were  so  executed  by  him  through  fear  of  such  threats  being 
put  into  execution. 

The  defendant  specifically  denies  the  allegatiofis  of  the 
complaint,  and  further  alleges  that  the  same  were  made,  ex- 
ecuted and  delivered  for  moneys  had  and  received  by  the 
plaintiff ;  that  the  plaintiff  was  previously  in  the  employ  of 
the  defendant,  and  during  the  course  of  his  employment  ap- 
propriated and  converted  to  his  own  use  certain  sums  of 
money,  and  that  this  note  was  given  in  satisfaction  of  the  sum 
of  money  acknowledged  to  be  due  the  defendant  by  the  plain- 
tiff and  so  misappropriated  by  him. 

The  cause  was  tried  to  the  court  and  resulted  in  a  finding 
favorable  to  the  plaintiff.    Decree  of  cancellation  was  entered. 

Mr.  F.  A.  Williams,  for  appellant. 

Messrs.  Trowbridge  &  Hinckley,  for  appellee. 

Richmond,  P.  J.,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

The  evidence  in  this  case  discloses  the  fact  to  be  that  the 
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plaintiff,  Moore,  was  in  the  employ  of  the  defendant,  Light- 
hall  ;  that  during  a  portion  of  the  time  he  was  engaged  in 
soliciting  trade  and  was  instructed  by  Lighthall  to  occasion- 
ally indulge  in  the  luxury  of  treating  customers.  While  so 
employed,  Lighthall  claims  to  have  discovered  that  certain 
moneys  and  goods  were  disappearing,  of  which  no  account 
was  made ;  that  by  taking  an  inventory  and  comparing  it  with 
the  inventory  of  the  previous  year,  together  with  the  sales 
and  purchases,  he  believed  himself  to  be  the  loser  to  the  ex- 
tent of  about  $1,800,  and  ultimately  fixed  upon  Moore  as  the 
guilty  party,  and  agreed  to  settle  with  him  on  the  basis  of  a 
note  for  $1,000,  secured  by  a  deed  of  trust,  and  to  effectuate 
this  caused  the  plaintiff  to  meet  him  at  the  office  of  his  at- 
torneys, where  he  was  charged  with  an  offense  against  the 
law,  and  given  to  understand,  if  not  directly  threatened,  that 
unless  the  mattqr  w^  settled  satisfactorily  to  defendant  he 
would  be  considered  a  culprit  and  dealt  with  accordingly ; 
that  being  a  married  man  and  realizing  the  position  he  occu- 
pied, he  did,  notwithstanding  his  protestations  of  innocence, 
execute  the  two  papers  which  he  now  seeks  to  cancel. 

The  contention  of  counsel  fur  defendant,  that  the  note  and 
deed  of  trust  was  the  result  of  a  compromise,  or  based  upon 
an  account  stated  between  the  parties,  is  inconsistent  with 
the  allegations  in  the  answer,  as  well  as  with  the  testimony 
of  Lighthall.  By  the  answer  it  is  alleged  that  the  ^^  plaintiff 
was  indebted  to  the  defendant  in  the  sum  of  $900,  for  moneys 
received  by  plaintiff  in  the  course  of  his  employment  by  de- 
fendant, and  for  moneys  converted  to  his  own  use  while  in 
said  employment,"  and  the  testimony  shows  that  Ligthhall 
contemplated,  unless  some  settlement  was  made,  instituting 
criminal  proceedings.  It  may  be  remarked  also  that  the  tes- 
timony absolutely  fails  to  show  any  defalcation  on  the  part 
of  Moore. 

Lighthall  himself  testifies  that  he  was  not  expert  enough 
to  discover  any  shortage. 

*'*•  Q.  You  are  not  able  to  discover  any  shortage  at  this 
time? 
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^  A.  I  am  not  expert  enough. 

^^  Q.  You  have  not  discovered  an3rthing  but  the  $15.00  and 
the  $8.85  ? 

**  A.  And  the  Wilson  business. 

^*  Q.  That  was  settled.  But  since  that  time  you  have  not 
discovered  any  shortage  except  the  $15.00  and  the  $8.85 
which  he  took.    Is  that  all  ? 

^^  A.  I  guess  that  is  all. 

^*  Q.  Do  you  know  how  much  was  due  Mr.  Moore  on  his 
salary  outside  of  what  you  think  he  had  taken  when  he  left? 

"  A.  No,  sir. 

*'*'  Q.  Did  you  ever  take  pains  to  find  out  ? 

^^  A.  No,  I  do  not  think  I  ever  did :  I  do  not  know  how 
we  did  stand  at  the  time  he  quit." 

The  well  recognized  rule  is,  that :  ^^  Where  there  is  no  co- 
ercion amounting  to  duress,  but  a  transaction  is  the  result 
of  a  moral,  social  or  domestic  force  exerted  upon  a  party, 
controlling  the  free  action  of  his  will  and  preventing  any 
true  consent,  equity  may  relieve  against  the  transaction  on 
the  ground  of  undue  influence,  even  though  there  may  be 
no  invalidity  at  law.  In  the  vast  majority  of  instances,  un- 
due influence  naturally  has  a  field  to  work  upon  in  the  con- 
dition or  circumstances  of  th»  person  influenced  which  i*ender 
him  peculiarly  susceptible  and  yielding — ^his  dependent  or 
fiduciary  relation  towards  the  one  exerting  the  influence, 
his  mental  or  physical  weakness,  his  pecuniary  necessities, 
his  ignorance,  lack  of  advice,  and  the  like." 

Pomeroy's  Equity  Jurisprudence,  vol.  1,  §  951,  lays  down 
this  doctrine :  ^^  Cases  of  an  analogous  nature  may  easily  be 
put,  where  the  party  is  subjected  to  undue  influence,  al- 
though in  other  respects  of  competent  understanding.  As, 
where  he  does  act,  or  makes  a  contract,  when  he  is  under 
duress,  or  the  influence  of  extreme  teiTor,  or  of  threats,  or 
of  apprehensions  short  of  duress.  For,  in  cases  of  this  sort, 
he  has  no  free  will,  but  stands  in  vinculis.  And  the  con- 
stant rule  in  equity  is,  that,  where  a  party  is  not  a  free  agent, 
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and  is  not  equal  to  protecting  himself,  the  court  will  protect 
him." 

In  Bishop  on  Contracts,  §741,  it  is  held  that,  ^^One  in 
another's  power,  may,  on  application  to  the  equity  tribu- 
nal, have  canceled  an  inequitable  bargain  to  which  he  was 
entrapped  or  practically  compelled,  though  there  has  been 
neither  technical  fraud  nor  technical  duress.  In  short  any 
complications  in  which  a  party  may  find  himself  involved, 
whereby  his  act  of  contracting  is  not  that  of  a  free  agent, 
may,  at  least  in  equity,  be  availed  of  by 'him  to  avoid  it,  as 
against  those  by  whose  procurement  it  was  made."  See 
§742. 

The  identical  question  here  involved  has  received  the  con- 
sideration the  appellate  court  of  Illinois  in  the  case  of  Eieth 
V.  Buck^  16  111.  Ct.  App.  121.  In  that  case  the  court  took 
occasion  to  comment  favorably  upon  the  language  of  Justice 
Scott  in  the  case  of  James  v,  Roberts^  18  Ohio  St.  648,  where- 
in this  language  was  used :  ^^  Some  allowance  must  always 
be  made  for  the  imperfections  of  the  human  judgment  under 
certain  cii*cumstances ;  the  conduct  of  persons  accused  of 
crime,  although  they  may  be  entirely  innocent,  is  often  most 
inexplicable.  Such  persons  often  magnify  manifold  the  dan- 
gers that  suiTOuiid  them.  Under  such  circumstances  their 
fears  are  easily  wrought  upon,  and  the  law  will  not  always 
require  of  them  the  exercise  of  that  clear  and  accurate  judg- 
ment that  would  otherwise  be  expected.  Under  the  facts 
in  the  case  we  cannot  regard  the  parties  as  standing  in  pari 
delicto.^* 

In  both  of  the  cases  above  referred  to  the  relief  prayed  for 
was  granted.  And  so  also  was  a  similar  result  obtained  in 
the  case  of  Cojtlin  v.  Henton  et  al.^  9  Wis.  496. 

We  think  that  the  above  recited  principles  are  indisputar 
bly  applicable  to  the  case  in  hand.  An  employee  is  charged 
with  a  criminal  offense  -—a  crime  well  known  to  the  statutes 
of  this  state.  He  is  conducted  to  the  presence  of  his  em- 
ployer's counsel,  and  there  for  the  first  time  is  confronted 
with  the  statement  that  his  employer  claims  to  have  lost  a 
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large  sum  of  money  and  believes  him  to  be  the  culprit.  He 
is  advised  to  deliberate  upon  the  situation.  A  compromise 
is  suggested  and  he  is  given  to  understand  that  unless  he 
shall  execute  a  note  and  secure  the  payment  of  the  same 
upon  real  estate  then  standing  in  his  name,  charges  will  be 
preferred  and  that  the  jail  will  be  his  doom.  Still  protesting 
his  innocence,  and  so  continuing  to  protest  for  a  period  of 
four  days,  he  ultimately  executes  the  papers  and  then  re- 
ceives from  his  employer  a  letter  of  recommendation  wherein 
he  is  extolled  as  a  man  of  honesty,  so  strong  in  terms  as 
even  to  cause  him  to  utter  exclamations  of  surprise.  We 
do  not  think  that  there  is  any  compounding  of  felony  in  this 
transaction,  because  the  record  does  not  disclose  that  any 
crime  had  been  committed,  but  we  do  think  there  is  sufficient 
evidence  to  establish  the  fact  to  be  that  the  plaintiff  executed 
the  papers  in  question  in  the  face  of  threats  made  by  Lightr 
hall,  and  that  the  proof  fails  to  show  any  consideration  mov- 
ing from  Lighthall  to  Moore.  And  inasmuch  as  the  only 
ground  upon  which  the  defendant  can  insist  that  the  judg- 
ment should  be  I'eversed  is  that  the  findings  are  contrary  to 
the  evidence,  we  think  that  the  rule  heretofore  frequently 
announced  by  the  supreme  court  of  this  state  and  by  this 
court,  to  the  effect  that  the  verdict  of  the  jury  or  the  findings 
of  the  court  will  not  be  disturbed  where  there  is  sufScient 
evidence  to  support  the  same,  warrants  us  in  affirming  the 
judgment. 

The  judgment  must  be  affirmed. 

Affirmed* 


Taylob,  Plaintiff  in  Error,  v.  Williams,  Defendant 

IN  Error. 

VSHBOB  AND  PUBCHASKB— AbSTBACT— AonOlV  FOB  MONBT  PAID. 

Where  plaintiff  agreed  to  purchase  real  estate  of  defendant,  paid  part 
of  the  purchase  money  and  took  a  receipt  therefor,  showing  that 
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the  agreement  was  that  the  balance  was  to  be  paid  on  or  before  a 
day  named,  "  on  delivery  of  a  warranty  deed  conveying  clear  title, 
with  abstract,*'  Held  : 

1.  That  the  plaintiff  could  insist  upon  the  delivery  of  an  abstract  show- 

ing clear  title  as  a  condition  precedent 

2.  That  upon  default  in  furnishing  such  an  abstract,  the  plaintiff  had 

his  action  for  the  money  paid. 

3.  That  the  defendant  could  not,  in  such  an  action,  shown  as  a  defense 

that  the  defects  in  the  title  disclosed  by  the  abstract  did  not  exist, 
or  that  his  title  to  the  premises  was  complete  and  perfect. 

Urror  to  the  District  Court  of  Las  Animas  County, 

Mr.  James  M.  John  and  Mr.  M.  E.  Stevens,  for  plain- 
tiff in  eiTor. 

« 

Mr.  Caldwell  Yeaman,  for  defendant  in  error. 
Richmond,  P.  J.,  delivered  the  opinion  of  the  coart. 

In  the  month  of  March,  1889,  C.  M.  Williams,  defendant 
in  error,  entered  into  a  contract  of  purchase  of  certain  real 
estate  in  the  city  of  Trinidad  with  the  plaintiff  in  error,  D. 
L.  Taylor.  The  consideration  price  for  the  property  was 
$7,500 ;  $500  was  paid  at  the  time  of  entering  into  the  con- 
tract ;  the  balance  of  $7,000  was  to  be  paid  apon  the  execu- 
tion and  delivery  of  the  abstract  of  title,  together  with  a 
warranty  deed. 

At  the  time  of  the  payment  of  the  money  the  following 
writing  was  executed  by  Taylor: 

"  Tbinidad,  Colo.,  March  9, 1889. 

Reced  of  C.  M.  Williams  five  hundred  payment  on  ace.  of 
the  sale  "  City  Hotel "  property,  bale,  of  $7,000  to  be  paid 
on  or  before  Apl.lst,on  del.  of  warranty  deed  conveying 
clear  title  with  abstract. 

D.  L.  Taylor." 

It  appears  from  the  record  that  an  abstract  of  title  was 
furnished  and  submitted  to  the  solicitors  of  Williams ;  that 
the  ultimate  conclusion  of  the  solicitors  was  that  the  abstract 


1892.]  Tayloe  v.  Williams.  561 

did  not  show  a  perfect  title  in  Taylor  and  an  opinion  was 
rendered  to  that  effect. 

On  May  8, 1889,  Williams^  by  letter,  dated  at  Colorado 
Springs,  advised  Taylor  of  the  conclusion  reached  by  his  so- 
licitors and  forwarded  to  him  a  copy  of  the  opinion,  which 
opinion  pointed  out  the  defects  in  the  title. 

Subsequently  a  demand  was  made  for  the  return  of  the 
$500,  and  expense  of  examination  of  title,  together  with  in- 
terest on  the  $7,000,  which  had  been  lying  idle  in  the  bank 
for  a  period  of  several  months,  for  the  purpose  of  meeting 
the  final  payment.  This  demand  was  refused  and  action 
brought. 

In  the  course  of  the  trial  certain  documentary  evidence 
was  offered  for  the  purpose  of  establishing  Taylor's  title,  to 
which  objection  was  made  and  sustained.  The  cause  was 
tried  to  the  court.  The  court  found  for  the  plaintiff  and 
rendered  judgment  for  the  sum  of  $750.60.  To  reverse 
which  this  writ  of  error  is  prosecuted. 

The  first  thing  we  have  to  determine  is  the  character  of 
the  contract.  If  from  the  language  of  the  entire  contract 
we  shall  conclude  that  the  intention  of  the  parties  was  such 
that  the  agreement  on  the  part  of  Williams  was  to  consum- 
mate the  purchase  by  paying  the  balance  of  the  purchase 
price  when  he  should  receive  an  abstract  showing  a  clear 
and  undoubted  title  in  Taylor,  and  that  it  was  the  duty  of 
Taylor  to  furnish  such  abstract,  which  he  failed  to  do,  then 
the  c6nclusion  will  be  that  the  furnishing  of  such  abstitict 
was  a  condition  precedent,  and  it  is  the  duty  of  both  courts 
of  law  and  of  equity  to  enforce  the  same. 

It  is  a  well  known  fact  that  few  persons  purchase  real  es- 
tate at  the  present  time  without  first  obtaining  from  the  ven- 
dor an  abstract  of  the  records  showing  the  condition  of  the 
vendor's  title,  and  with  the  view  of  having  such  title  passed 
upon  by  some  one  learned  in  the  law.  We  have  no  doubt 
but  that  the  parties  to  this  ti-ansaction,  at  the  time  of  execu- 
tion of  the  writing  and  the  payment  of  the  $500,  well  under- 
stood that  the  abstract  should  precede  the  execution  and 
Vol.  11—86 
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delivery  of  the  warranty  deed,  and  that  it  should  receive  the 
consideration  of  such  solicitors  as  the  vendee  might  select 
This  is  confirmed  by  the  action  of  Taylor  in  procuring  an  ab- 
stract, and  in  retaining  within  his  possession  the  warranty 
deed,  and  his  frequent  consultation  with  parties  having  the 
abstract  under  consideration. 

It  is  nowhere  claimed  in  the  record  that  the  abstract  so 
furnished  did  show  a  perfect  title.  On  the  contrary,  it  is 
insisted  that  notwithstanding  the  admission  that  the  title 
was  faulty,  as  shown  by  the  abstract,  yet  nevertheless  in  an 
action  to  recover  back  the  money  paid  as  part  of  the  pur- 
chase price,  the  defendant  was  entitled  at  the  trial  to  show 
that  he  had  a  complete  and  perfect  title  to  the  premises. 
We  cannot  agree  with  this  contention.  The  contract  was 
to  furnish  an  abstract  of  title,  and  such  abstract  should  con- 
tain whatever  concerns  the  sources  of  the  title  and  its  con- 
ditions. Not  only  should  the  descent  and  line  of  the  title  be 
clearly  traced  out,  and  all  incumbrances,  all  chances  of  evic- 
tion, or  adverse  claims  should  be  shown,  but  material  parts 
of  all  patents,  deeds,  wiUs,  judicial  proceedings  and  other 
records  or  documents  which  touch  the  title,  and  also  liens 
and  incumbrances  of  every  nature,  should  be  set  forth.  And 
in  every  cOnti-act  for  the  sale  of  real  estate  it  is  implied  that 
the  seller  will,  before  the  completion  of  the  contract,  show  a 
good  marketable  title.  The  object  of  the  abstract  is  to  en- 
able the  purchaser  or  his  counsel  to  pass  more  readily  on  the 
sufficiency  of  the  title.  This  being  so,  we  are  unable  to  see 
how  the  defendant,  Taylor,  could  have  insisted  on  the  com- 
pletion of  the  contract  of  purchase  by  Williams  until,  as  by 
the  terms  of  the  contract,  he  had  shown  by  abstract  a  perfect 
chain  of  title.  If  he  could  not  do  this,  then  clearly  he  had 
no  right  to  retain  in  his  possession  the  money  which  he  had 
received  under  the  contract  as  part  of  the  purchase  price. 
But,  in  addition  to  the  foregoing,  it  is  insisted  that  because 
Williams  retained  the  contract  within  his  possession  for  a 
period  of  a  month  over  the  time  specified  in  the  agreement 
for  the  delivery  of  the  abstract  and  deed,  that  he  thereby  ex- 


1892.]  Tatloe  v.  Williams.  568 

cused  the  performance  and  thus  entitled  the  defendant  to 
introduce  in  proof  his  chain  of  title.  While  it  is  true  that 
this  delay  in  rescinding  the  bargain  on  the  part  of  Williams 
was  a  voluntary  act  on  his  part,  it  in  no  way  prejudiced  Tay- 
lor, but,  on  the  contrary,  furnished  him  a  further  opportun- 
ity of  providing  an  abstract.  Besides,  it  appears  that  from 
the  time  of  the  return  of  the  abstract  and  demand  of  repay- 
ment to  the  commencement  of  the  action,  three  months 
elapsed,  and  that  from  the  commencement  of  the  suit  until 
rendition  of  judgment  more  than  six  months.  Yet  at  no  time, 
not  even  on  the  trial  of  the  cause,  did  Taylor  present  an  ab- 
stract other  than  the  one  which  had  been  rejected  and  which 
was  admitted  to  be  defective.  Had  the  defendant  tendered 
an  abstract  showing  a  good  title  prior  to  any  rescission  of  the 
bargain  by  the  vendee,  he  could  have  enforced  the  contract 
of  sale.  What  his  rights  might  have  been  had  he  made  such 
tender  prior  to  the  bringing  of  this  action  or  even  at  the  trial 
it  is  wholly  unnecessary  for  us  to  determine. 

It  is  said  by  the  English  authorities,  the  lapse  of  time  may 
be  disregarded  in  equity,  in  decreeing  a  specific  performance 
of  a  contract  for  land.  There  is,  however,  a  vast  difference 
between  contracts  for  land  in  England  and  in  this  country. 
There  the  lands  have  a  known,  fixed  and  staple  value,  and 
this  rule  might  be  enforced  with  justice  to  all  parties ;  but  in 
this  country,  where  the  price  is  continually  fluctuating  and 
uncertain  and  a  day  often  makes  a  great  difference,  and  in 
almost  every  case,  time  is  a  very  material  circumstance.  Such 
in  substance  is  the  language  of  Justice  Livingston  in  the  case 
of  Hepburn  v.  Auld^  5  Cranch,  279. 

It  may  be  added  to  this  that  at  the  present  day  business  is 
done  with  such  comparative  speed,  changes  of  property  and 
places  of  business  are  so  frequent,  that  it  would  in  most 
cases  be  inequitable  to  compel  a  party  to  accept  property 
after  any  considerable  delay,  or  to  compel  him  to  keep  his 
funds  unemployed  through  fear  that  the  court  may  order 
him  to  accept  it  on  terms  of  delay  that  he  never  assented  to. 
Richmond  v.  Qray^  3  Allen,  25. 
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We  have  been  unable  to  find  any  role  of  equity  or  princi- 
ple of  law  that  would  justify  us  in  saying  that  a  court  should 
compel  a  party  to  accept  a  deed  to  premises  after  so  long  a 
delay  as  is  here  shown  on  the  part  of  the  defendant,  or  to 
declare  that  a  party  who  had  generously  extended  the  time 
for  the  performance  of  conditions  precedent  to  purchase, 
would  not  be  entitled  to  recover  the  amount  paid  and  his 
legitimate  damages  by  reason  of  the  failure  of  the  seller  to 
pei'form  the  conditions  of  his  written  promise. 

Certain  it  is  that  a  defective  record  title  is  not  marketable, 
and  that  a  specific  performance  will  never  be  decreed  on  the 
suit  of  the  vendor  whenever  the  doubt  concerning  title,  is 
one  which  can  only  be  settled  by  further  litigation.  Thimer 
V,  McDonnell^  76  Cal.  177;  Richmond  v.  Gray^  supra;  Qans 
V.  Benahawy  2  Pa.  St.  34 ;  Studevant  v.  Jacquea^  14  Allen, 
523 ;  Howe  v.  Hutchinson^  105  Ills.  501. 

What  absolves  a  vendee  in  equity  will  discharge  him  at 
law  from  responsibility  upon  a  contract  to  buy.  Schroeder  v, 
Wittram,  66  Cal.  686. 

The  case  of  Smith  v.  Taylor^  82  Cal.  538,  is  one  very 
similar  to  the  one  in  hand.  The  court  in  commenting  upon 
the  contract  said :  The  only  fair  interpretation  of  this  con- 
tract is  that  he  was  to  furnish  an  abstract  of  title,— a  paper 
prepared  by  a  skilled  searcher  of  records  which  should  show 
an  abstract  of  whatever  appeared  on  the  public  records  of 
the  county  affecting  the  title, —and  that  this  abstmct  must 
show  good  title,  or  there  was  no  sale,  and  in  that  event  he 
must  return  the  money.  It  appeared  that  the  abstract  did 
not  show  good  record  title,  and  the  court  held  that  the  plain- 
tiff was  not  bound  to  make  any  investigation  outside  the 
abstract^  or  to  take  the  chances  of  any  litigation  which  the 
abstract  showed  to  be  either  pending  or  probable.  In  that 
case  as  in  this  it  was  insisted  that  the  vendor  had  the  right 
to  prove  by  evidence  aliunde  that  the  claims  of  persons  who 
appeared  by  the  abstract  of  title  to  be  asserting  title  to  land 
adverse  to  the  title  which  he  offered,  and  who  had  suits  pend- 
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ing  regarding  the  same  were  groundless.    Such'  evidence 
was  held  inadmissible. 

We  do  not  think  that  the  tide  was  involved  in  this  action. 
By  the  abstract  it  was  shown  that  the  condition  of  the  title 
was  such  as  to  put  Williams  in  a  position  to  treat  the 
contract  between  himself  and  the  defendant  as  rescinded. 
Schroeder  v.  Wittram^  9upra. 

In  what  respect  the  damages  are  excessive  is  not  pointed 
out.  Plaintiff  had  an  undoubted  right  to  recover  the  sum 
of  9500 — the  amount  paid  out  for  examination  of  the  ab- 
stract and  the  interest  on  the  sum  which  had  remained  idle 
during  the  pendency  of  the  contract  between  the  parties. 

We  do  not  feel  called  upon  to  exercise  our  arithmetical 
talent  in  ascertaining  by  computation  precisely  the  amount 
of  the  excess.  Besides,  this  is  a  matter  that  should  have 
been  brought  to  the  attention  of  the  court  below,  where  it 
undoubtedly  would  have  been  corrected. 

Counsel  for  plaintiff  in  error  discusses  the  inadmissibility 
in  evidence  of  opinion  as  to  the  defect  of  title.  The  opinion 
was  put  in  evidence  by  consent  as  shown  by  the  bill  of  ex- 
ceptions, therefore  they  are  not  in  a  position  to  insist  upon 
this  as  error. 

We  are  clearly  of  the  opinion  that  the  findings  of  the 
court  below  were  correct,  and  that  the  judgment  was  pro- 
perly entered  for  the  plaintiff. 

The  judgment  must  be  affirmed. 

Affirmed, 


Rice,  Plaintiff  in  Ebbor,  v.  Hauptman,  Defendant 

IN  Erbob. 

1.  Pbactice  in  Attachment.  ' 

QaeBtionB  as  to  the  suffloiency  of  an  affidavit  in  attachment,  not  raised 
in  the  court  below,  will  not  be  considered  on  review. 

2.  Sams. 

Defects  in  an  affidavit  in  attachment  must  be  taken  advantage  of  in  the 
court  below  before  trial  upon  the  traverse. 
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3. Waiver  by  Stipuultiok. 

Parties  Btipulating  that  the  trial  upon  the  traverse  in  attachment  may 
be  had  at  a  day  later  than  the  trial  upon  the  merits,  will  not  be 
heard  to  complain  of  irregularity  in  the  order  of  proceeding  in  thia 
respect 

Error  to  the  Cawnty  Court  of  Arapahoe  County. 

Mr.  Chablbs  H.  Burton,  for  plaintiff  in  error. 
Mr.  Isaac  E.  Babnum,  for  defendant  in  error. 
Richmond,  P  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  William  C.  Hauptman,  de* 
fendant  in  error,  against  Margaretta  G.  Rice,  plaintiff  in  en-or, 
to  recover  the  sum  of  ^1.00  for  services  i*endered.  Suit  was 
instituted  before  a  justice  of  the  peace,  and  an  attachment 
writ  sued  out.  Affidavit  in  attachment  was  traversed  and 
counterclaim  filed.  The  cause  was  tried,  and  resulted  in  a 
judgment  against  the  defendant  for  the  sum  of  $49.00.  An 
appeal  was  prosecuted  to  the  county  court.  The  cause  was 
again  tried  and  resulted  in  a  judgment  against  defendant  for 
the  sum  of  $44.00,  besides  a  judgment  sustaining  the  attach- 
ment. 

To  reverse  this  judgment  three  errors  are  assigned : 

First.  In  rendering  judgment  for  the  plaintiff. 

Second.  In  sustaining  the  attachment  proceedings. 

Third.  In  tiying  the  issues  in  attachment  after  rendering 
judgment  upon  the  main  issue  for  the  plaintiff. 

We  have  carefully  reviewed  all  of  the  testimony  in  this 
case  and  have  reached  the  conclusion  that  there  is  ample  tes- 
timony to  support  the  court  in  finding  for  the  plaintiff  and 
rendering  judgment  thereon. 

In  regard  to  the  contention  that  the  affidavit  in  attachment 
was  defective,  we  have  to  say  that  the  plaintiff  is  not  in  a 
position  to,  for  the  first  time,  raise  the  question  in  this  court. 
It  is  a  question  that  should  have  been  raised  by  motion  to 
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quash,  and  after  baving  traveised  the  affidavit  in  attachment, 
the  defendant  could  not  interpose  such  a  motion.  Defects 
of  this  nature  and  irregularities  in  attachment  proceedings 
must  be  met  in  the  proper  waj  in  the  court  below,  and  before 
going  to  trial  upon  the  issues  raised  by  an  affidavit  traversing 
the  affidavit  upon  which  the  attachment  writ  is  issued. 

With  reference  to  the  third  point,  that  the  court  should 
have  first  determined  the  issue  raised  in  the  attachment  pro- 
ceedings before  trying  the  main  issue,  we  call  attention  to 
the  fact  that  the  record  shows  that  the  trial  of  this  issue  was 
by  consent  of  both  parties  postponed  until  September  9th. 
The  language  of  the  stipulation,  after  entitling  the  cause,  is 
as  follows :  ^'  In  this  cause  it  is  stipulated  that  the  hearing  on 
the  traverse  may  be  continued  until  September  9,  1891." 
Signed  by  attorneys  for  plaintiff  and  defendant.  It  was  heard 
on  September  9th,  and  determined  on  September  14th,  and 
no  exception  reserved  to  the  judgpnent  thereon. 

In  the  face  of  this  record  we  are  unable  to  conceive  how 
any  one  could  expect  it  to  be  within  the  realms  of  possibility 
that  the  judgment  herein  entered  could  be  reversed* 

Having  reached  the  conclusion  that  there  is  ample  testi- 
mony to  support  the  findings  of  the  couit  upon  the  main  issue, 
we  are  compelled  to  affirm  the  judgment. 

Affinned, 


HiGGINS,  ET    AL.,   APPELLANTS,  V.   ThB   PeOPLB   OP   THE  1   *   ^^ 

State  of  Colorado,  Appellees. 

1.  Amekdmsnt  afteb  Appbal. 

A  court  haa  power  to  vacate  a  judgment  at  the  term  at  which  it  was 
rendered,  and  permit  the  pleadinga  in  the  case  to  be  amended,  not- 
withstanding an  appeal  from  the  judgment  has  been  perfected. 

2.  SaMB— DiSCBETION. 

Tlie  allowance  of  amendments  to  pleadings  rests  In  the  sound  discre- 
tion of  the  court 

Appeal  from  the  District  Court  of  Las  Animas  County. 
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Messrs.  Nobthcutt  &  Franks,  for  appellants. 

Mr.  James  M.  John,  for  appellees. 

Richmond,  P.  J.,  delivered  the  opinion  of  the  court. 

At  a  term  of  the  district  court  of  the  third  judicial  district 
within  and  for  the  county  of  Las  Animas,  one  Thomas  Hig- 
gins  was  indicted  for  assault  with  intent  to  kill  and  murder. 
Trial  was  had  and  resulted  in  a  verdict  of  guilty,  which  ver^ 
diet  was  set  aside  and  new  trial  ordered.  Thereafter  Hig- 
gins  as  principal  and  John  O.  Packer  and  Jesse  G.  Northcutt 
as  sureties,  entered  into  a  recognizance  in  the  sum  of  l|2,000, 
conditioned  that  the  said  Thomas  Higgins  should  personally 
be  and  appear  before  the  district  court  on  the  next  regular 
term  thereof  to  be  holden  in  the  court  house  in  Trinidad  in 
said  county  on  the  9th  of  March,  1891,  and  from  day  to  day 
of  each  term  thereof. 

On  the  17th  of  March,  A.  D.  1891,  the  same  being  one  of 
the  regular  judicial  days  of  the  March  term  of  said  court,  the 
said  Higgins  then  and  there  failed  to  personally  be  and  ap- 
pear. The  complaint  recites  that  he  was  called  but  oame 
not,  and  therein  made  default.  That  thereupon  the  said 
Packer  and  Northcutt  were  also  called  to  bring  into  court  the  * 
body  of  Thomas  Higgins,  which  they  failed,  refused  and  neg- 
lected to  do,  and  thereby  made  default  in  the  conditions  of 
the  said  recognizance,  and  the  same  was  then  and  there  by 
order  entered  of  record  in  said  court,  declared  forfeited. 

To  the  original  complaint  a  demurrer  was  interposed,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  It  was  overruled  and  defendants  elected 
to  stand  by  the  demurrer.  Judgment  was  thereupon  entered. 
An  appeal  prayed,  appeal  bond  filed  and  transcript  ordered. 

Thereafter  at  the  same  term  of  the  court,  the  district  attor- 
ney appeared  and  moved  the  court  to  vacate  the  judgment, 
admitting  that  the  complaint  was  defective.  To  thus  vacat- 
ing the  judgment  defendants  interposed  objections, but  never- 
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theless  the  motion  was  allowed  and  the  court  then  permitted 
the  complaint  to  be  amended  by  inserting  the  words,  ^*  which 
said  recognizance  was  then  and  there  dulj  filed  in  the  district 
court  of  said  county  and  become  a  part  of  the  records  there* 
of." 

The  demurrer  to  the  original  complaint  was  permitted  to 
stand  as  the  demurrer  to  the  complaint  as  amended,  and  was 
overruled.  Defendants  refused  to  answer  and  elected  to 
stand  by  the  demurrer,  default  and  final  judgment. 

The  errors  assigned  are  that  the  court  erred  in  permitting 
the  plaintiff  to  amend  the  complaint,  and  that  even  with  the 
amendment  the  complaint  is  insufiicient  in  this,  that  it  fails 
to  show  that  the  default  of  the  principal,  Higgins,  was  entered 
of  record. 

The  first  question  is  most  unmistakably  met  and  answered 
by  the  conclusion  of  the  supreme  court  in  the  case  of  Ham 
V.  JReiUer^  15  Colo.  817.  This  was  a  case  which  was  upon 
appeal  reversed  and  thereafter  a  new  trial  was  had,  but  pre- 
vious to  proceeding  to  trial  application  was  made  to  amend 
the  pleading,  and  granted.  The  court,  in  the  course  of  the 
opinion,  says :  ^^  The  amended  pleading  appears  to  have  been 
necessary  to  enable  the  plaintiff  to  fully  and  thoroughly  pre- 
sent upon  the  trial  his  defense  to  the  new  matter  set  up  in 
the  answer,  and  was  properly  allowed.  It  is  not  claimed  that 
defendant  was  surprised  at  the  nature  of  the  matters  pleaded 
therein,  and,  if  he  had  shown  such  surprise  this  would  more 
properly  have  furnished  a  ground  for  a  continuance  than  a 
valid  objection  to  the  allowance  of  the  amendments.  It  is  the 
policy  of  the  code  to  allow  amendments  to  pleadings  when- 
ever the  ends  of  justice  will  be  subserved  thereby,  and  it  has 
been  repeatedly  held  by  this  court  that  such  amendments 
may  be  permitted  in  the  discretion  of  the  court  after  one  trial 
has  been  concluded  and  a  new  trial  ordered.  Such  applica- 
tions are  addressed  to  the  sound  discretion  of  the  trial  court, 
and  its  decision  thereon  will  not  ordinarily  be  disturbed." 

Such  being  the  rule,  we  are  of  the  opinion  that  the  con- 
tention of  appellants  herein  is  without  merit.    The  vacation 
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of  the  judgment  was  undoubtedly  within  the  power  of  the 
court,  and  the  leave  to  amend  the  complaint  thereafter  finds 
its  warrant  in  the  rule  laid  down.  If  after  trial  and  an  ap- 
peal and  i*eversal  of  judgment  an  amendment  is  allowable 
under  the  code,  how  can  it  be  argued  that  upon  vacation  of 
its  own  judgment,  when  such  judgment  is  within  the  abso- 
lute control  of  the  court,  an  amendment  to  pleadings  should 
not  be  allowed.  The  amendment  permitted  was  not  a  mat- 
ter of  surprise  nor  did  it  in  any  wise  prejudice  the  defend- 
ants. On  the  contrary  the  record  discloses  the  fact  to  be, 
that  they  well  knew  of  the  necessity  of  the  amendment,  and 
that  they  precipitated  their  appeal  by  filing  a  bond  and  call* 
ing  for  a .  transcript  before  the  expiration  of  the  time  and 
during  the  term  of  court  whei*ein  default  and  final  judgment 
was  entered.  It  was  purely  a  technical  defense,  and  the  sit- 
uation fully  supports  the  court  in  the  exercise  of  its  discre- 
tion in  allowing  the  amendment  at  the  time. 

With  reference  to  the  point  that  the  complaint  fails  to 
show  that  the  default  of  the  principal  obligor  was  entered 
of  record,  we  have  to  say  that  we  think  the  complaint  suf- 
ficiently alleges  that  fact.  For  after  reciting  that  the  prin- 
cipal, Higgins,  was  repeatedly  called,  and  the  subsequent 
calling  of  Packer  and  Northcutt  as  sureties,  it  then  says, 
*^  and  thereby  made  default  in  the  premises  and  conditions  of 
their  said  recognizance,  and  the  same  was  then  and  there,  by 
order  entered  of  record  in  said  court,  declared  forfeited." 
The  most  that  can  be  said  of  the  complaint  in  this  particu- 
lar, is  that  it  is  rather  disconnected  and  ambiguous.  The 
demurrer  onl)*^  alleges  that  the  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action.  All  other  grounds 
of  demurrer  save  and  except  jurisdiction  must  be  enumer- 
ated. Such  is  the  provision  of  the  code  and  the  repeated 
decisions  of  the  Supreme  Court  as  well  as  this  court.  If 
counsel  for  appellants  could  have  found  any  authorities  in 
6uppoi*t  of  the  last  proposition,  we  assume  that  they  would 
have  cited  them.  The  authorities  cited  seemingly  support 
the  proposition  that  the  recognizance  on  which  the  action 
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was  brought  should  be  returned  to  the  clerk*  of  the  court  in 

which  the  principal  therein  was  bound  to  appear.    These 

authorities  have  no  application  to  the  situation  of  the  parties 

nor  any  relevancy  to  the  issue  presented  by  the  complaint. 

The  record  distinctly  shows  that  the  recognizance  was  taken 

in  open  court  and  was  made  a  part  of  the  record  then  and 

there,  and  it  is  so  recited  in  the  complaint  by  the  very  words 

of  the  amendment,  if  it  did  not  sufficiently  appear  before. 

The  judgment  is  affirmed. 

Affirmed^ 


M>»> 
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HuMMKL,  Appellant,  v.  PmsT  National  Bank  op  Cen-  ]  ^g  m 

TRAL  City,  Appellee.  ^"~" 

1.  Banss—Tbust  Funds. 

Moneys  deposited  or  placed  In  bank  for  the  payment  of  a  draft  become 
trust  funds,  applicable  only  to  the  payment  of  the  bill,  cannot  be 
diverted  from  the  purpose  to  which  they  were  to  be  applied,  and 
do  not  lose  their  character  by  being  commingled  with  the  general 
deposits. 

2.  Same — ^ADMDasT9AT0B*s  Intbrest  nr. 

Trust  funds  in  bank  may  not  be  diverted  to  other  uses  than  those  desig- 
nated, do  not  become  the  property  of  the  banker,  and  form  no  part 
of  his  estate.  His  administrator  takes  and  holds  them  merely  as  a 
bailee. 

8.  Agbnoy. 

The  relation  of  banker  and  correspondent  for  the  purpose  of  collection 
is  that  of  special  agent  to  do  a  particular  thing. 

4.  PBmciPAii  Ain>  AOEirr — ^Notice. 

The  principal  is  chargeable  with  the  information  acquired  by  his  agent, 
whether  he  obtained  it  in  the  course  of  the  transaction  of  his  prin- 
cipal's business  or  otherwise,  providing  the  knowledge  is  so  ac- 
quired by  him  as  to  be  presumptively  within  his  recollection  when 
he  is  acting  on  behalf  of  the  principal. 

5.  Nationaj*  Banx — Pbaotice. 

A  national  bank  organized  to  do  business  in  this  state  is  not  a  foreign 
corporation  within  the  rule  which  requires  proof  of  corporate  ex- 
istence under  a  genend  denial. 

Appeal  from  the  District  Court  of  Arapahoe  County. 
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Mr.  A.  H.  DeFrangb^  for  appellant. 

No  appearance  for  appellee. 

BissBLL,  J.,  delivered  tihe  opinion  of  the  court. 

The  very  learned  and  elaborate  opinion  delivered  bj  Mr. 
Commissioner  Patterson  (14  Colo.  259)  when  this  contro- 
versy was  before  the  supreme  court,  determines  this  case  un- 
less the  proofs  which  were  taken  on  the  trial  in  some  way 
limit  the  application  of  the  doctrine  which  the  court  laid 
down  in  that  opinion.  After  a  very  exhaustive  review  of  all 
of  the  authorities,  the  court  held  that  the  funds  which  were 
deposited  by  Heatley  in  Everett's  Bank  for  the  payment  of 
the  draft  which  had  been  di*awn  by  Risdon,  became  trust 
funds,  applicable  only  to  the  payment  of  the  bill.  The  broad 
principle  was  asserted  that  under  the  circumstances  of  the 
payment  the  funds  could  not  be  diveited  fi'om  the  purposes 
to  which  they  were  to  be  applied,  and  that  they  did  not  lose 
their  character  by  being  commingled  with  the  general  de- 
posits of  the  bank.  The  present  opinion  must  be  read  in 
conjunction  with  the  one  delivered  at  that  time,  to  properly 
apprehend  the  limitations  under  which  it  is  rendered.  The 
facts  will  not  be  restated,  except  in  so  far  as  they  are  varied 
by  the  evidence.  Generally  it  may  be  said  that  the  proof 
showed  that  under  the  arrangement  which  he.  made  with 
Heatley,  Risdon,  on  the  15th  of  July,  drew  a  draft  on  him 
and  indoi'sed  it  to  the  present  plaintiff,  the  First  National 
Bank  of  Central  City,  which  paid  him  the  money,  less  the 
regular  discount.  This  bank  tmnsmitted  the  bill  to  Everett, 
a  banker  at  Golden,  with  directions  to  collect  it  and  remit 
the  proceeds  to  the  German  National  Bank  of  Denver.  On 
receipt  of  the  bill  Everett's  Bank  presented  it  to  Heatley,  on 
whom  it  was  drawn,  who  paid  it  in  this  wise :  he  was  the 
holder  of  two  certificates  of  deposit  of  $1,000  each,  and  had 
to  his  general  credit  in  the  bank  a  little  more  than  $200 ; 
be  surrendered  the  certificates  of  deposit,  which  were  placed 
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to  his  credit ;  he  then  drew  a  check  on  the  bank  for  the 
amount  of  the  draft  which  was  marked  paid,  and  the  amount 
was  charged  to  his  individual  account  on  the  ledger.  The 
bai&er,  under  his  instructions,  turned  over  to  Heatley  a  note 
and  deed  of  trust  on  certain  property  which  had  been  exe- 
cuted by  Risdon  to  secure  the  payment  of  the  loan.  In  the 
forenoon  of  the  day  on  which  this  transaction  occurred,  and 
shortly  thereafter,  Everett  died  and  left  his  institution  in  a 
hopelessly  insolvent  condition. 

It  was  proven  that  one  Charles  T.  Clark  was  the  county 
treasurer  of  Jefferson  county,  and  had  deposited  the  county's 
money  in  Everett's  Bank.  On  the  17th  of  July,  when  the 
draft  was  paid,  there  was  standing  to  Clark's  credit  under 
tlie  general  heading  in  the  bank's  books  of  ^^  Clark,  Charles 
T.,  County  Treasurer,"  f6,898.84.  It  also  appeared  that  Mc- 
Oee,  the  city  treasurer  of  Golden,  had  a  balance  on  the  same 
date,  as  ti*easurer,  of  $4,909.14.  The  daily  balance  book  of 
Everett's  Bank  showed  the  amount  of  cash  on  hand,  at  the 
close  of  business,  July  16th,  to  have  been  $5,588.19,  and  on 
July  17th  to  have  been  $6,768.29. 

Aside  from  these  proofs  the  case  shows  that  the  adminis- 
trator attempted  to  defend  by  setting  up  that  Everett  died  on 
the  17th  of  July,  1884,  leaving  a  last  will  and  testament 
which  was  admitted  to  probate  on  the  4th  of  August  in  the 
county  court  of  Jefferson  county.  *  By  the  will,  James  M. 
Manahan,  together  with  Gregory  Board  and  Clara  B.  Everett, 
were  named  as  representatives.  On  the  21st  of  July,  accord- 
ing to  the  allegations,  Manahan  took  possession  of  the  bank, 
of  which  he  had  been  cashier  for  five  or  six  years  prior  to 
Everett's  death.  He  remained  in  possession  until  the  22d 
day  of  August  following,  when  Hummel,  the  present  defend- 
ant, was  appointed  administrator  with  the  will  annexed,  and 
proceeded  to  wind  up  the  estate.  The  allegations  of  the  de- 
fense are  probably  broad  enough  to  necessitate  the  inference 
that  Manahan  qualified  as  executor,  and  as  such  legal  rep- 
resentative went  into  possession  of  the  estate.  It  will  not  be 
so  assumed,  however,  for  the  purpose  of'  this  decision,  since 
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it  was  conceded  on  the  argument  that  Manahan  never  qaali- 
fied  as  executor,  nor  gave  the  bond  required  of  him,  although 
he  in  a  manner  went  into  possession  probably  by  virtue  of 
his  nomination.  It  will  be  assumed  that  he  was  not  a  quali- 
fied executor  in  legal  contemplation.  This  latter  defense 
was  excluded  on  demurrer. 

The  facts  put  in  evidence  and  those  stated  in  the  plea 
are  without  complexity.  The  substantial  difficulties  arise 
from  the  attempt  to  apply  to  them  some  very  difficult  legal 
propositions.  It  has  been  very  elaborately  argued  that  the 
bank  was  not  entitled  to  I'ecover  against  Hummel  because 
there  were  no  moneys  in  the  institution  at  the  time  that  Heat- 
ley  attempted  to  pay  the  draft  drawn  on  him  by  Risdon, 
other  than  the  funds  which  belonged  to  the  treasurer  of  Jef- 
ferson county  and  the  treasui-er  of  Golden  City. 

The  doctrine  which  was  laid  down  in  the  First  National 
Bank  v.  The  Insurance  Company^  104  U.  S.  54,  and  likewise 
stated  in  the  opinion  of  14th  Colorado,  before  referred  to,  is 
by  argument  used  to  support  the  defendant's  contention. 
These  cases  clearly  hold  that  when  a  depositor  puts  the 
money  of  another  into  a  bank,  and  his  title  is  such  as  to  im- 
press it  with  a  trust  character,  of  which  the  bank  has  knowl- 
edge, the  fiduciary  may  follow  it  and  recover  it  from  the 
bank,  although  it  be  money  and  wanting  in  respect  of  the 
earmarks  formerly  essential  to  this  right.  On  principle,  and 
according  to  those  very  eminent  authorities,  the  rule  cannot 
be  so  far  extended  as  to  enable  the  cestui  que  trust  to  pursue 
the  funds  beyond  the  custody  of  the  bank,  or  into  the  hands 
of  innocent  parties.  The  Insurance  case  simply  held  that 
the  company  had  a  right  to  recover  from  the  bank  as  ag^ainst 
its  officers,  stockholders  and  directors.  The  bank  had  full 
knowledge  of  the  character  of  the  deposit.  It  was  made  by 
the  agent  in  the  interest  of  the  Insurance  Company,  and  had 
only  disappeared  because  of  the  bank's  attempt  to  divert  it 
to  the  payment  of  a  private  debt  which  the  agent  owed  that 
corporation.  On  the  theory  that  trust  funds  might  be  pur- 
sued even  though  they  lack  the  distinguishing  earmarks,  the 
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court  adjudged  the  bank  responsible.  In  the  case  in  14th 
Colorado  it  was  decided  that  the  money  which  was  paid  in 
by  Heatley  for  the  payment  of  the  dmft  drawn  on  him 
through  Eyerett*s  Bank  was  likewise  a  trust  fund,  which 
could  not  be  diverted  for  the  benefit  of  the  general  creditors 
of  the  institution.  The  sole  question  is  whether  the  proof 
of  the  manner  of  payment  prevents  the  application  of  the 
doctrine  therein  established.  No  such  result  seems  necessary. 
It  is  quite  possible  that  Heatley  added  nothing  to  the  general 
funds  of  the  bank  in  the  shape  of  money  when  he  surrendered 
his  certificates.  He  parted  with  the  credit,  and  he  received 
as  security  that  to  which  otherwise  he  would  not  have  been 
entitled  unless  the  payment  was  made. 

I  do  not  understand  any  of  the  cases  to  go  so  far  as  to 
hold  that  where  the  relations  of  banker  and  depositor  ai'e 
proven  to  exist,  none  of  the  consequences  ordinarily  resulting 
from  that  relation  can  be  held  to  follow.  Whenever  a  pub- 
lic official  who  has  the  absolute  control  of  money,  deposits 
it  in  a  bank  without  condition,  he  so  far  pai-ts  with  the  title 
that  he  cannot  pursue  it  in  the  hands  of  those  to  whom  it  is 
paid  in  the  regular  course  of  the  bank's  business,  at  least 
without  proof  that  the  payee  had  knowledge  of  the  trust 
and  that  the  money  he  received  was  a  part  of  that  fund.  The 
same  legal  result  ought  to  follow  in  a  case  like  the  present. 
Heatley  di'ew  a  check  to  pay  the  draft  which  was  charged  to 
his  individual  account.  The  draft  was  marked  paid,  and 
surrendered,  and  at  the  same  time,  and  as  a  part  of  the 
transaction,  the  banker,  in  pui'suance  of  his  instructions,  de- 
livered to  him  a  note  and  trust  deed  evidencing  the  debt  and 
securing  its  payment.  The  note  and  triist  deed  are  out- 
standing, or  they  have  been  paid.  In  either  event,  to  per- 
mit this  defense  to  prevail  must  subject  one  or  the  other  of 
these  innocent  parties  to  grave  loss.  It  is  not  easy  to  see 
how  Risdon  can  be  compelled  to  pay  again  what  he  may  have 
already  liquidated,  or  how  Heatley  can  be  adjudged  to  look 
to  his  debtor  for  further  security  when  the  original  has  been 
destroyed  by  this  judgment,  since  neither  of  them  have  had 
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their  day  in  court  and  been  heard  in  defense  of  their  rights 
and  equities.  There  is  likewise  lacking  an  element  of  proof 
which  would  in  any  case  be  essential  to  the  application  of 
the  doctrine.  While  the  evidence  showed  that  there  were 
less  moneys  in  the  bank  than  stood  to  the  credit  of  Clark  as 
treasurer,  and  McGee  as  treasurer,  yet  there  was  no  evidence 
as  to  the  date  of  those  deposits,  por  was  it  made  to  appear 
to  a  ceiiMinty  that  the  moneys  deposited  by  the  respective 
treasurers  had  not  long  been  paid  out  in  the  regular  course 
of  business  by  the  bank,  and  the  moneys  on  hand  were  the 
aggregations  of  deposits  by  other  persons,  between  whom  and 
the  banker  the  relation  of  debtor  and  creditor  existed.  The 
importance  and  great  bearing  of  these  suggestions  is  manifest 
when  the  circumstances  of  the  payment  by  Heatley  are  re- 
called. At  that  time  he  was  a  general  depositor  of  the  bank 
with  money  to  his  credit  on  the  books.  He  held  two  of  the 
bank's  certificates  of  deposit  for  more  than  the  amount  called 
for  by  the  draft,  and  these  he  indorsed  and  suri-endered  in 
payment  of  the  bill.  It  does  not  transpire  that  the  treasu- 
rers' deposits  either  antedated  Heatley's,  or  that  they  had  not 
been  loaned  out  by  the  banker  and  were  yet  in  the  hands  of 
the  boiTOwei*s.  Were  this  the  condition  of  affairs,  manifestly 
as  to  such  loans  the  officials  were  remediless,  and  as  to  all 
such  funds  they  sustained  no  other  relation  to  the  bank  than 
that  of  simple  contract  ci'editors.  According  to  the  evidence, 
whatever  deposit  was  made  by  the  two  treasurers  was  a  gen- 
eral one,  subject  to  check.  It  passed  into  the  general  funds 
of  the  bank,  and  was  paid  out  to  the  customers  in  the  usual 
course  of  business.  Such  circumstances  must  be  held  as  to 
third  persons  obtaining  the  money  without  knowledge  of  its 
character  to  create  no  other  or  different  rights  than  those 
which  spring  from  the  relations  sustained  by  the  bank  to  its 
customers.  The  case  is  then  left  subject  to  the  ordinary  pre- 
sumptions which  may  be  indulged  in  when  the  rights  of  pe> 
sons  who  are  without  preferential  claims  are  weighed  and 
measured.  Heatley  had  on  deposit  upwards  of  two  thousand 
dollars  when  he  attempted  to  pay  the  draft  with  his  certifl- 
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cates.  It  is  as  fair  to  presume  that  his  92,800  was  a  part 
of  the  $6,768.29  in  the  bank  when  it  ceased  to  do  business,  as 
to  contend  that  it  was  all  money  which  had  been  deposited 
by  the  county  and  city  treasurers.  If  it  was,  then,  undev 
the  ruling  in  the  14th  Colo.,  it  was  a  trust  fund  which  could 
not  be  subject  to  the  statutory  scheme  of  distribution  regu- 
lating the  settlement  of  .estates,  nor  to  the  claims  of  other 
creditors.  The  testimony  is  not  sufficient  to  permit  the  ap> 
plication  of  any  other  principle  to  the  case  than  what  was 
laid  down  in  that  opinion.  Whatever  might  be  our  own 
ideas,  we  are  controlled  by  the  principles  therein  enunciated. 
We  are  not  hampered  in  our  announcement  by  a  conviction 
that  they  are  wrong  in  theory,  or  that  they  are  inaccurately 
applied.  We  think  the  law  was  correctly  stated,  and  is  quite 
as  controlling  on  the  case  as  made  by  the  proofs  as  it  was  on 
that  made  by  the  pleadings.  Another,  and  perhaps  as  strong 
a  reason  for  refusing  to  adjust  the  principle  to  the  present 
controversy,  is  found  in  the  fact  that  the  defence  was  set  up 
by  Hummel,  who  was  simply  a  representative  of  the  dece- 
dent, and  not  by  the  treasurer  of  the  county  in  whose  favor 
the  trust  ran.  It  is  difficult  to  see  what  right  Hummel  has 
as  a  representative  of  the  deceased  banker  to  insist  that  what 
Heatley  did  amounted  to  no  payment,  because  his  intestate 
had  theretofore  converted  moneys  properly  represented  in 
those  accounts.  The  right  and  duty  of  an  administrator  to 
protect  the  estate  which  is  committed  to  his  care  is  conceded. 
But  it  was  solemnly  adjudged  that  what  Heatley  paid  in  was 
a  trust  fund  which  might  not,  by  the  banker,  be  diverted  to 
any  other  uses  than  those  designated  at  the  time  of  the  pay- 
ment. It  then  follows  that  they  never  became  the  property 
of  the  banker.  Lacking  this,  they  likewise  formed  no  part 
of  the  estate,  as  such,  which  passed  into  the  custody  of  the 
representative.  His  possession  was  not  as  the  representative 
of  the  decedent  holding  and  protecting  an  estate,  but  it  was 
as  a  kind  of  bailee  for  the  true  owner.  So  far  as  he  is  con- 
cerned he  is  without  title,  and  on  judgment  must  tiyrn  over. 
What  his  responsibility  might  be  in  case  he  should  fail  to 
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pay,  having  commingled  the  money,  need  not  be  here  passed 
on.  It  is  enough  to  show  that  his  contention  constitutes  no 
defense.  If  he  occupies  this  relation  to  the  fund  and  to  the 
Central  City  Bank,  how  can  it  be  any  defence  to  say  that 
when  the  money  came  into  the  hands  of  the  banker  it  be- 
came liable  to  the  assertion  of  a  superior  equity  by  a  third 
person.  Humrael  is  in  no  sense  holding  in  the  right  of  that 
other.  He  is  without  any  title  to  the  money  as  regards  the 
Central  City  Bank.  Neither  does  he  have  or  represent  the 
title  of  the  county  treasurer.  It  has  never  been  transferred 
to  him.  The  general  creditors  of  the  estate  and  the  heirs 
have  no  claim  to  the  money.  How  then  does  it-  concern 
Hummel  that  the  county  treasurer  may  possibly  have  some 
claim  to  the  money  ?  If  it  is  because  he  may  be  twice  holden 
for  the  money,  his  remedy  was  to  bring  the  treasurer  into  the 
litigation  and  have  the  question  settled.  Without  this  he  is 
simply  a  volunteer,  having  no  such  title  or  claim,  derivative 
or  otherwise,  as  will  admit  a  defence  of  this  sort.  Even 
though  the  right  existed  in  favor  of  the  county  or  its  treas- 
urer to  pursue  these  funds,  this  defense  cannot  be  open  to 
the  representative  without  some  proof  that  a  claim  has  been 
made  on  him  for  the  money  which  he  has  received,  and  that 
the  funds  which  he  holds  are  certainly  those  on  which  he 
seeks  to  impress  the  trust  character,  and  then  only  by  bring- 
ing in  the  one  in  whose  favor  the  title  is  asserted.  The  re- 
lations between  Everett  the  banker  and  the  Central  City 
Bank,  were  not  such  as  to  charge  that  bank  with  Everett's 
knowledge  concerning  the  diameter  of  the  deposits  in  his 
hands.  Everett's  position  as  the  correspondent  of  the  Cen- 
tral City  Bank  for  the  purposes  of  collection  brought  him 
into  no  such  relations  to  that  corporation  as  would  make  him 
either  the  general  agent  or  an  agent  other  than  a  special  one 
to  do  a  particular  thing.  It  was  formerly  held  that  a  prin- 
cipal was  only  chargeable  with  the  knowledge  which  the 
agent  acquired  while  engaged  in  the  transaction  of  the  prin- 
cipal's ]^usiness.  This  doctrine  has  been  much  modified  of 
late  years,  and  it  is  now  probably  true  that  the  principal  is 


1892.]  Hummel  v.  First  Nat.  Bank.  679 

chargeable  with  the  information  acquired  by  his  agent, 
whether  he  obtained  it  in  the  course  of  the  transaction  of 
his  principal's  business  or  otherwise,  providing  the  knowledge 
is  so  acquired  by  him  as  to  be  presumptively  within  his  rec- 
ollection when  he  Is  acting  on  behalf  of  the  principal.  Story 
on  Agency,  §  140;  Armstrong  v.  Abbott^  11  Colo.  220  ;  The 
Distilled  Spirits^  11  Wall.  856  ;  First  National  Bank  of  Den- 
ver V.  Campbell^  ante^  p.  271. 

It  would  be  a  novel  application  of  the  principle  that  notice 
to  an  agent  is  notice  to  the  principal,  to  hold  that  a  banker 
who  receives  a  draft  for  collection  and  to  remit,  is  so  far  the 
agent  of  his  correspondent  as  to  charge  that  correspondent 
with  the  knowledge  which  the  banker  has  of  the  character 
of  his  deposits.  To  carry  this  doctrine  to  its  legitimate  con- 
clusion would  enable  the  county  treasurer  of  the  county  of 
Jefferson  to  pui-sue  all  moneys  which  may  have  been  paid 
out  by  Everett  in  the  liquidation  of  the  various  collections 
which  he  made  for  other  banks  and  bankers  into  whosesoever 
of  their  hands  the  money  may  have  gone.  The  impracticar 
bility  of  extending  the  doctrine  to  any  such  limit,  and  the 
immense  disturbance  which  it  would  occasion  to  the  mone- 
tary affaira  of  the  country  must  prevent  the  application  of 
the  doctrine.  In  one  sense  Everett  was  the  agent  of  the 
Central  City  Bank  for  the  purposes  of  collection.  The  money 
paid  to  him  would  undoubtedly  be  a  discharge  of  the  obliga- 
tion of  the  debtor.  But  he  was  not  an  agent  in  such  a  sense 
as  to  bind  his  correspondent  with  the  knowledge  which  he 
may  have  had  as  to  the  character  of  the  moneys  on  deposit 
in  his  bank,  and  out  of  which  the  foreign  banker  may  have 
been  paid.  Whether  any  such  exception  has  ever  been  in- 
grafted on  the  law  of  agency  by  an  express  adjudication  is 
not  apparent  to  the  court,  but  it  is  evident  that  the  rule 
must  exist  as  between  banks  and  bankera  in  a  case  like  the 
present.  A  case  was  cited  in  support  of  counseFs  contention 
in  this  respect.     Bank  v.  Gas  Company^  36  Minn.  75. 

If  this  case  holds  any  different  doctrine  from  the  present, 
this  court  would  decline  to  follow  it.     It  is  impossible  to  de- 
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terraine  from  a  careful  examination  of  that  decision  the 
ground  upon  which  it  rested,  or  the  facts  involved  in  the  de- 
cision. It  is  true  that  the  bank  in  that  case  had  been  de- 
frauded of  its  money  by  the  misrepresentation  and  deceit  of 
Kerr,  who  placed  the  money  with  his  brbther  for  ultimate 
disposal.  It  is  likewise  true  that  the  Gas  Company  in  some 
manner  not  disclosed  by  the  case  induced  the  brother  to  part 
with  the  money,  and  that  the  bank  was  permitted  to  recover 
from  the  Gas  Company  that  particular  fund.  On  what  prin- 
ciple the  Gas  Company  was  charged  with  knowledge  of  the 
character  of  the  fund,  and  therefore  held,  is  not  clear.  It  is 
very  evident  that  that  court  did  not  intend  to  go  so  far  as  to 
hold  that  funds  charged  with  a  trust,  because  of  the  circum- 
stances under  which  they  were  received,  could  be  followed 
into  everybody's  hands,  unless  there  were  some  special  cir- 
cumstances binding  the  conscience  of  the  defendant,  or  out 
of  which  a  liability  in  regard  to  the  fund  might  have  arisen 
in  favor  of  the  original  cestui  que  trtist  It  is  conceded,  and 
would  be,  regardless  of  that  authority,  that  the  fund  may  be 
followed  into  the  hands  of  a  third  person  whenever  requisite 
knowledge  can  be  brought  home  to  the  party,  or  any  other 
circumstances  are  apparent  which  would  charge  him  with  the 
responsibility.  It  must  be  conceded,  however,  that  some- 
thing besides  the  fact  that  the  trust  character  was  impressed 
upon  the  funds  must  be  proven  to  sustain  a  recovery  in  such 
a  case. 

Another  defense  on  which  considerable  reliance  is  placed 
springs  from  the  fact  that  the  First  National  Bank  of  Central 
City  brought  suit  against  Manahan  to  recover  $1,200,  which 
they  claimed  Everett  held  for  them  when  he  died.  The 
complaint  in  that  case  was  in  all  essential  particulars  like 
the  one  in  the  present  suit,  with  the  exception,  of  coui*se,  of 
the  omission  of  the  allegation  which  charged  the  appointment 
as  executor  to  have  been  made  by  the  court,  and  a  qualifica- 
tion as  such  under  the  statute.  This,  it  is  assumed,  must  be 
true,  since  any  other  conclusion  would  not  be  supported  by 
the  fact.     To  that  complaint  a  demurrer  whs  interposed  and 
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a  judgment  of  dismissal  entered.  Much  learning  has  been 
expended  in  the  brief  of  counsel  for  the  appellant  to  demon- 
stmte  the  su£Sciency  of  a  plea  setting  up  this  fact  as  one 
containing  the  defense  of  res  adjudicata.  It  will  be  conceded 
that  a  judgment  of  dismissal  of  a  bill  in  equity,  unless  there 
be  a  reservation  that  the  dismissal  is  to  be  without  prejudice, 
will  be  assumed  to  have  been  made  upon  the  merits,  and  as 
between  parties  and  privies  will  be  a  bar  to  any  further  liti- 
gation on  the  same  subject-matter.  However  true  this  is, 
the  judgment  in  that  case  is  no  bar  to  the  present  suit,  since 
there  is  lacking  one  element  essential  to  the  bar,  viz.,  priv-* 
ity.  Privity  is  defined  by  Greenleaf  as  a  term  which  "  de- 
notes mutual  or  successive  relationship  to  the  same  rights  of 
property."     1  Greenleaf  on  Evidence,  §  189. 

That  learned  authority  well  illustrates  the  different  sorts 
of  privies  which  may  exist,  and  classes  them  generally  like 
all  other  law  writers  and  jurists  as  privies  in  estate,  in  blood 
and  in  law.  He  gives  the  usual  illustrations  of  donor  and 
donee,  lessor  and  lessee,  executor  and  testator,  administrator 
and  intestate.  In  general  these  classes  embrace  all  the  priv-r 
ies  which  are  known  to  jurisprudence.  It  will  be  observed 
that  the  privity  only  exists  because  of  the  relationship  be- 
tween the. parties,  or  because  of  the  derivative  character  of 
their  title.  It  would  require  a  great  stretch  of  the  doctrine 
and  the  definition  of  the  authorities  on  this  subject  to  hold 
that  successive  executors  and  successive  administrators  and 
representatives  of  other  sorts  were  privies  in  legal  contem- 
plation. Yet  it  was  held  by  a  very  learned  court  in  Stacy  v. 
Thrasher^  etc,^  6  How.  44,  that  the  administrator  de  banin  non 
did  so  sustain  that  legal  relation  to  his  predecessor  in  the* 
same  trust,  as  to  be  bound,  probably,  by  any  judgments  ren- 
dered against  that  predecessor.  It  was  put  in  that  case  how- 
ever on  the  principle  and  reason  of  an  ^'  official  succession 
or  privity."  The  rule  cannot  be  extended  beyond  the  doc- 
trine of  that  case.  Nothing  but  the  very  high  respect  accord- 
ed to  the  decisions  of  that  veiy  distinguished  tribunal  would 
ever  lead  me  to  adopt  that  conclusion.     The  administrator 
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de  bonis  ft  on  in  no  manner  derives  his  title  from  his  predeces- 
sor in  trust,  nor  is  there  between  them  any  sort  of  relationship 
save  what  may  be  said  to  spring  from  the  fact  that  they  both 
represent  the  same  estate  and  have  been  appointed  by  the 
same  judicial  authority.  It  is  possible  to  justify  the  holding 
on  the  ground  that  since  the  predecessor  was  a  representa^ 
tive  of  the  intestate  whose  estate  ought  to  be  bound  by  the 
adjudication,  the  successor  in  representation,  coming  in  as  he 
does  in  place  of  the  decedent,  shall  be  bound,  because  the 
estate  which  he  represents  ought  to  be  concluded  by  the  ad- 
judication. To  render  the  judgment  conclusive,  however, 
the  present  defendant,  against  whom  it  was  rendered,  must 
have  held  an  ofiScial  relation  to  the  estate  which  he  was  found 
in  possession  of.  The  facts  in  the  present  suit  prevent  the 
adoption  of  this  conclusion.  Manahan,  while  he  was  named 
as  an  executor  in  the  will  of  Everett,  the  decedent,  never 
qualified  as  such,  nor  did  he  become  in  any  sense  the  official 
representative  of  the  deceased.  He  may  have  incuiTed  some 
legal  responsibility  for  the  wrongful  talking  possession  of  the 
assets,  but  he  did  not  so  become  the  representative  as  to  make 
a  judgment  obtained  against  him,  or  in  his  favor,  conclusive 
for  or  against  the  estate.  Between  Manahan  and  Hummel 
there  was  no  such  official  succession  as  to  create  the  privity 
absolutely  essential  to  the  plea  of  res  adjudicata. 

The  present  suit  was  brought  by  the  Fiist  National  Bank 
of  Central  City  against  the  administrator.  A  denial  was  in- 
terposed to  the  various  allegations  of  the  complaint,  and  it  is 
insisted  that  this  put  in  issue  the  corporate  character  of  the 
plaintiff  because  it  is  a  national  bank  doing  business  under 
the  federal  statutes  within  the  limits  of  this  state.  The 
point  was  not  raised  in  argument,  nor  does  much  reliance 
seem  to  be  placed  on  it  in  the  brief.  These  banks  doing 
business  within  the  limits  of  the  state,  and  organized  there, 
are  not  believed  to  be  foreign  corporations  within  the  princi- 
ple which  requires  proof  of  their  corporate  existence  under 
a  general  denial,  and  the  issue  which  that  plea  raises  in  this 
state. 
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No  other  questions  were  arg^ued  or  relied  upon  in  the  briefs 
or  at  bi^r,  and  the  preceding  discussion  has  disposed  of  all 
questions  remaining  unsettled  by  the  decision  in  the  14th 
Colorado,  tupra.  The  record  presents  no  errors  which  neces- 
sitate a  reversal  of  the  judgment  entei*ed  in  favor  of  the  bank, 
and  it  will  accordingly  be  affirmed. 

Affirmed. 
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ACTIONS: 

1.  AcnoK  AGAINST  CouNTT — Cxhtuuitive  Rkmbdy.— One  whose 
claim  agaJDSt  a  county  has  been  presented  to  and  disallowed  by  the 
board  of  county  commissioners,  has  the  right  to  elect  to  appeal  from 
the  decision  of  the  board,  or  bring  an  independent  action.  Com.  Pit- 
kin Co,  9.  JSroton,  473. 

2.  Practice— CuMULATiTE  Remedy. — One  whose  claim  against  a 
county  has  been  presented  to  and  disallowed  by  the  board  of  county 
commissioners,  may,  under  the  statute  (Gren.  Stats.,  sees.  546  and  547), 
either  appeal  to  the  district  court  or  bring  his  action  at  law  or  in  equity. 
His  right  to  bring  an  action  is  not  excluded  by  his  statutory  right  of 
appeal  from  the  decision  of  the  board.     Com,  Park  Co,  v,  Locke,  508. 

3.  Action,  Katube  of. — An  action  to  foreclose  a  mechanics*  lien  is 
not,  as  to  its  principal  basis,  a  proceeding  in  rem.  Davis  v,  John  Mouat 
L,  Co.,  881. 

4.  Pbactice. — ^A  recovery  can  be  had  in  an  action  for  use  and  occu- 
pation where  the  defendant  holds  over  after  the  expiration  of  his  term. 
Com,  Pitkin  Co,  v.  Brown,  473. 

5.  Pasties. — ^An  action  on  an  undei*taking  in  attachment  may  be 
maintained  against  principal  and  sureties  jointly,  without  first  obtain- 
ing judgment  against  tlie  principal.    Mattler  v.  Brind,  439. 

6.  Practice  under  the  "Town  Site*'  Act. — Pleadings  and  pro- 
ceedings in  actions  to  determine  the  right  to  receive  a  conveyance  under 
the  "  Town  Site  '*  act  are  controlled  by  the  chancery  practice  as  modi- 
fied by  that  act,  and  not  by  the  civil  code.    Bice  v.  Goodwin,  267. 

7.  Same. — The  "  Town  Site  **  act  is  a  special  statute,  and  its  provis- 
ions relating  to  practice  are  not  repealed  by  implication  by  the  civil 
code,  which  is  general.    lb. 

8.  Action  to  quiet  Title. — The  Civil  Code,  sec.  255,  which  provides 
for  action  by  one  in  possession  of  land  by  himself  or  tenant  *'  against 
any  person  who  claims  an  estate  therein  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  claim,**  does  not  authorize  an  action  by 
one  who  has  conveyed  tlie  legal  title  to  the  land  but  retains  possession 
thereof.     Walker  v,  Pogue,  149. 

9.  Statutory  Action. — A  party  injured  by  fire  set  out  or  caused  by 
the  operating  of  a  line  of  railroad,  has  an  action  for  his  damages,  and 
is  not  required  to  avail  himself  of  the  provision  of  the  act  of  March  31, 
1887.    Denver  T,  A  G,  B.  B.  Co.  v.  De  Graff,  42. 
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administrator:  see  executor  and  administrator. 

AGENCY:  See  TRmCIPAL  AND  AGENT. 
AGREEMENT:  See  CONTRACTS. 
ALIEN: 

1.  AxiBNS  CANNOT  LOCATE  MINING  Claimb. — None  but  citizenB  of  the 
United  States  and  those  who  have  declared  their  intention  to  become 
such,  can  acquire  any  right  to  public  mineral  lands  by  location.  Lee 
V.  Justice  Mining  Co,^  112. 

2.  Assignment  of  Location  bt  Alien. — ^An  alien  cannot  by  assign- 
ment or  conveyance  to  a  citizen  transfer  any  better  or  greater  right  than 
he  himself  possesses.    lb, 

AMENDMENT: 

1.  Amendments. — ^A  complaint  may,  in  furtherance  of  justice  and  on 
such  terms  as  may  be  proper,  be  amended  by  adding  the  name  of  a  party 
plaintiff.    Rawlea  v.  The  People,  501. 

2.  Pleading — Amendment. — ^A  complaint  which  fails  to  allege  the 
time  when  the  note  sued  upon  is  payable  may  be  amended,  and  unless 
such  amendment  is  prejudicial  to  or  prevents  defoiidant  from  interpos- 
ing a  proper  defense,  a  continuance  of  the  cause,  for  the  purpose  of  al- 
lowing defendant  to  amend  its  answer,  will  not  be  granted.  The  Tribune 
P.  Co.  V.  Hamill,  237. 

3.  Same. — Courts  are  liberal  in  allowing  amendments  when  the  cause 
of  action  is  not  changed,  and  where  the  complaint  faXls  to  state  when 
the  note  sued  on  is  payable,  but  the  note  is  overdue,  and  the  maker 
knows  it  to  be  the  note  he  will  be  called  upon  to  defend  against,  an 
amendment  whereby  the  time  of  payment  is  inserted  does  not  change 
the  character  of  the  action.    lb. 

4.  Affidavit  in  Attachment— Defectiys. — ^An  affidavit  In  attach- 
ment which  fails  to  state  definitely  the  nature  of  the  demand,  is  defec- 
tive, but  not  so  defective  as  to  render  the  proceedings  thereunder 
absolutely  void  because  of  the  provision  of  the  code  permitting  the 
amendment  thereof.    Leppel  v.  Beck,  390. 

5.  Amendment  afteb  Appeal. — ^A  court  has  power  to  vacate  a  judg- 
ment at  the  term  at  which  it  was  rendered,  and  permit  the  pleadings  in 
the  case  to  be  amended,  notwithstanding  an  appeal  from  the  Judgment 
has  been  perfected.    Higgina  v.  The  People,  667. 

6.  DiscBETiON. — The  allowance  of  amendments  to  pleadings  rests  in 
the  sound  discretion  of  the  court.    lb, 

APPEALS: 

1.  Appeal — Jubisdiction. — The  supreme  court  being  without  juris- 
diction to  entertain  the  appeal,  a  transfer  of  the  cause  to  court  of  ap- 
peals will  not  confer  jurisdiction  upon  the  latter.  Lowenbruck  v.  Denver 
A  B.  Q,  B.  B,  Co.,  323. 


Ikdex.  687 

2.  Appeai^ — None  from  Intkblocutobt  Judomxnt. — An  interlocu- 
tory  judgment  Is  not  appealable.    Hagerman  v.  Moore^  83. 

3.  Appeal  does  not  lib,  when. — The  cause  remaining  undetermined 
in  the  court  below  as  to  the  appellee* s  codefendants,  there  could  be  no 
final  judgment  with  respect  to  him  which  would  permit  an  appeal  by 
the  unsuccessful  party  prior  to  the  determination  of  the  entire  suit. 
There  can  be  but  one  judgment  in  an  action  from  which  an  appeal  may 
be  taken,    lb. 

4.  Jurisdiction. — ^When  the  judgment  appealed  from  does  not 
amount,  exclusive  of  costs,  to  the  sum  of  one  hundred  dollars,  or  relate 
to  a  franchise  or  freehold,  neither  the  supreme  court  to  which  the  ap- 
peal was  taken,  nor  this  court  to  which  it  was  transferred,  has  jurisdic- 
tion to  entertain  it.    Stevenson  v,  Clarke^  108. 

APPELLATE  PRACTICE: 

1.  Abstbacts. — If  the  appellant  fails  to  file  an  abstract  of  the  record 
prepared  in  substantial  compliance  with  the  16th  Rule  of  Court,  his  ap- 
peal may  be  dismissed.    Meyer  v.  Helland^  209. 

2.  Bill  of  Exceptions — ^Recobd. — When  a  bill  of  exceptions  con- 
fiicts  with  the  record  entries  in  the  case,  the  former  must  be  taken  as 
correct  and  the  latter  erroneous.    Atchison  etc.  R.  R.  Co.  v.  Denver y  436. 

3.  Contempt  Pboceedinos — Review  of. — The  court  upon  review 
of  contempt  proceedings  will  limit  its  inquiry  to  the  jurisdiction  of  the 
court  below.  If  the  facts  disclosed  by  the  record  are  sufficient  to  con- 
stitute a  contempt,  the  court  had  jurisdiction  and  its  orders  will  not  be 
reviewed  for  mere  errors.    Reeves  v.  T?ie  People,  196. 

4.  Pbactice  on  Appeal. — Assignments  of  error  not  argued  by  ooun* 
sel  in  their  briefs  will  not  be  considered  by  the  court.  Perkins  v.  Pe- 
terson,  242. 

5.  Same. — An  assignment  of  error  cannot  be  predicated  upon  an  in- 
struction, to  the  giving  of  which  no  objection  appears  to  have  been 
made.    Rrewster  v.  Crosslandj  446. 

b.  Same. — ^A  party  cannot  assign  as  error  an  instruction  given  at  his 
request.    Denver  v.  Soloman,  534. 

7.  Judgment — Clebical  Mistake. — When  a  judgment  appears  to 
have  been  entered  by  a  clerical  mistake,  it  will  be  reversed.  Atchison 
etc.  R.  R.  Co.  v.  Denver^  436. 

8.  Pbactice. — In  the  absence  of  a  bill  of  exceptions  contidning  the 
evidence,  assignments  of  error  based  upon  rulings  admitting  testimony 
or  as  to  the  effect  thereof  will  not  be  considered,  but  the  sufficiency  of 
the  complaint  may  be  the  subject  of  inquiry.  Colo.  Springs,  etc,  Co.  v. 
Godding,  1. 

9.  Same. — One  who  has  been  made  a  party  to  an  action  and  appeared 
without  objection  fdll  not  be  heard,  on  error,  to  object,  for  the  first 
time,  that  he  was  not  a  proper  party.    Rawles  v.  The  People,  501. 

10.  Objections  and  Exceptions,  when  necessabt. — ^No  objection 
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to  testimony  will  be  considered  on  appeal  when  the  evidence  was  ad- 
mitted without  objection  or  exception.    Edwards  v.  Harvey^  109. 

11.  Objections — ^Exceptions. — Rulings  of  the  court  below  admit- 
ting or  excluding  evidence  will  not  be  considered  on  appeal,  when  the 
evidence  was  admitted  without  objection  and  no  exceptions  were  saved. 
Catlin  Land  etc,  Co,  v.  Best,  481. 

12.  Assignments  of  Erbob  not  gonsidebed,  when. — ^Assignments 
of  error  on  admission  of  testimony,  where  specific  objections  to  its  ad- 
missibility were  not  made  nor  proper  exceptions  saved,  will  not  be  con- 
sidered.   Fanners  Jb  Jf.  Ins,  Co,  v,  Nixon^  265. 

13.  Pbactice. — Questions  as  to  misjoinder  of  parties  defendant,  not 
saved  by  the  record,  will  not  be  considered  on  appeaL  Owl  Canon  Gyp- 
SU7U  Co,  V,  Ferguson,  219. 

14.  Same. — ^An  objection  on  the  ground  of  nonjoinder  of  a  party  can- 
not be  raised  for  the  first  time  in  this  court    Denver  v,  Soloman,  534. 

15.  Practice  on  Appeal. — The  objection  to  a  complaint  that  it  is 
ambiguous  and  uncertain  cannot  be  raised  for  the  first  timaon  appeal. 
Com,  Park  Co,  v,  Locke,  508. 

16.  Pbactice  in  Attachment. — Questions  as  to  the  sufficiency  of  an 
affidavit  in  attachment,  not  raised  in  the  court  below,  will  not  be  con- 
sidered on  review.     Bice  v,  Hauptman,  565. 

17.  Same. — ^Defects  in  an  affidavit  in  attachment  must  be  taken  ad- 
vantage of  in  the  coui't  below  before  trial  upon  the  traverse.    lb, 

18.  Waiveb  bt  Stipulation. — Parties  stipulating  that  the  trial  upon 
the  traverse  in  attachment  may  be  had  at  a  day  later  than  the  trial  upon 
the  merits,  will  not  be  heard  to  complain  of  irregularity  in  the  order  of 
proceeding  in  this  respect.    lb, 

19.  New  Tbial  not  obanted,  when. — A  judgment  which  is  well 
supported  by  testimony  will  not  be  disturbed  upon  the  ground  tliat  the 
finding  was  against  the  weight  of  the  evidence.  Jones  v,  Montrose  Mer. 
Co,,  94. 

20.  Vebdict  upon  Conflicting  Evidence.— The  court  will  not  in- 
terfere with  the  verdict  when  it  appears  that  it  was  rendered  upon  con- 
flicting testimony,  and  it  does  not  appear  that  the  evidence  was  not 
fairly  considered  by  the  jury.    Denver  etc,  B,  B,  Co,  v,  Bichards,  87. 

21.  Conflicting  Testimony — Review  of. — Where  the  verdict  rests 
on  conflicting  testimony,  which  would  warrant  the  jury  in  reaching 
their  conclusion,  the  verdict  will  not  be  disturbed.    Bice  v.  Hover,  iT4, 

22.  Vebdict,  when  conclusive. — The  court  will  not  interfere  with 
the  finding  of  a  jury  on  any  question  of  fact  where  it  is  rendered  on 
conflicting  testimony.     Owl  Canon  Oypsum  Co,  v,  Ferguson,  219. 

23.  Pbactice. — In  cases  where  the  testimony  was  taken  before  a  ref- 
eree and  by  him  certified  to  the  trial  court,  the  appellate  court  will  upon 
review  examine  the  evidence  and  determine  for  itself  the  correctness  of 
the  findings  of  fact.     Childs  v,  Lowenbruck,  92. 

24.  Pboof  wanting,  Judgment  bevebsed. — In  an  action  for  goods 
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sold,  the  defendant  set  up  as  a  defense  that  in  the  purchase  he  acted 
merely  as  the  agent  of  other  parties,  but  on  the  trial  failed  to  intro- 
duce evidence  in  support  of  the  pleading:  Held,  on  appeal  from  a  judg- 
ment in  his  favor,  that  it  should  be  reversed,  and  further,  that  a  reversal 
upon  this  ground  does  not  violate  the  familiar  rule  that  this  court  will 
not  disturb  a  verdict  rendered  upon  conflicting  evidence.  AtUu  Lumber 
Co.  V,  8chenckj  246. 

25.  New  Tbial — Failube  op  Pboof— -QBOtnfD  fob.— While  appel- 
late courts  will  not  disturb  a  judgment  upon  a  mere  question  of  weight 
or  preponderance  of  testimony,  yet  when  there  is  an  absence  of  proof 
on  some  point  which  is  fundamental  to  the  recovery,  neither  verdict 
nor  judgment  is  conclusive  upon  the  appellate  tribunal,  and  a  new  trial 
will  be  ordered.     Victoria  Gold  M.  Co.  v.  Fraaer,  14. 

26.  Wbit  of  Ebbob,  whbn  dismissed. — It  appearing  from  the  record 
that  a  demurrer  to  the  complaint  had  been  sustained,  but  that  no  judg- 
ment had  been  entered  thereon  determining  the  rights  of  the  parties, 
the  court,  on  its  own  motion,  dismissed  the  writ  of  error.  Motohray  v, 
Denver  A  B.  G.  JR,  B.  Co.,  128. 

APPROPRIATIONS: 

1.  Constitutional  Law — ^Joint  Resolutions. — A  mere  joint  resolu- 
tion of  tlie  senate  and  house  of  representatives  cannot  empower  the 
secretary  of  state  to  create  a  debt  against  the  state.  Henderson  v.  Lith- 
ographing Co, ,  261, 

2.  Same. — A  joint  resolution  purporting  to  authorize  the  publication 
of  the  state  engineer's  report  for  distribution  at  the  state's  expense,  not 
having  been  presented  to  the  governor  for  his  approval,  is  not  included 
within  any  of  the  exceptions  contained  in  sec.  30,  art  5,  of  the  Consti- 
tution, dispensing  with  the  concurrence  of  the  executive,  and  is  inoper- 
ative,   lb. 

3.  Appbofbiations,  how  made. — Appropriations  can  be  made  only 
in  the  manner  prescribed  by  the  constitution.  All  appropriations  for 
purposes  other  than  the  ordinary  expenses  of  the  executive,  legislative 
and  judicial  departments  of  the  state,  interest  on  the  public  debt  and 
for  public  schools  are  required  by  sec.  32,  art.  5  of  the  Constitution  to 
be  by  separate  bills,  each  embracing  but  one  subject.    lb. 

4.  Joint  Resolutions. — A  joint  resolution  is  not  a  bill  within  the 
meaning  of  the  constitution,  neither  does  its  adoption  constitute  it  a 
law.  It  would  afford  no  justification  to  an  officer  for  the  payment  of 
money,  since  the  Constitution,  sec.  33,  art.  6,  prohibits  payment,  except 
upon  appropriations  made  by  law.    lb. 

ASSIGNMENTS: 

1.  Assignment  of  Location  by  Alien. — ^An  alien  cannot  by  assign- 
ment or  conveyance  to  a  citizen  transfer  any  better  or  greater  right 
than  he  himself  possesses.    Lee  v.  Justice  Mining  Company,  112. 
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2.  Assignment  poU  the  Benefit  of  Cbeditobs. — A  deed  of  assign- 
roent  for  the  benefit  of  creditors,  to  be  valid,  must  show  upon  its  face 
that  it  was  intended  to  embi*ace  all  of  the  property  of  the  assignor. 
Palmer  v.  McCarthy y  422. 

8.  Same. — A  failure  to  comply  ¥rith  the  requirement  of  the  statute 
with  respect  to  a  list  of  the  creditors  and  an  inventory  of  the  estate  un- 
der oath,  will  invalidate  the  deed  of  assignment    lb, 

4.  Assignee,  when  not  liable. — An  assignee  for  the  benefit  of  cred- 
itors is  not  chargeable  with  assets  until  he  has  become  invested  with 
them.    EllioU  v.  Hobbs^  109. 

5.  Assignment,  when  ineffectual. — An  assignment  for  the  benefit 
of  creditors  which  is  accepted  by  the  assignee  conditionally,  but  repu- 
diated before  obtaining  possession  of  assets  or  taking  action  in  the  prem- 
ises, is  ineffectual.    lb. 

6.  Assignment  of  Future  Earnings. — An  employee  having  assigned 
his  earnings  or  wages  for  a  time  to  come,  and  his  employer  having  ac- 
cepted the  assignment,  the  employer's  liability  is  to  the  assignee,  and 
garnishment  cannot  be  maintained  against  him  by  a  creditor  of  the  as- 
signor.   Btnver  T,  <fe  F,  W.  R,  R.  Co,  v,  Smeeton^  126. 

7.  Sale — ^Warehouse  Receipts. — ^Gk>ods  or  property  in  store  may 
be  transferred  by  assignment  and  delivery  of  the  warehouse  receipt. 
Hill  V.  Colo,  Nat,  Bank,  324. 

8.  Same. — The  assignment  and  delivery  of  a  warehouse  receipt  for 
goods  in  store  is  a  constructive  delivery  of  the  goods  which  takes  the 
place  of  the  actual  delivery  required  at  common  law.    lb. 

ATTACHMENT: 

1.  Affidavit  in  Attachment — ^Defective. — An  affidavit  in  attach- 
ment which  fails  to  state  definitely  the  nature  of  the  demand  is  de- 
fective, but  not  so  defective  as  to  render  the  proceedings  thereunder 
absolutely  void  because  of  the  provision  of  the  code  permitting  the 
amendment  thereof.    Leppel  v.  Beck,  390. 

2.  Same — Collateral  Attack. — The  sufficiency  of  the  affidavit  can- 
not be  attacked  collaterally  by  a  third  party.    lb, 

3.  Practice  in  Attachment. — Questions  as  to  the  sufficiency  of  an 
affidavit  in  attachment,  not  raised  in  the  court  below,  will  not  be  con- 
sidered on  review.    Rice  v.  Hauptman,  566. 

4.  Same. — ^Defects  in  an  affidavit  in  attachment  must  be  taken  advan- 
tage of  in  the  court  below  before  trial  upon  the  traverse.    lb, 

5.  Attaching  Creditor,  Rights  of. — A  creditor  who  causes  an  at- 
tachment to  be  levied  on  real  estate,  without  notice  of  an  unrecorded 
deed  by  the  debtor,  is  entitled  to  all  the  protection  afforded  an  innocent 
purchaser  for  value.    First  Nat,  Bank  v,  Campbell,  271. 

6.  Prorata  Distribution.— When  the  statute  providing  for  a  pro 
rata  distribution  among  attaching  creditors  was  in  force,  the  sheriff  was 
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ander  no  obligation  to  pay  out  tlie  prooeeds  acquired  under  their  attach- 
ments until  BO  ordered  by  the  court,    Rawles  v.  The  People^  501. 

7.  Waiyeb  by  Stipulation. — ^Parties  stipulating  that  the  trial  upon 
the  traverse  in  attachment  may  be  had  at  a  day  later  than  the  trial  upon 
the  merits,  will  not  be  heard  to  complain  of  irregularity  in  the  order  of 
proceeding  in  this  respect.    Rice  v.  Hauptmauy  505. 

ATTORNEY  AND  CLIENT: 

Attobney  and  Client. — ^A  client  cannot  maintain  an  action  against 
her  attorneys  for  alleged  fraud  in  securing  a  compromise  of  a  disputed 
claim,  when  it  appears  that  but  for  the  close  attention  of  her  counsel 
she  would  have  received  nothing,  and  that  she  agi-eed  to  the  settlement 
after  consultation  with  her  father,  even  though  she  was  a  minor  at  the 
time.    Phillipe  v.  Rhodee^  70. 

BANKS  AND  BANKING : 

1.  Banks — Tbust  Funds. — Moneys  deposited  or  placed  in  bank  for 
the  payment  of  a  draft  become  trust  funds,  applicable  only  to  the  pay- 
ment of  the  bill,  cannot  be  diverted  from  the  purpose  to  which  they  were 
to  be  applied,  and  do  not  lose  their  character  by  being  commingled  with 
the  general  deposits.    Uummel  v.  Firtit  Nat.  Bank  of  Central^  571. 

2.  Same — ^Administbatob's  Intebest  in. — Trust  funds  in  bank  may 
not  be  diverted  to  other  uses  than  those  designated,  do  not  become  the 
property  of  the  banker,  and  form  no  part  of  his  estate.  His  adminis- 
trator takes  and  holds  them  merely  as  a  bailee.    Jb, 

3.  Agency. — The  relation  of  banker  and  correspondent  for  the  pur- 
pose of  collection  is  that  of  special  agent  to  do  a  particular  thing.    lb. 

4.  Pbincipal  and  Aoent — Notice. — ^The  principal  is  chargeable  with 
the  information  acquired  by  his  agent,  whether  he  obtained  it  in  the 
course  of  the  transaction  of  his  principaPs  business  or  otherwise,  pro- 
viding the  knowledge  is  so  acquired  by  him  as  to  be  presumptively 
within  his  recollection  when  he  is  acting  on  behalf  of  the  principal.   lb. 

5.  National  Bank — Pbactice. — ^A  national  bank  organized  to  do 
business  in  this  state  is  not  a  foreign  corporation  within  the  rule  which 
requires  proof  of  corporate  existence  under  a  general  denial.    lb, 

BILL  OF  EXCEPTIONS : 

When  a  bill  of  exceptions  conflicts  with  the  record  entries  in  the  case, 
the  former  must  be  taken  as  correct  and  the  latter  erroneous.  Atchi- 
son etc,  R,  R,  Co,  V.  Denver^  436. 

BONDS,  BILLS  AND  NOTES :  See  COMMERCIAL  PAPER. 

BROKER'S  COMPENSATION :  • 

1.  Bkokeb's  Compensation. — A  broker  is  entitled  to  compensation 
for  his  services,  when  his  efforts  to  bring  about  a  trade,  or  negotiate  a 
sale  of  property  have  been  successful,  and  an  alteration  of  the  original 
terms  by,  or  with  the  consent  of  his  employer,  will  not  deprive  him  of 
his  right  to  compensation.     Carson  v.  Baker,  248. 
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2.  Bbokbb's  Commissions,  when  earned. — ^When  a  broker  who  is 
employed  to  sell  property  finds  a  purchaser  who  is  ready,  willing  and 
able  to  buy  upon  the  terms  specified  in  the  contract  of  employment,  he 
is  entitled  to  recover  his  stipulated  comndssions.  Owl  Canon  Oypsum 
Co.  V,  Ferguson,  219. 

BURDEN  OF  PROOF : 

1.  BuBDEN  OP  Pboof. — When  the  allegations  of  the  complaint  in  an 
action  for  damages  for  a  breach  of  covenant  of  seizin  are  denied,  the 
bui'den  of  proof  is  upon  the  plaintiff.    Landt  v.  Major,  551. 

2.  Same. — The  burden  of  proof  is  generally  upon  the  party  holding 
the  affirmative  of  the  issue.    lb. 

3.  Assignee  must  give  Notice. — If  the  assignee  of  such  paper  fails 
to  give  the  payor  notice  of  its  assignment,  the  payor  will  not  be  pre- 
cluded from  setting  up  a  defense  growing  out  of  his  subsequent  deal- 
ings with  the  original  payee.  The  burden  and  duty  of  giving  notice  of 
the  assignment  devolves  upon  the  assignee.    Drennon  v.  Boss,  181. 

4.  Evidence — Burden  of  Pboof. — An  objection  to  the  introduction 
of  an  ordinance  in  evidence  on  the  ground  that  the  **  ayes  and  nays  had 
not  been  called  upon  its  passage,"  must  be  supported  by  the  proof  of 
such  fact,  otherwise  the  objection  will  not  be  sustained.  Metca^v, 
The  People,  262. 

5.  Fraud — Bubden  of  Pboof — ^Pbesumption. — If  fraud  on  the  part 
of  the  assured  is  set  up  in  avoidance  of  the  policy,  the  insurer  must  es- 
tablish it  by  competent  affirmative  evidence,  as  it  will  be  presumed  that 
the  assured  acted  honestly  and  in  good  faith.  Wich  v.  Eqmtable,  etc., 
Ins.  Co.,  484. 

6.  Bubden  of  Pboof. — ^When  the  insurer  sets  up  want  of  title  in  the 
assured,  the  burden  of  proof  devolves  upon  him  of  establishing,  not 
only  that  the  assured  had  no  title  to  the  property,  but  also  that  he  had 
no  insurable  interest  therein.    lb. 

7.  Burden  of  Pboof. — When  issue  is  joined  upon  a  garnishee's  in- 
debtedness, the  burden  of  proof  is  upon  the  attaching  creditor.  Denver 
T.  <fc  F.  W.  R.  B.  Co.  V.  Smeeton,  126. 

8.  Bubden  of  Pboof.  —A  member  of  a  non-trading  firm  cannot,  with- 
out express  authority,  bind  his  copartner  by  the  execution  of  a  note 
unless  it  is  necessary  to  the  transaction  of  the  partnership  business,  or 
there  be  a  custom  in  that  class  of  business  from  which  the  law  implies 
such  authority. 

^  The  burden  of  proving  whatever  is  essential  to  give  rise  to  the  lia- 
bility in  such  a  case  rests  upon  the  party  who  brings  the  action.  Tan- 
ner V.  IJyde,  443. 

CHATTEL  MORTGAGE  : 

Chattel  Mobtgage— Diligence — ^Fbaud. — ^The  mortgagee  of  chat- 
tels must  take  possession  of  the  property  upon  default  in  payment  of 
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the  debt.  Sixffering  it  to  remain  in  the  possession  of  the  mortgagor 
after  maturity  is,  as  against  creditors,  fraudulent  per  «e,  and  not  subject 
to  explanation.    Elliott  v.  First  Nat,  Bank,  164. 

CITIES  AND  TOWNS  :  See  MUNICIPAL  CORPORATIONS. 

CITY  ORDINANCE  :  See  ORDINANCES. 

COMMERCIAL  PAPER : 

1.  Nbootiablk  Papeb — Time  Checks. — Time  checks  are  negotiable, 
and  the  assignee  thereof  may  maintain  an  action  thereon  in  his  own 
name,  free  from  any  defense  growing  out  of  transactions  between  the 
original  parties  after  notice  of  assignment.    Drennon  v.  Boas,  181. 

2.  Assignee  must  give  Notice. — ^If  the  assignee  of  such  paper  fails 
to  give  the  payor  notice  of  its  assignment,  the  payor  will  not  be  pre- 
cluded from  setting  up  a  defense  growing  out  of  his  subsequent  deal- 
ings with  the  original  payee.  The  burden  and  duty  of  giving  notice  of 
the  assignment  devolves  upon  the  assignee.    lb. 

3.  Gasnishmbnt — PAYMBirr  without  Notice. — After  giving  a  time 
clieck,  the  payor  was  garnished  as  a  debtor  of  the  payee,  and,  without 
notice  of  assignment,  answered,  admitting  indebtedness  in  the  amount 
of  the  check.  Judgment  was  entered  against  him  and  paid:  Held,  an 
ample  defense  to  a  suit  by  the  assignee  to  recover  upon  the  check.    lb. 

COMPROMISE: 

Offebs  to  CoBfFROMiSE. — ^Au  Unaccepted  offer  to  compromise  is  not 
admissible  in  evidence.     The  Denver  T.  A  G.  R.  R.  Co.  v.  De  Graff,  42. 

CONFLICT  OP  LAWS: 

1.  Lex  Loci  CoirrBACTns.~A  contract  which  by  the  law  of  the  place 
where  made  is  valid  inter  partes  and  as  against  third  persons,  is  valid  in 
this  state,  notwithstanding  it  would  have  been  adjudged  invalid  if  it  had 
been  entered  into  within  its  jurisdiction.     Harper  v.  The  People,  177. 

2.  Same — Conditionai^  Sale. — In  this  state  there  can  be,  as  against 
third  persons,  no  sale  of  personal  property  with  a  valid  reservation  of 
the  title  or  lien  for  the  benefit  of  the  vendor,  nevertheless  such  condi- 
tions in  the  sale  of  property  in  a  state  where  they  are  allowable  will, 
upon  the  removal  of  the  property  into  this  state,  be  upheld.    lb. 

CONDEMNATION  PROCEEDINGS:  See  EMINENT  DOMAIN. 

CONSIDERATION: 

1.  CoNSiDEBATiON — ^LoYE  AJTD  AFFEcno27. — When  the  parties  to  a 
conveyance  of  real  estate  are  husband  and  wife,  love  and  affection  may 
be  a  sufficient  consideration  between  the  parties,  but  it  is  not  a  good 
consideration,  nor  does  the  deed  pass  title  when  such  result  would  be 
in  fraud  of  existing  creditors.    Phillips  v.  Rhodes,  70. 

2.  Specific  Pebfobmakce. — ^A  contract  to  be  specifically  enforced 
must  be  definite  and  certain  and  upon  a  valuable  consideratioiL 

A  promise  against  a  promise  is  not,  in  this  class  of  cases,  a  good 

Vol.  11—38 


594  Index. 

consideration,  nor  does  a  seal  import  a  consideration.     Winter  v.  (?oe6- 
n^r,  259. 

CONSIGNOR  AND  CONSIGNEE: 

1.  CoirsiONMENT. — D,  having  bought  a  quantity  of  soap  of  the  plain- 
tifif,  was  induced  to  take  on  consignment  one  hundred  and  fifty  addi- 
tional cases,  to  be  accounted  for  at  the  rate  of  $3.25  per  case,  if  he 
succeeded  in  selling  it,  and  he  agreed  tliat  plaintiff  might  draw  for  the 
amount  of  the  soap  account  at  ninety  days, — ^the  draft  to  be  accepted 
for  plaintiff*  B  accommodation,  but  at  maturity  should  be  paid  only  to 
the  extent  of  sales  by  D  from  the  one  hundred  and  fifty  cases.  None 
of  the  soap  consigned  to  D  was  sold  by  him,  and  the  draft  was  returned 
unpaid.  The  one  hundred  and  fifty  cases  of  soap  were  never  commingled 
with  D's  general  stock:  Held,  that  the  title  to  the  soap  remained  in  the 
plaintiff  as  against  attaching  creditors  of  D.  The  Colorado  Soap  Co,  o. 
Bums,  89. 

2.  CoNSiemnEKT — ^Bill  of  Lading. — Ordinarily,  the  consignor's  own- 
ership in  goods  ceases  upon  the  shipment  and  transmission  of  a  biU  of 
lading,  unless  under  special  circumstances  the  right  of  stoppage  in  tran- 
eitu  is  resorted  to,  aud  if  the  property  is  lost,  the  burden  falls  upon  the 
consignee.     The  Westman  Mercantile  Co,  v.  Park,  545. 

CONSTITUTIONAL  LAW: 

1.  Appbopbiationb,  how  made. — ^Appropriations  can  be  made  only 
in  the  manner  prescribed  by  the  constitution.  All  appropriations  for 
purposes  other  than  the  ordinary  expenses  of  the  executive,  legislative 
and  Judicial  departments  of  the  state,  interest  on  the  public  debt  and 
for  public  schools  are  required  by  sec.  82,  art.  5  of  the  Constitution  to 
be  by  separate  bills,  each  embracing  but  one  subject.  Senderson  v. 
Collier  A  C.  Lithographing  Co,^  251. 

2.  JoDTT  Resolutioits. — ^A  joint  resolution  is  not  a  bill  within  the 
meaning  of  the  constitution,  neither  does  its  adoption  constitute  it  a 
law.  It  would  afford  no  justification  to  an  officer  for  the  payment  of 
money,  since  the  Constitution,  sec.  33,  art.  5,  prohibits  payment  except 
upon  appropriations  made  b/  law.    Ih, 

8.  Constitution  AX  Law — Joint  Resolutions. — A  mere  joint  reso- 
lution of  the  senate  and  house  of  representatives  cannot  empower  the 
secretary  of  state  to  create  a  debt  against  the  state.    lb. 

4.  Same. — A  joint  resolution  purporting  to  authorize  the  publication 
of  the  state  engineer*s  report  for  distribution  at  the  staters  expense,  not 
having  been  presented  to  the  governor  for  his  approval,  is  not  included 
with  any  of  the  exceptions  contained  in  sec.  39,  art.  5  of  the  Constitu- 
tion, dispensing  with  the  concurrence  of  the  executive,  and  is  inopera- 
tive,   lb, 

5.  Court  of  Appeaxs— Constttutionai.  Law.— The  judgment  of 
this  court  upon  constitutional  questions  is  not  conclusive,  but  is  sub- 
ject to  review  by  the  supreme  court.    lb. 
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d.  CoirsTTrtmoNAL  Law.— Seo.  3712,  Milk*  An.  Stats.,  fixing  upon 
railroad  companies  an  absolute  liability  for  damages  for  all  stock  in- 
jured or  killed,  and  sec.  3713,  which  provides  for  a  recovery  of  double 
the  appraised  value  of  the  animals  injured  or  killed,  with  a  reasonable 
attorney's  fee  in  case  of  failure  to  pay  the  appraised  value  within  the 
time  prescribed,  are  unconstitutional  and  void.  Denver  A  JS.  O.  BaU- 
way  Co,  V,  Outcalt^  395;  Denver  &  R,  G,  Bailtoay  Co.  v,  Davidson^  443. 

7.  CowBTiTUTiONAL  LAW.— Sec.  2708,  (Jen.  Stats.,  providing  "that 
every  railroad  company  operating  its  line  of  road,  or  any  part  thereof, 
within  this  state  shall  be  liable  for  all  damages  by  fire  that  is  set  out  or 
caused  by  operating  its  line  of  road,  or  any  part  thereof,  and  such  dam- 
ages may  be  recovered  by  the  party  damaged,  by  the  proper  action  In 
any  court  of  competent  jurisdiction,^'  held^  constitutional,  under  the 
authority  of  U.  P.  By.  Co.  v,  De  Buaky  12  Colo.  296.  TJie  Union  Pacifia 
By.  Co,  V,  Arthur^  159. 

8.  OoNSTiTunoNAi*  Law — Title  op  Act. — ^An  act  entitled  **  An  Act 
to  amend  chapter  24  of  the  General  Laws  of  Colorado,  entitled  Crimi- 
nal Code,'*  complies  with  the  provision  of  the  Constitution  (art.  6, 
sec.  21)  that  a  bill  shall  contain  but  one  subject,  which  shall  be  clearly 
expressed  in  its  title.    Heller  v.  The  People,  459. 

9.  Samb. — ^An  act  so  entitled  is  not  repugnant  to  the  constitution  on 
the  ground  that  it  extends  the  operation  of  the  statute  to  persons  and 
transactions  not  theretofore  included.    Jb, 

10.  Saioe. — ^Whenever  the  matter  contained  in  a  statute  may  fairly 
be  considered  germane  to  the  subject  expressed  by  its  title,  it  is  suffi- 
cient,   lb, 

11.  CosrsTTTunoiTAX  Law — Taxation. — The  Constitution  (ai*t.  10, 
sec.  3)  requires  uniformity  of  taxation  upon  valuation.  The  Denver 
City  By,  Co,  o.  City  qf  Denver,  34. 

12.  Constitutional  Constbuction. — A  rule  or  mode  of  taxation  of 
property  having  been  prescribed  bjr  the  constitution,  all  others  are 
thereby  excluded.    Jb, 

CONTEMPT: 

1.  Contsmpt^Faots  CONBTITUTLHQ.— M.  intervened  in  a  replevin 
suit,  claiming  to  be  entitled  to  the  property  in  controversy.  Judgment 
passed  against  him  as  well  as  tlie  defendant  and  in  favor  of  the  plain- 
tiff. Knowing  the  result  of  the  action,  he,  with  the  aid  of  R.,  clandes- 
tinely took  the  property  and  removed  it  without  the  jurisdiction  of  the 
court  before  its  order  could  be  complied  with:  Held,  that  such  facts  con- 
stitute a  contempt  and  that  the  court  below  had  jurisdiction  to  impose 
a  penalty.    Beeves  v.  The  People,  106. 

2.  DiBOBBDiENCE  OF  YoiB  Wbit  NOT  A  CONTEMPT. — A  failure  or 
refusal  to  obey  a  void  writ  of  injunction  does  not  constitute  a  con- 
tempt of  coui*t.     Smith  v.  The  People,  99. 

3.  IBBEGULAB  AND  YoiD  Wbits,  DISTINCTION  BETWEEN.— There  is  a 
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well  defined  distinction  between  a  writ  of  Injunction  improvidently  or 
erroneously  issued  by  a  court  having  jurisdiction,  and  one  issued  by  a 
coui't  without  it.  In  the  one  case  the  writ  must  be  obeyed  implicitly, 
no  matter  how  improyidently  or  erroneously  issued;  in  the  other  the 
writ  is  absolutely  roid,  entitled  to  no  respect  and  demanding  no  atten- 
tion,   lb. 

4.  Contempt  Pbocekbinos — Revhew  of. — The  court  upon  review  of 
contempt  proceedings  will  limit  its  inquiry  to  the  jurisdiction  of  the 
court  below.  If  the  facts  disclosed  by  the  record  are  sufficient  to  con- 
stitute a  contempt,  the  court  had  jurisdiction  and  its  orders  will  not  be 
reviewed  for  mere  errors.    Reeves  v.  The  People^  196. 

CONTRIBUTORY  NEGLIGENCE:  See  NEGLIGENCE. 

CONTRACTS. 

1.  Contract  fob  Satisfactokt  Service — How  construed. — The 
api)e]lee  entered  into  a  contract  with  the  appellants,  by  which  he  was 
employed  for  one  year  at  a  stated  montlily  salar}',  and  by  which  he 
agreed  to  give  his  entire  attention  to  the  business  in  wbich  he  was  em- 
ployed, and  **  to  render  good  and  satisfactory  service;**  held  that  his 
employers  might  discharge  him  at  any  time  his  services  were  unsatis- 
factory to  them,  without  incurring  liability  in  damages.  The  contract 
required  performance  not  only  of  such  services  as  his  employers  ought 
to  have  been  satisfied  with,  but  such  as  actually  were  satisfactory  to 
them.    Bush  v.  Koll^  48. 

2.  Contracts — Part  Performance — Recoupment.— A  contract 
providing  for  the  delivery  of  1,500,000  feet  of  lumber  to  be  delivered 
in  lots,  monthly,  and  to  be  paid  for  as  received,  is  severable,  and  failure 
to  deliver  all  the  lumber  specified  in  the  contract  will  not  preclude  a 
recovery  for  the  amount  actually  delivered,  but  any  damage  resulting 
from  such  failure  or  occasioned  by  the  breach  may  be  set  ofE  or  recouped. 
Gomer  f>.  McPhee,  287. 

8.  Same — Severable. — It  is  not  the  multiplicity  of  items  in  a  con- 
tract which  determines  its  severable  or  non-severable  character,  but  its 
object.    lb, 

4.  Prospectino  Contbact — ^Interest  acquired. — ^Two  parties  en- 
tered into  an  agreement  to  do  prospecting  work  which  contemplated  a 
joint  prosecution  of  the  enterprise  until  a  valid  location  was  made. 
One  quit  the  work  before  the  discovery  of  mineral  and  the  other  carried 
it  on  until  a  discovery  and  a  valid  location  was  made:  Held,  that  no 
interest  In  the  property  vested  in  him  who  had  retired,  unless  he  had 
provided  therefor  by  an  agreement  with  the  discoverer.  McLaughlin 
V.  Thompson^,  135. 

5.  Contract  releasing  Damages,  how  construed. — A  contract  re- 
leasing the  ditch  company  from  damages  by  reason  of  unavoidable  ac- 
cidents and  breaks  of  the  canal  would  not  cover  a  case  of  gross  and 
continued  negligence.    Catlin  Land  A  C,  Co.  v.  Best,  481. 
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0.  GoNTBACT  THBoireH  AeBST.*— PenuMis  dealing  with  ft  oorporatioa 
through  an  agent  must,  at  their  peril,  advise  themselveB  as  to  the  scope 
of  the  agenoy  and  powers  of  the  agent.  Victoria  Oold  Jf.  Co.  o.  Fror 
ter,  14. 

7.  AOENT— What  Powxbs  hot  pbbbuhbd. — ^The  general  manager  of 
a  mining  and  milling  company  has  no  power,  by  virtue  of  his  office,  to 
bind  the  company  by  contracts  for  the  purchase  of  machinery.    lb, 

8.  Lxx  Loci  Contractus. — A  contract  which  by  the  law  of  the  place 
Where  made  is  valid  inter  partem  and  as  against  third  peraons,  is  valid 
in  this  state  notwithstanding  it  would  havebeen  adjudged  invalid  if  it 
had  been  entered  into  within  its  jurisdiction.    Harper  e.  The  People^  177. 

9.  Sake — Cojtditionax  Saxb. — ^In  this  state  there  can  be  as  against 
third  persons  no  sale  of  personal  property  with  a  valid  reservation  of 
the  title  or  lien  for  the  benefit  of  the  vendor;  nevertheless,  such  condi- 
tions in  the  sale  of  property  in  a  state  where  they  are  allowable  will, 
upon  the  removal  of  the  property  into  this  state,  be  upheld.    lb. 

10.  In  the  absence  of  limitation  upon  the  power  and  discretion  which 
the  agent  may  exercise  in  regard  to  location,  price,  terms  or  time  of 
payment  in  the  purchase  of  real  estate,  the  principal  will  be  bound  by 
the  contract  of  the  agent,  and  cannot  recover  any  part  of  the  purchase 
money  paid  upon  the  contract.     The  Boulder  Investment  Co.  v.  Fries,  37A. 

CONVEYANCE: 

CoNSJPBBATiON — LovE  A]n>  AFFECTiON.^Whcn  the  parties  to  a  con- 
veyance of  real  estate  are  husband  and  wife,  love  and  affection  may  be 
a  sufficient  consideration  between  the  parties,  but  it  is  not  a  good  con- 
sideration, nor  does  the  deed  pass  title  when  such  result  would  be  in 
fraud  of  existing  creditoi's.    Phillips  v.  Bhodes^  70. 

CORPORATIONS:  See  MUNICIPAL  CORPORATIONS. 

COSTS: 

Where  parties  are  forced  to  institute  an  action  to  obtain  credit  for  a 
sum  admitted  to  have  been  paid,  the  costs  should  not  be  taxed  against 
them.    Madeley  v.  White,  406. 

COUNTIES:  See  MUNICIPAL  CORPORATIONS. 

COURTS: 

Jurisdiction  of  thb  Coubt  of  Appbals. — The  court  of  appeals  is 
not  a  court  of  final  jurisdiction  when  constitutional  questions  are  in- 
volved. Its  judgment  upon  such  questions  is  subject  to  review  by  the 
Supreme  Court.  The  Denver  City  By,  Co.  v.  City  of  Denver,  34;  Hen- 
derson  v.  The  Collier  db  C.  Lithographing  Co.^  251. 

CRIMINAL  LAW: 

1.  FoBOEBY — Von>  Wabbakt. — ^Forgery  cannot  be  predicated  upon 
an  instrument  which,  by  reason  of  noncompliance  with  statutory  re- 
quirements, is  void  upon  its  face.    Baym&nd  v.  The  People,  320. 

2.  Cbuohai.  NEaLiOEKCE. — Criminal  responsibility  will  attach  for 
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the  grossly  negligent  performance  of  a  lawful  act,  but  the  neglected 
duty  must  be  a  plain  one  concerning  which  there  is  a  general  consensus 
of  opinion,  and  the  party  charged  must  have  been  under  some  contrac- 
tual or  legal  obligation  to  perform  that  which  he  omitted  to  do,  and  the 
omission  to  perform  it  must  have  been  so  grossly  negligent  that  the 
law  will  impute  criminal  intent.    Thomas  v.  The  People^  513. 

CUSTOM: 

CxTBTOM. — If  there  was  a  custom  among  merchant  tailors'  and  their 
employees  requiring  the  latter  to  i*eturn  garments  for  inspection  before 
receiving  compensation  for  their  labor,  the  presumption  obtains  that 
the  contract  of  employment  was  entered  into  with  reference  to  it.  Such 
a  custom  is  reasonable  and  in  no  wise  interferes  with  the  lien  of  me- 
chanics.   HilUburg  v.  Harrison^  208. 

DAMAGES: 

1.  Telbobaph  CoMPAKr,  Liabilitt  of. — A  telegraph  company  fail- 
ing to  deliver  a  telegram  is  liable  for  such  loss  or  injury  as  is  the  direct, 
natural  and  necessary  consequence  of  defeating  the  object  which  would 
have  been  accomplished  by  the  seasonable  delivery  of  the  message. 
Western  Union  TeL  Co,  «.  Comwell,  491. 

2.  Damages. — Speculative,  contingent  and  remote  damages,  which 
cannot  be  directly  traced  to  a  breach  of  contract  or  negligence  on  part 
of  the  company,  cannot  be  recovered  for  a  failure  to  deliver  the  mes- 
sage,   lb. 

8.  NoMiNAii  Damages. — When  the  company  is  not  made  aware  of 
the  purport  or  importance  of  a  message,  and  contracts  without  full 
knowledge  of  its  importance,  and  loss  is  occasioned  by  failure  or  negli- 
gence of  the  company  in  the  transmission  or  delivery,  only  nominal 
damage,  or  the  price  paid  for  transmitting  the  message  can  be  recov- 
ered,   lb. 

4.  Negligence. — Owners  of  ditches  are  liable  in  damages  resulting 
from  their  neglect  to  carefully  maintain  and  keep  the  embankments  of 
their  ditches  in  good  repair.     The  Catlin  Land  A  C,  Co.  v.  Beet,  481. 

6.   CONTBACT  BBLEABIKG  DAMAGES,    HOW  CONBTBUED. — A    COUtract 

releasing  the  ditch  company  from  damages  by  reason  of  unavoidable 
accidents  and  breaks  of  the  canal  would  not  cover  a  case  of  gross  and 
continued  negligence.    lb. 

DEBTOR  AND  CREDITOR: 

1.  Decedent's  Debt,  when  chabgeable  to  Wibow. — A  widow  of 
a  deceased  debtor  can  be  made  liable  for  his  debt  only  by  an  assump- 
tion thereof  and  an  absolute  promise,  upon  a  consideration  to  pay  it,  or 
by  reason  of  her  succeeding  to  the  estate  of  her  husband  and  failure  to 
pay  the  debt.    Bohm  v,  Hoffer^  146. 

2.  Attaching  Cbeditob,  Rights  of. — ^A  creditor  who  causes  an  at- 
tachment to  be  levied  on  real  estate,  without  notice  of  an  unrecorded 


Index.  599 

deed  by  the  debtor  is  entitled  to  all  the  protection  afforded  an  Innocent 
purchaser  for  value.    First  Nat,  Bank  v,  Campbell^  271. 

3.  Rbdbocptiok— Void  Sale.— A  judgment  creditor  who  has  paid 
money  to  the  sheriff  for  the  purpose  of  redeeming  property  from  a  sale 
may,  upon  ascertaining  that  the  sale  was  void,  recover  the  money  so 
paid,  in  an  action  against  the  sheriff  commenced  while  the  fund  was 
still  in  his  hands.    Brawn  v.  Hunter,  527. 

DECREE:  See  JUDGMENT  AND  DECREE. 

DEFENSES: 

1.  Dbfeksb— Failure  of  Consibsbatiok. — The  defendant  in  an  ac- 
tion on  a  promissory  note  may  always,  while  the  note  remains  the  prop- 
erty of  the  payee,  avail  himself  of  the  defense  that  it  was  given  without 
consideration.    The  Sioux  City  Nur$ery,  etc.,  Co.  v.  Carlton^  157. 

2.  SETTLBMEirr — ^DuE  Bill — ^Pboof. — ^Where,  in  seeking  to  defeat 
recovery  of  the  amount  of  a  due  bill  given  in  a  settlement,  defendants 
failed  to  state  or  plead  that  what  they  proposed  to  prove  was  not  known 
and  fully  understood  by  them  at  the  time  of  settiement  and  delivery  of 
the  bill,  such  proof  is  properly  rejected.    Buno  v.  Gabriel,  205. 

3.  Due  Bill — ^Defense. — To  warrant  the  admission  of  such  testi- 
mony defendants  must  interpose  the  defense  of  a  breach  of  contract, 
and  show,  or  offer  to  show,  that  the  due  bill  was  executed  by  them 
upon  a  misrepresentation  of  facts,  agsdnst  which  they  were  not  in 
position  to  guard  themselves.    lb. 

DEFINITIONS: 

HECHAjno— Who  is. — ^A  tailor  to  whom  cloth  has  been  delivered  to 
be  made  into  garments  is  a  mechanic.    HilUburg  v.  Harrison^  298. 

DISCRETION:  See  also  PRACTICE  IN  CIVIL  ACTIONS: 

1.  DiSGBETiON. — ^The  allowance  of  amendments  to  pleadings  rests  in 
the  sound  discretion  of  the  court.    Higgina  v.  The  People,  567. 

2.  Practice — Discbetiok. — The  conduct  of  the  trial  and  control  of 
counsel  is  so  fully  within  the  discretion  of  the  trial  court,  that  its  ac- 
tion in  this  respect  will  not  be  reviewed  unless  it  is  manifest  that  dis- 
cretion has  been  plainly  and  grossly  abused.  Felt  v.  Cleghom,  4 ;  Hill 
0.  Colorado  Nat  Bank,  324. 

3.  Special  Counsel  fob  the  People. — ^The  trial  court  may  in  the 
exercise  of  sound  discretion  appoint  one  or  more  attorneys  to  assist  the 
district  attorney  in  the  prosecution  of  criminal  cases,  and  its  action  in 
this  respect  will  not  be  reviewed,  except  where  a  clear  abuse  of  discre- 
tion is  made  apparent.    Baymond  v.  The  People,  329. 

4.  SuHHONS. — ^When  summons  is  not  issued  within  thirty  days  after 
complaint  was  Aled,  the  suit  was  properly  dismissed  on  special  appear- 
ance of  defendant  for  the  purpose  of  such  motion,  and  the  motion  is  not 
addressed  to  the  discretion  of  the  court.    Steves  v.  Carson,  200. 
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DITCHES  AND  DITCH  COMPANIES: 

1.  Ditches — ^Vested  Rights. — ^A  ditch  for  beneficial  purposes  was 
constructed  across  land  which  at  the  time  was  parcel  of  the  public 
domain  of  the  United  States  and  before  the  land  was  included  by  the 
city  limits,  and  has  been  maintained  and  oi>erated  ever  since:  HeUly 
that  its  owner  has  a  vested  right  to  the  use  and  enjoyment  thereof.  The 
Platte  A  D.  C.  A  M.  Co.  v.  Lee,  184. 

2.  Negligekce. — Owners  of  ditches  are  liable  in  damages  resulting 
from  their  neglect  to  carefully  maintain  and  keep  the  embankments  of 
their  ditches  in  good  repair.     The  Catlin  Land  A  C,  Co.  v.  Beet,  481. 

8.  Contract  beleasikg  Damages,  how  cokstbued. — A  contract 
releasing  tlie  ditch  company  from  damages  by  reason  of  unavoidable 
accidents  and  breaks  of  the  canal  would  not  cover  a  case  of  gross  and 
continued  negligence,    lb. 

DIVORCE : 

1.  DivoBCE — ^Abulteby  a  Bab. — The  plaintifiTs  action  for  divorce 
was  upon  the  grounds  of  desertion  and  nonsupport.  Defendant  joined 
issue  and  also  filed  a  cross-complaint  upon  the  ground  of  the  phunUfiTs 
adultery.  The  proofs  showed  the  defendant  to  be  guilty  of  desertion 
and  nonsupport,  and  the  plaintiff  to  be  guilty  of  adultery:  Held^  that 
both  complaint  and  cross-complaint  should  have  been  dismissed.  Bed- 
ington  v.  Bedington,  8. 

2.  Pbactice  in  Divobce  Cases. — It  is  of  no  consequence  how  the 
court  obtains  the  requisite  legal  knowledge  of  the  fact  of  plaintiff's 
adultery.  It  may  crop  out  of  tiie  proofs  without  having  been  pleaded, 
but  must  be  acted  upon  by  the  court  If  it  shall  appear,  no  divorce  can 
be  decreed.    lb. 

3.  Gbounds  of  Diyobce — Equaxitt  of. — ^In  estimation  of  law,  all 
grounds  of  divorce  are  of  equal  force  and  validity,  notwithstanding  sup- 
posed differences,  in  point  of  morals,  in  the  gravity  of  the  offenses  in- 
volved.   16. 

EMINENT  DOMAIN : 

1.  Pbactice — ^Eminent  Domain. — In  a  proceeding  under  the  "  Emi- 
nent Domain  Act  ^'  a  petition  filed  in  vacation  should  be  presented  to 
the  judge  in  order  that  he  may  comply  with  the  provisions  of  the  statute, 
requiring  him  to  note  thereon  the  day  of  presentation,  etc.  Upon  pre- 
sentation thereof  he  shall  order  summons  issued,  and  the  clerk  shall 
at  once  issue  the  same.     Colorado  Midland  By.  Co.  v.  Buedi,  202. 

2.  Same. — ^After  a  postponement  of  the  issuance  of  summons  until 
the  rights,  title  or  interest  of  respondent  in  and  to  the  premises,  sought 
to  be  condemned,  have  been  determined,  without  a  showing  by  supple- 
mental proceeding  or  petition  indicating  to  the  court  that  such  interests 
have  been  determined,  and  what  such  interests  are:  Held,  sufficient  to 
support  a  motion  dismissing  the  proceeding.    lb. 

3.  Pboceeding  limited. — Proceedings  in  condemnation  can  onljf  be 
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tustituted  under  the  particular  statutes  which  warrant  them,  and  the 
right  is  limited  to  those  who  seek  to  take  the  property  belonging  to 
others.    Id. 

4.  Pbacticb  is  Eminent  DoMiON  Pbocbbdinos. — ^Under  the  eminent 
domain  act,  the  question  of  necessity  for  taking  the  property  for  munici- 
pal purposes  is  not  for  the  jury  to  determine, — that  being  wholly  within 
the  province  of  tlie  municipal  authorities.  Warner  «.  The  Town  of  Gtin- 
nison,  430. 

5.  Same. — The  issues  in  a  condemnation  proceeding  may  be  tried 
either  in  term  time  or  vacation.  When  tried  to  a  jury  in  term  time,  it 
must  be  before  the  jury  drawn  in  the  ordinary  way  to  serve  at  that 
term.    lb, 

0.  Eminent  Domain. — Cities  and  towns  are  authorized  to  exercise  the 
right  of  eminent  domain,  by  condemning  private  property  for  public 
uses.  To  supply  water  for  the  use  of  a  community  is  one  of  the  duties 
imposed  on  a^  municipality,  and  property  taken  for  that  purpose  is  tak- 
en for  a  public  use.    lb. 

■  7.  Same. — A  town  or  city  may,  for  the  purpose  of  supplying  its  in- 
habitants with  water,  exercise  the  right  of  eminent  domain  by  condemn- 
ing private  property  without  the  corporate  limits,    ift. 

EQUITY  : 

1.  Cancelation  of  Deeds,  when  not  decbbed. — The  complaint 
showed  that  the  state  had  held  the  fee  to  a  portion  of  a  certain  "school 
section,"  that  it  had  been  leased  to  D.  who  ti'ansfen'cd  the  leasehold 
interest  to  B.,  by  whom  valuable  improvements  were  made  upon  the 
premises.  That  defendant  T.  applied  to  the  land  board  to  purchase  the 
premises,  and,  in  his  application,  made  many  false  representations  as  to 
the  value  of  the  improvements,  the  condition  of  the  premises  and  their 
abandonment.  That,  without  an  appraisement  of  the  improvements, 
the  land  was  patented  to  him,  he  paying  to  the  board  for  tlie  benefit  of 
the  owner  of  the  improvements  (in  addition  to  the  purchase  price)  $150, 
the  amount  he  represented  their  value  to  be.  The  relief  demanded  was 
the  cancelation  of  the  patent  to  T.  and  various  mesne  conveyences  by 
him  and  his  grantees; — to  the  end,  apparently,  that  the  boaixl  and  T. 
might  be  compelled  to  protect  B.  in  his  improvements  and  secure  the 
payment  of  their  value:  HeZd,  that  no  cause  of  action  was  stated  in 
favor  of  the  people.     The  People  v.  Tynon,  131. 

2.  Fbaud. — A  conveyance  obtained  fraudulently  and  deeds  executed 
by  the  conspirators  in  furtherance  of  the  fraud  will  be  canceled  at  the 
suit  of  the  party  defrauded,  and  this  result  will  not  be  prevented  by  a 
voluntary  conveyance  by  the  conspirators  to  one  who  had  no  actual 
knowledge  of  the  fraud.    Reddin  v.  Dunn^  518. 

3.  CoBPOBATE  Loans  —  Misapplication.  —  A  misapplication  and 
waste  of  money  received  by  a  corporation  is  not  a  ground  for  invalidat- 
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ing  the  security  upon  which  the  loan  was  obtained. — Robinson  v.  Dolo- 
res, etc,  Canal  Co.,  17. 

4.  Undue  Influekcb — ^Equity. — ^Where  a  transaction  is  the  result  of 
moral,  social  or  domestic  force  exerted  upon  a  party,  controlling  free 
action  of  his  will  and  preventing  any  true  consent,  equity  may  relieve 
against  it  on  the  ground  of  undue  influence.    LigJUhall  «.  Moore,  G54. 

5.  Same. — It  is  a  constant  rule  in  equity  that  where  a  party  is  not  a 
free  agent  and  is  not  equal  to  protecting  himself,  the  court  will  protect 
him.    lb. 

6.  Same. — ^A  party  in  another's  power  may  have  canceled  an  inequit- 
able bargain  to  which  he  was  entrapped  or  practically  compelled,  though 
there  may  have  been  neither  technical  fraud  nor  technical  duress,    lb. 

7.  Laches. — Reasonable  diligence  is  always  necessary  to  move  a  court 
of  equity.  The  strongest  equity  may  be  forfeited  by  laches  or  aban- 
doned by  acquiescence.    McLaughlin  v,  Thompson,  135. 

8.  Laches. — A  delay  of  seven  years  to  bring  an  appropriate  action  to 
recover  his  interest  in  a  mining  claim  is  an  equitable  bar  to  an  action, 
where  the  plaintiff  had  failed  to  contribute  labor  or  money  to  the  enter- 
prise, even  if  the  discovery  was  made  by  one  with  whom  he  had  a  con- 
tract giving  him  such  interest.    lb. 

ESTATES: 

1.  Admini8TBAT0B*8  Iktebest. — ^Trust  funds  in  bank  may  not  be  di- 
verted to  other  uses  than  those  designated,  do  not  become  the  property 
of  the  banker,  and  form  no  part  of  his  estate.  His  administrator  takes 
and  holds  them  merely  as  a  bailee.     Hummel  v.  First  Nat.  Bank,  579. 

2.  Pbobate  Mattebs — Claims  against  Estates. — ^Debts  against  an 
estate  are  only  those  contracted  by  the  deceased.  Lusk  v.  Patter- 
son, 300. 

3.  Same.  —  A  debt  contracted  by  the  administratrix  is  not  a  debt 
against  the  estate.    lb. 

4.  Judgment  against  Estate— Rights  of  Holdeb.— Where  a  judg- 
ment creditor  of  a  solvent  estate  postpones  enforcement  of  her  judg- 
ment in  consideration  of  an  assignment  to  her  of  one  of  several  notes 
secured  by  deed  of  trust  and  given  to  the  heir  for  a  debt  due  the  estate, 
and  it  is  agreed  that  upon  the  payment  of  the  note  and  interest  when 
due  she  will  satisfy  the  judgment,  she  is  not  compelled  to  exhaust  her 
remedy  upon  the  note  as  a  condition  to  her  right  to  enforce  the  judg- 
ment against  the  heir.    Doioling  v.  Bowling,  28. 

5.  Heib — ^Liability  of. — The  heir  into  whose  possession  an  estate 
has  come  is  to  be  excused  from  the  payment  of  its  debts  only  upon 
showing  an  insufficiency  of  assets,    lb. 

ESTOPPEL: 

1.  Estoppel. — Where  one  of  two  innocent  parties  must  suffer  by  the 
wrongful  act  of  a  third,  it  must  be  he  who,  by  his  conduct  or  silence, 
enables  the  wrongdoer  to  perpetrate  the  fraud.    Baker  v.  Biley,  478. 
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2.  Estoppel.  The  doctrine  of  estoppel  by  election  cannot  be  invoked 
by  one  who  has  suffered  no  disad vantage  by  reason  of  anything  in  the 
premises.    D&wUng  v.  Dovolingj  28. 

EVIDENCE: 

1.  AoENCT— EviDBNCJE  OP  AuTHOBiTY. — To  bind  the  principal  to 
execute  a  conveyance  of  real  estate,  the  authority  of  the  agent  to  make 
the  sale  must  be  established.  Such  authority  need  not  be  under  seal — 
need  not  be  contained  in  a  single  instrument — ^may  be  deduced  from  let* 
ters  and  telegrams,  but  it  is  indispensable  that  the  agency  and  authority 
be  established.    Sullivan  v.  Leer,  141. 

2.  Genebal  Aexirr — ^Who  is — ^Eyideitce  of. — A  person  authorized 
to  accept  risks,  to  agree  upon  and  settle  the  terms  of  insurance  and  to 
carry  them  into  effect  by  issuing  and  renewing  policies,  is  regarded  as  a 
general  agent  of  the  company  pending  negotiations. 

The  possession  of  blank  policies  and  renewal  receipts  signed  by  the 
president  and  secretary  of  the  company  is  evidence  of  such  agency.  The 
Farmers  A  M,  Ins.  Co.  v.  Nixon,  205. 

3.  Evidence. — In  an  action  by  the  assignee  of  certain  claims,  for  the 
collection  of  the  same,  under  the  general  issue,  evidence  offered  by  de- 
fendants to  prove  that  a  third  person  furnished  the  money  with  which 
the  claims  were  purchased  was  properly  rejected.  Jacobs  v.  Mitchell^ 
456. 

4.  EymsNCE — ^Bubden  of  Pboof. — An  objection  to  the  introduction 
of  an  ordinance  in  evidence  on  the  ground  that  the  "  ayes  and  nays  had 
not  been  called  upon  its  passage,**  must  be  supported  by  proof  of 
such  fact,  otherwise  the  objection  will  not  be  sustained.  Metcalf  v. 
The  People,  262. 

5.  DxTE  Bill — ^Pboof. — Where,  in  seeking  to  defeat  recovery  of  the 
amount  of  a  due  bill  given  in  a  settlement,  defendants  failed  to  state  or 
plead  that  what  they  proposed  to  prove  was  not  known  and  fully  under- 
stood by  them  at  the  time  of  settlement  and  delivery  of  the  bill,  such 
proof  is  properly  rejected.    Bvno  v.  Gabriel,  295. 

6.  Due  Bill — ^Defsitse. — To  warrant  the  admission  of  such  testi- 
mony defendants  must  interpose  the  defense  of  a  breach  of  contract, 
and  show,  or  offer  to  show,  that  the  due  bill  was  executed  by  them  upon 
a  misrepresentation  of  facts,  against  which  they  were  not  in  position  to 
guard  themselves.    lb, 

7.  Evidence. — Where  the  testimony  of  a  witness  is  discredited  by 
evidence  that  he  has  made  statements  out  of  court  inconsistent  with  his 
testimony,  it  is  not  competent  for  the  purpose  of  sustaining  him  to 
prove  that  at  other  times  he  made,  out  of  court,  statements  which  are 
consistent  with  his  testimony.    Davis  v.  Graham,  210. 

8.  Evidence — ^What  is  not. — The  mere  fact  that  the  property  was 
purchased  at  execution  sale  by  the  creditors  for  less  than  its  estimated 
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yalue,  is  not  evidence  of  a  conspiracy  to  deprive  tiie  plaintiff  of  her 

rights  therein.    PhiUipB  v,  Bhodes^  70. 

9.  Evidence. — In  au  action  upon  a  written  instmmenti  testimony  as 
to  conversations  and  negotiations  which  preceded  and  led  up  to  the 
contract,  must  be  excluded,  upon  the  principle  that  all  such  antecedent 
matters  are  merged  in  the  writing  or  disposed  of  by  it,  but  this  rule  is 
not  applicable  when  the  issue  is  as  to  the  existence  of  probable  cause 
justifying  criminal  proceedings.     Whitehead  v.  Jesaup^  76. 

10.  EyiDEUcs  OF  Facts,  not  admissible  without  Pleadino. — 
Evidence  of  facts  not  pleaded  is  not  admissible,  and  if  admitted  will 
not  support  a  decree.    McLaughlin  v.  Thompton^  135. 

11.  Findings  of  Fact  must  be  upon  Evidence. — ^The  convictions 
of  the  judge  based  upon  personal  observations  cannot  take  the  plaoe 
of  competent  evidence.     The  Denver  City  By.  Co.  «.  Denver,  34. 

12.  Evidence — Mining  Pabtnebbhip. — ^Deeds  and  contracts  between 
parties,  although  insufficient  in  themselves  to  show  a  mining  partner- 
ship, may,  nevertheless,  be  admissible  as  elements  of  proof  to  fix  lia- 
bility upon  the  parties  as  partners.    Perkins  v.  Peterson^  242. 

13.  Judgment  when  admissibus  in  Evidence. — ^In  an  action  on  an 
account,  evidence  of  a  judgment  previously  obtained  by  the  plaintiff 
against  the  defendant,  included  in  the  account,  is  admissible,  where  it 
appears  that  the  judgment  was  obtained  at  the  request  of  the  defend- 
ant, and  upon  an  understanding  that  he  was  to  pay  a  certain  portion 
monthly  and  not  to  be  pressed  for  payment  in  full.  Sdward9  v.  liar* 
vey,  109. 

14.  Offebs  to  Oompbomibe. — An  unaccepted  offer  to  compromise  is 
not  admissible  in  evidence.     The  Denver  T.  dfc  O.  By,  Co.  v,  De  Graffs  43. 

15.  Pabol  Evidence  inadmissible,  when. — ^Parol  evidence  is  inad- 
missible to  show  that  property,  not  described  in  the  deed  of  assign- 
ment or  in  the  inventory,  was  intended  to  pass  under  the  deed.  Palmer 
V.  McCarthy,  422. 

16.  Policy — Phi  ma  Facie  Evidence. — A  policy  issued  to  a  person 
is  prima  facie  evidence  of  14s  title  to  the  premises,  and,  unless  ques- 
tioned, is  conclusive.     Wich  v.  The  Equitable  F.  4b  M,  Ins.  Co,,  484. 

17.  Pboof,  Quantum  of. — In  cases  of  this  kind,  juries  should  not 
be  allowed  to  infer  or  presume,  for  want  of  positive  proof  to  the  con- 
trary, that  the  fire  was  communicated  by  the  operating  of  the  railroad. 
The  proof  required  upon  tliis  point  must  be  sufficient  to  exclude  the 
probability  of  the  fire  having  been  caused  by  some  other  means.  The 
Denver  T.  &  Q,  By.  Co.  v.  De  Graff,  43. 

18.  Evidence — Resulting  Tbust. — ^Parol  evidence  is  competent  to 
prove  a  resulting  trust.  Such  a  trust  must  result,  if  at  all,  at  the  in- 
stant the  deed  is  taken  and  the  legal  title  vests  in  the  grantee.  The 
First  NaL  Bank  v.  Campbell,  271. 

19.  Pboof — Quantum  of. — Unquestionable  evidence  is  required  to 
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efltablish  a  resulting  trust.  Whatever  is  essential  to  exhibit  the  equity 
of  the  eestui  que  trust  must  appear  in  a  clear  and  unclouded  light.  lb. 
2<X  WuTTxir  AsBiONMBNT,  WHEN  NOT  BEQTTiRED. — The  plaintiff  be- 
ing the  owner  by  actnal  purchase  of  the  claims  sued  on,  need  not,  in 
order  to  recover,  show  a  written  assignment  thereof.  Perkins  v,  Peter- 
8on,242. 

EXECUTIONS: 

1.  Execution— How  levied. — An  officer  seeking  to  satisfy  a  writ 
against  a  member  of  a  firm  out  of  partnership  property  should  take 
the  firm  goods  into  his  custody,  sell  the  debtor* s  undivided  interest 
therein,  and  put  the  purchaser  into  the  joint  possession  of  the  prop- 
erty sold.    Felt  V,  Cleghom,  4. 

2.  Levy— When  need  not  be  upon  all  firm  effects. — An  offi- 
cer is  not  required  to  seize  all  the  partnership  property,  under  pro- 
cess, against  one  of  the  members  of  the  firm,  when  a  sale  of  the  interest 
of  that  partner  in  a  portion  of  it  will  satisfy  the  writ.    lb. 

EXECUTOR  AND  ADMINISTRATOR: 

1.  Adminibtbatob*s  Interest. — Trust  funds  in  bank  may  not  be  di- 
verted to  other  uses  than  those  designated,  do  not  become  the  property 
of  the  banker,  and  f  oitu  no  part  of  his  estate.  His  administrator  takes 
and  holds  them  merely  as  a  bailee.    Eummel  v.  First  Xat.  Bank,  571. 

2.  Probate  Matters — Claims  against  Estates. — Debts  against 
an  estate  are  only  those  contracted  by  the  deceased.  Lusk  v.  Patter- 
son,  806. 

3.  Same. — ^A  debt  contracted  by  the  administratrix  is  not  a  debt  against 
the  estate.    lb. 

EXCEPTIONS:  See  APPELLATE  PRACTICE. 

EXEMPTIONS: 

1.  Exemption — Homestead. — ^Every  householder,  being  the  head  of 
a  family,  is  by  statute  entitled  to  hold  a  homestead  not  exceeding  in 
value  $2,000,  exempt  from  execution  and  attachment  arising  from  any 
debt,  contract  or  civil  obligation  incurred  after  Feb.  1,  1862,  provided 
he  resides  thereon  and  designates  it  of  record  as  such  as  required  by 
law.     Woodward  v.  People's  Nat.  Bank^  369. 

2.  Same — Judgment  Lien. — The  right  to  hold  as  a  homestead  a  par- 
cel of  land,  the  title  to  which  the  occupant  has  acquired  under  the  pre- 
emption laws,  is  not  impaired  by  reason  of  the  fact  that  a  transcript  of 
a  judgment  against  him  had  been  filed  before  he  acquired  title  and  des- 
ignated the  land  as  a  homestead.    lb. 

S.  Same. — A  mere  judgment  lien  upon  land  does  not  prevent  the  oc- 
cupant from  designating  it  as  a  homestead  and  holding  it  exempt  from 
an  execution  issued  upon  the  judgment  after  such  designation.    lb. 

FIXTURES:    See  LANDLORD  AND  TENANT. 

FORECLOSURE:    See  LIENS. 
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FORGERY: 

PoRGBRY— Void  Warrant. — ^Forgery  cannot  be  predicated  upon  aa 
instrument  which,  by  reason  of  noncompliance  with  statutory  require- 
ments, is  void  upon  its  face.    Raymond  v.  The  People,  329. 

FRAUD.    See  also  STATUTE  OF  FRAUDS. 

Fraud, — A  conveyance  obtained  fraudulently  and  deeds  executed  by 
the  conspirators  in  furtherance  of  the  fraud  will  be  canceled  at  the  suit 
of  the  party  defrauded,  and  this  result  will  not  be  prevented  by  a  vol- 
untary conveyance  by  the  conspirators  to  one  who  had  no  actual  knowl- 
edge of  the  fraud.    Reddin  v.  Dunrij  518. 

GARNISHMENT: 

1.  Garnibhmbht — Path  KNT  without  Notics. — ^After  giving  a  time 
check,  the  payor  was  garnished  as  a  debtor  of  the  payee,  and,  without 
notice  of  assignment,  answered,  admitting  indebtedness  in  the  amount 
of  the  check.  Judgment  was  entered  against  him  and  paid;  held,  aa 
ample  defense  to  a  suit  by  the  assignee  to  recover  upon  the  check. 
Drennon  v.  Roes,  181. 

2.  Garnishment — Proof. — A  creditor  who  attempts,  by  garnishment, 
to  enforce  an  alleged  liability  of  one  who  owes  his  debtor,  must  show 
by  satisfactory  proof  that  the  garnishee  is  indebted  to  the  judgment 
debtor.     The  Denver,  Tex.  A  F,  W.  JR.  R»  Co.  v.  Smeeton,  126. 

3.  Burden  of  Proof. — When  issue  is  joined  upon  the  garnishee's 
indebtedness,  the  burden  of  proof  is  upon  the  attaching  creditor.    lb. 

4.  AssiONMENT  OF  FUTURE  Earninqs.— An  employee  having  assign- 
ed his  earnings  or  wages  for  a  time  to  come,  and  his  employer  having 
accepted  the  assignment,  the  employer's  liability  is  to  the  assignee,  and 
garnishment  cannot  be  maintained  against  him  by  a  creditor  of  the 
assignor,    lb. 

GUARDIAN  AND  WARD: 

Infants — iNCAPAcrrr  of. — Infants  are  Incapable  of  consenting  to 
anything  prejudicial  to  their  inheritance,  and  any  consent  given  can  be 
retracted  after  becoming  of  age.  Their  guardians  have  no  power  to 
bind  them  in  such  matters.     Lusk  v.  PctUereon,  300. 

HOMESTEAD : 

1.  Exemption — Homestead. — Every  householder,  being  the  head  of 
a  family,  is  by  statute  entitled  to  hold  a  homestead  not  exceeding  in 
value  $2,000,  exempt  from  execution  and  attachment  arising  from  any 
debt,  contract  or  civil  obligation  incurred  after  Feb.  1,  1802,  provided 
he  resides  thereon  and  designates  it  of  record  as  such  as  required  by 
law.     Woodward  v.  Peoples  Nat  Bank,  309. 

2.  Same — Judgment  Lien. — The  right  to  hold  as  a  homestead  a  par- 
cel of  land,  the  title  to  which  the  occupant  has  acquired  under  the  pre- 
emption laws,  is  not  impaired  by  reason  of  the  fact  that  a  transcript  of 
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a  jtidgment  against  him  had  heen  filed  before  he  acquired  title  and  des- 
ignated the  land  as  a  homestead.    lb, 

8.  Same. — ^A  mere  judgment  lien  upon  land  does  not  prevent  the  oc- 
cupant from  designating  it  as  a  homestead  and  holding  it  exempt  from 
an  execution  issued  upon  the  judgment  after  such  designation.    lb, 

INDICTMENT: 

1.  Iin>iCTMENT,  WHBN  BXJFFiCfiBNT. — An  Indictment  stating  the  fact 
constituting  the  crime  of  embezzlement,  but  not  designating  the  ac- 
cused as  bailee,  trustee  or  agent,  is  sufficient.  Heller  v.  The  People, 
459. 

2.  Same. — It  is  not  necessary  in  an  indictment  for  embezzlement  of  a 
promissory  note  to  describe  the  note  with  particularity.    lb, 

INFANTS:    See  GUAKDIAN  AND  WARD. 

INJUNCTIONS: 

1.  PBOSECfUTiON  MAT  BE  EKJoiKED,  WHEN. — A  city  may  be  enjoined 
from  prosecuting  a  property  owner  for  violating  an  ordinance  when 
such  prosecution  tends  to  impair  vested  rights  in  the  property,  or  by 
reason  of  a  multiplicity  of  suits  inflicts  irreparable  injury  without  au- 
thority of  law.     The  Platte  and  D,  C.  A  M,  Co.  v.  Lee,  184. 

2.  Mandatory  Injunction  without  Notice,  void. — ^A  mandatory 
writ  of  injunction  issued  without  notice  is  absolutely  void.  Smith  v. 
The  People,-  99. 

3.  IBBEOULAB  AND  VoiD  Writb,  DISTINCTION  BETWEEN. — There  is  a 
well  defined  distinction  between  a  writ  of  injunction  improvidently  or 
erroneously  issued  by  a  court  having  jurisdiction,  and  one  issued  by  a 
court  without  it.  In  the  one  case  the  writ  must  be  obeyed  implicitly, 
no  matter  how  improvidently  or  erroneously  issued;  in  the  other  the 
writ  is  absolutely  void,  entitled  to  no  respect  and  demanding  no  atten- 
tion,   lb. 

4.  Disobedience  or  Void  Writ  not  a  Contempt. — A  failure  or  re- 
fusal to  obey  a  void  writ  of  injunction  does  not  constitute  a  contempt 
of  court.    lb, 

5.  Injunction  not  the  Remedy. — An  injunction  cannot  be  main- 
tained against  a  county  treasurer  to  restrain  him  from  collecting  a  tax 
by  distraint  of  property  on  the  ground  that  the  assessment  was  errone- 
ous or  excessive.    Metcalf  v.  Fisher,  375. 

INSTRUCTIONS: 

1.  Instructions  must  be  in  Wbitino.— It  is  error  to  instruct  a  jury 
orally.    Brown  v.  Cravtford,  235. 

2.  Same,  Error  not  cured,  when. — At  the  trial  objection  was  made 
to  instructing  the  jury  orally.  The  court,  however,  gave  oral  instruc- 
tions, but  directed  the  stenographer  to  note  and  extend  those  given. 
After  argument  the  instructions  were  extended  and  signed  by  the 
judge.    Held,  that  the  error  was  not  thereby  cured.    lb. 
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3.  Pbaoticb — lNSTBUcnoNS.-*Objectio]i8  to  instaructions  «faoald  be 
made  in  such  time  and  manner  as  to  give  the  trial  coui*t  an  opportunity 
to  correct  the  same,  if  found  erroneous.  General  exceptions  to  instruc- 
tions **in  each  and  every  part  thereof"  are  insufficient.  Jacobs  v* 
Mitchell,  456. 

4.  Same. — Oral  instructions  are  within  the  above  rule.    lb, 

5.  Pbactics — IKSTBUCTIONS. — It  is  not  error  to  refuse  to  submit  to 
the  jury  a  question  upon  which  there  is  no  evidence.  The  Westmian 
Mercantile  Co,  v.  Park,  545. 

6.  Pbactice — Instbuctions. — ^A  failure  to  recognize  an  exception  to 
a  general  rule  stated  in  an  instruction  cannot  be  relied  on  as  error  unless 
the  evidence  tends  to  make  a  case  within  the  exception.  Brewster  o. 
Crosslandy  446. 

INSURANCE: 

1.  Iksubakce — Chakoe  of  Title. — The  clause  in  a  policy  of  insur- 
ance providing  against  a  change  in  the  interest,  title  or  possession  of 
the  property  insured,  is  not  violated  by  a  change,  not  in  the  fact  of  title, 
but  only  in  the  evidence  thereof.  If  the  change  is  merely  nominal  and 
not  of  a  nature  calculated  to  increase  the  danger  of  loss,  the  policy  is 
not  violated.     WicJi  v.  The  Equitable  F.  4b  M.  Ins.  Co.,  484. 

2.  Insubance — Incobbegt  Statements. — ^It  is  a  good  aaswer  to  a 
plea  setting  up  as  a  breach  of  the  condition  of  a  policy  tliat  the  interest 
and  ownership  of  the  assured  in  the  property  is  incorrectly  stated,  to 
show  that  it  was  so  stated  by  the  mistake  or  wrongful  act  of  the  agent 
to  whom  the  application  was  made,  that  he  was  fully  advised  as  to  the 
fact  and  was  acting  within  the  scope  of  his  authority.    lb. 

3.  BuBDEN  OF  Pboof. — ^Wheu  the  insurer  sets  up  wa;nt  of  title  in  the 
assured,  tlie  burden  of  proof  devolves  upon  him  of  establishing,  not 
only  that  the  assured  had  no  title  to  the  property,  but  also  that  he  had 
no  insurable  interest  therein.    lb. 

4.  Policy — ^Pbima  Facie  Evidence. — ^A  policy  issued  to  a  person  is 
prima  facie  evidence  of  his  title  to  the  premises,  and,  unless  questioned, 
is  conclusive,    lb. 

5.  Inbubance — OwNEBSHiP. — The  purchaser  of  real  estate  by  con- 
tract is  the  equitable  owner,  and,  for  the  purpose  of  insurance,  may  be 
said  to  be  vested  with  the  entire,  unconditional  and  sole  ownership  of 
the  property.    lb. 

6.  Fbaud — Burden  of  Pboof — ^Presumption. — If  fi*aud  on  the  part 
of  the  assured  is  set  up  in  avoidance  of  the  policy,  the  insurer  must  es- 
tablish it  by  competent  affirmative  evidence,  as  it  will  be  presumed  that 
the  assured  acted  honestly  and  in  good  faith,    lb. 

INTERVENTION:  See  PRACTICE  IN  CIVIL  ACTIONS. 

IRRIGATION:  See  WATER  RIGHTS. 

JUDGMENTS  AND  DECREES: 
1.  Obdeb  Sustaining  Demubbeb  is  not  a  Final  Judgment. — ^An 
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order  sustaining  a  demurrer  is  not  a  final  judgment  from  which  an  ap- 
peal can  be  taken,  or  to  which  a  writ  of  error  can  be  prosecuted.  Mow- 
hray  v.  The  Denver  A  B.  G.  R.  B.  Co,,  128. 

2.  Appeal  doss  not  liie,  whbk. — The  cause  remaining  undertermin- 
ed  in  the  court  below  as  to  the  appellee's  codefendants,  there  could  be  no 
final  judgment  with  respect  to  him  which  would  permit  an  appeal  by 
the  unsuccessful  party  prior  to  the  determination  of  the  entire  suit. 
There  can  be  but  one  judgment  in  an  action  from  which  an  appeal  may 
be  taken.    Hagerman  v.  Moore,  83. 

3.  Judgment — Clebicai*  Mistake. — ^When  a  judgment  appears  to 
have  been  entered  by  a  clerical  mistake,  it  will  be  reversed.  The  Atchi- 
son T.  d:  8.  F.  B.  B.  Co,  v,  Denver,  436. 

4.  Judgment — Collatebal  Attack. — A  judgment  of  a  court  of 
general  jurisdiction  cannot  be  attacked  in  a  collateral  proceeding. 
Baioles  v.  The  People,  501. 

5.  Pebsonal  Judgment — Jubisdiction. — ^A  personal  judgment  in  an 
action  upon  a  money  demand  against  a  nonresident,  on  whom  personal 
service  of  process  within  the  state  has  not  been  had  and  who  did  not 
appear,  is  without  validity.    Davis  v.  The  John  Mouat  L,  Co.,  381. 

6.  Judgment  against  Estate — Rights  of  Holdeb. — Where  a  judg- 
ment  creditor  of  a  solvent  estate  postpones  enforcement  of  her  judgment 
in  consideration  of  an  assignment  to  her  of  one  of  several  notes  secured 
by  deed  of  trust  and  given  to  the  heir  for  a  debt  due  the  estate,  and  it 
is  agreed  that  upon  the  payment  of  the  note  and  interest  when  due,  she 
will  satisfy  the  judgment,  she  is  not  compelled  to  exhaust  her  remedy 
upon  the  note  as  a  condition  to  her  right  to  enforce  the  judgment  against 
the  heir.    Dow  ling  v.  Dowling,  28. 

JURISDICTION: 

1.  Appeal — Jubisdiction. — The  supreme  court  being  without  juris- 
diction to  entertain  an  appeal,  a  transfer  of  the  cause  to  court  of  appeals 
will  not  confer  jurisdiction  upon  the  latter.  Lowenbruck  v.  The  Denver 
di  B.  G,  B,  B,  Co.,  323. 

2.  Jubisdiction. — ^When  the  judgment  appealed  from  does  not 
amount,  exclusive  of  costs,  to  the  sum  of  one  hundred  dollars,  or  relate 
to  a  franchise  or  freehold,  neither  the  supreme  court  to  which  this  ap* 
peal  was  taken,  nor  this  court  to  which  it  was  transferred,  has  jurisdic- 
tion to  entertain  the  appeal.     Stevenson  v.  Clarke,  108. 

3.  Adequacy  of  Remedy  at  Law. — A  court  of  chancery  has  juri»- 
diction  to  decree  the  performance  of  a  contract  to  convey  real  estate, 
regardless  of  the  adequacy  of  an  action  at  law.     Sullivan  v.  Leer,  141. 

4.  CouBT  OF  Appeals. — The  court  of  appeals  is  not  a  court  of  final 
jurisdiction  when  constitutional  questions  are  involved.  Its  judgment 
upon  such  questions  is  subject  to  review  by  the  supreme  court  The 
Denver  City  By,  Co,  v,  Denver,  84. 

6.  The  judgment  of  the  supreme  court  holding  tlie  constitutionality 
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of  an  act,  remaining  authoritatiTef  the  question  is  not  open  to  review 
in  tliis  court.     The  Union  Pacific  Ry»  Co,  v.  Arthur^  150. 

0.  CouKTT  Courts. — A  county  court  has  jurisdiction  of  an  action  on 
an  official  bond  when  the  amount  claimed  does  not  exceed  $2,000,  not- 
withstanding the  penalty  of  the  bond  is  in  the  sum  of  $5,000.  Baxole^ 
V.  The  People,  501. 

7.  County  Bottndabies. — In  an  action  between  counties,  under  the 
act  of  1887  (SesB.  Laws,  p.  238),  to  establish  a  boundary  line,  the  court 
has  jurisdiction  to  render  judgment  upon  the  evidence,  and  is  not  limit- 
ed to  a  determination  of  the  accuracy  of  the  line  run  by  the  state  en- 
gineer.   Gunnison  Co,  v.  Saguache  Co,,  412. 

8.  Justices  of  the  Peace. — Under  sec.  1  of  the  act  of  1885  (p.  372), 
which  provides  that  all  justices  of  the  peace  and  police  magistrates 
shall  have  jurisdiction  of  cases  arising  under  any  ordinances  passed 
pursuant  to  that  act,  and  that  the  city  council,  or  a  board  of  trustees, 
may  designate  one  justice  of  the  peace  who  shall  have  jurisdiction  ex- 
clusively, justices  of  the  peace  are  not  divested  of  jurisdiction  in  the 
absence  of  an  act  by  the  town  specially  conferring  exclusive  jurisdiction 
on  some  particular  justice.    Metca^fv.  The  People,  262. 

0.  REPLEvm. — The  acceptance  of  an  informal  or  insufficient  under- 
taking, in  an  action  of  replevin,  must  be  taken  advantage  of  at  the  earli- 
est practical  opportunity,  as  such  defective  undertaking  will  not  deprive 
the  court  of  jurisdiciion,  nor  in  any  way  interfere  with  or  void  the  pro- 
ceeding.   Morris  v.  Hanson,  154. 

10.  Summons. — It  is  necessary  that  every  material  requirement  of  the 
statute  concerning  service  of  summons  by  publication  be  carefully  and 
strictly  pursued  in  order  to  give  the  court  jurisdiction.  Davis  v.  The 
John  Mouat  L.  Co,,  381. 

11.  Personal  Judgment — Jurisdiction. — A,  personal  judgment  in  an 
action  upon  a  money  demand  agsUnst  a  nonresident,  on  whom  personal 
service  of  process  within  the  state  has  not  been  had  and  who  did  not 
appear,  is  without  validity.    lb, 

12.  Venue — Real  Actions. — It  is  provided  by  sec.  25  of  the  Civil 
Code  that  an  action  involving  real  estate  shall  be  tidied  in  the  county  in 
which  the  land  or  some  part  thereof  is  situate.  Smith  v.  The  People, 
99. 

18.  Venue.— If  such  an  action  is  brought  in  the  wrong  county,  the 
court  cannot  retain  jurisdiction  after  motion  in  apt  time  by  the  defend- 
ant to  ch^pge  the  place  of  trial  to  the  county  in  which  it  ought  to  have 
been  commenced.    lb, 

14.  Change  of  Venue  a  Privilege. — The  right  to  a  change  of  place 
of  trial  in  an  action  commenced  in  the  wrong  county  is  a  privilege  which 
may  be  waived,  but  when  properly  demanded  it  divests  the  court  of 
jurisdiction  to  proceed.    lb, 

15.  Disqualification  of  Judge. — Tiie  fact  that  the  judge  of  the 
district  court  of  the  proper  county  is  disqualified  to  try  the  case  is  not 
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a  warrant  for  oommencing  an  action  in  the  wrong  county,  neither  does 
it  authorize  the  court  in  which  it  may  be  improperly  commenced  to 
retain  jurisdiction.    lb, 

16.   DiSqUALIFICATIOK    OF    JUBOE,   WHBK  CAUBB    FOB    ChAITGE   OF 

Venue. — ^The  dlBqualiflcation  of  a  district  judge  is  never  a  cause  for 
changing  the  place  of  trial,  except  when  a  competent  judge  of  another 
district  cannot  be  procured  to  appear  and  try  the  action.    lb, 

JURORS  AND  JURY: 

1.  Pbaoticb  in  Eminent  Domain  Pbocebdinos. — Under  the  emi- 
nent domain  act,  the  question  of  necessity  for  taking  the  property  for 
municipal  purposes  is  not  for  the  jury  to  determine, — ^that  being  wholly 
within  the  province  of  the  municipal  authorities.  Warner  v.  Town  qf 
Ounni8(m,  430. 

2.  Same. — The  issues  in  a  condemnation  proceeding  may  be  tried 
either  in  term  time  or  vacation.  When  tried  to  a  jury  in  term  time,  it 
must  be  before  the  jury  drawn  in  the  ordinary  way  to  serve  at  that 
term.    lb, 

3.  JuBOB — Gbounds  of  Challbnoe. — The  interest  of  a  juror  as  a 
member  or  citizen  of  a  municipality  which  is  a  party  to  the  proceeding, 
does  not  disqualify  him.    lb, 

4.  Pbacticb — JuBY  Fee. — The  failure  of  the  court  below  to  compel 
the  plaintiff  to  advance  the  jury  fees  is  not  such  an  error  as  to  warrant 
a  reversal  of  the  judgment.     Com,  cf  Pitkin  Co,'  v.  Brown,  473. 

JUSTICE  OF  THE  PEACE: 

Justices  of  the  Peace — Jubisdiction. — Under  sec.  1  of  the  act  of 
1885  (p.  372),  which  provides  that  all  justices  of  the  peace  and  police 
magistrates  shall  have  jurisdiction  of  cases  arising  under  any  ordinances 
passed  pursuant  to  that  act,  and  that  the  city  council,  or  a  board  of 
trustees,  may  designate  one  justice  of  the  peace  who  shall  have  juris- 
diction exclusively,  justices  of  the  peace  are  not  divested  of  jurisdic- 
tion in  the  absence  of  an  act  by  the  town  specially  conferring  exclusive 
jurisdiction  on  some  particular  justice.    Metcalfv.  T?ie  People,  262. 

LANDLORD  AND  TENANT: 

1.  Tbade  Fixtubes — BRIGHT  OF  REMOVAL. — Trade  fixtures  do  not 
become  the  property  of  the  landlord,  if  they  are  removed  during  the 
term,  or  afterwards  with  his  consent.  It  is  not  essential  to  the  appli- 
cation of  this  rule  that  the  business  in  which  the  fixtures  were  used  is 
distinctively  commercial.     Com,  of  Pitkin  Co,  v.  Brown,  473. 

2.  Pbacticb. — A  recovery  can  be  had  in  an  action  for  use  and  occu- 
pation where  the  defendant  holds  over  after  the  expiration  of  his  term. 
lb. 

LACHES: 

1.  Laches. — A  delay  of  seven  years  to  bring  an  appropriate  action  to 
recover  his  interest  in  a  mining  claim  is  an  equitable  bar  to  an  action, 
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where  the  plainti£f  had  failed  to  contribute  labor  or  money  to  the  enter- 
prise, even  if  the  diacovery  was  made  by  one  with  whom  he  had  a  con- 
tract  giving  him  such  interest    McLaughlin  v.  Thompaon,  135. 

2.  Same. — Reasonable  diligence  is  always  necessary  to  move  a  conrt 
of  equity.  The  strongest  equity  may  be  forfeited  by  laches  or  aban- 
doned by  acquiescence.    lb. 

LEVY:  See  EXECUTIONS. 
LICENSE. 

1.  HuKiciPAL  DiscBETiOH'. — ^Whcu  a  city  is  vested  vrith  power  to  im- 
pose license  fees,  without  express  limitation  as  to  the  amount  thereof, 
much  is  left  to  municipal  discretion,  and  its  exercise  will  not  be  inter- 
fered with  by  the  courts  unless  it  is  abused.  Semble,  an  injunction 
should  never  be  issued  against  a  mimicipal  corporation  unless  the  right 
and  power  are  free  from  doubt.    Denver  City  Ry.  Co.  tj.  Denver,  34. 

2.  Municipal  Powers— License,  Fees,  etc. — A  municipal  authority 
cannot,  under  its  power  to  license,  regulate  and  tax  an  occupation  or 
business,  tax  the  property  engaged  in  such  business.    lb. 

LIENS. 

1.  Contract  of  Sale — ^Reservation  of  Title. — ^A  provision  in  a 
contract  of  sale  that  the  vendor  shall  retain  the  title  to  the  chattels 
sold  until  payment  of  the  price  is,  as  against  creditors  of  the  vendee, 
void,  wlien  he  is  invested  with  possession  of.  the  thing  sold  and  the 
indicia  of  ownership.  Such  secret  liens  are  constructively  fraudulent 
as  against  creditors  of  the  purchaser.  Weber  v.  The  Diebold  8<tfe  A  L. 
Co.,  68. 

2.  Secret  Liens. — A  contract  providing  for  a  secret  lien  may  be  good 
as  between  the  parties,  but  is  void  as  against  creditors.    P>. 

3.  Judgment  Lien. — The  right  to  hold  as  a  homestead  a  parcel  of 
land,  the  title  to  which  the  occupant  has  acquired  under  the  pre-emption 
laws,  is  not  impaired  by  reason  of  the  fact  that  a  transcript  of  a  judg- 
ment against  him  has  been  filed  before  he  acquired  title  and  designated 
the  land  as  a  homestead.     Woodward  v.  Peoples  Nat.  Bank,  369. 

4.  Same. — A  mere  judgment  lien  upon  land  does  not  prevent  the  oc- 
cupant from  designating  it  as  a  homestead  and  holding  it  exempt  from 
an  execution  issued  upon  the  judgment  after  such  designatioiL    lb. 

LIMITATION  OF  ACTIONS: 

Rescission  of  Deed  for  Fraud — Limitation.-— A  complaint  filed  in 
July,  1887,  to  rescind  a  deed  made  in  September,  1883,  on  the  ground  of 
fraud,  wliich  does  not  show  when  the  fraud  was  discovered,  is  barred 
by  Gen.  Stats.,  sec.  2174,  which  provides  that  *'  Bills  for  relief  on  the 
ground  of  fraud  shall  be  filed  within  three  years  after  the  discovery  by 
the  aggrieved  party,  of  the  facts  constituting  such  fraud,  and  not  after- 
wards.*'    Walker  v.  Pogue,  149. 
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malicious  prosecution: 

1.  AcTiow  roB  Malicious  PiiosBCtrnoN— What  uubt  cohcub.— The 
concurrence  of  malice  and  want  of  probable  cause  is  essential  to  a  right 
of  action  for  a  malicious  prosecution.     Whitehectd  v,  Jessup,  76. 

2.  Malice  mat  be  infebbbd,  when. — ^Where  there  is  su£Scient  evi- 
dence of  want  of  probable  cause  justifying  the  prosecution  of  the  crimi- 
nal proceeding,  malice  may  be  inferred  by  the  jury.    lb, 

3.  Advice  of  Coxtnsel,  when  a  Defense. — That  in  the  prosecution 
of  the  criminal  cases,  the  complaining  witness  acted  under  the  advice 
of  counsel,  obtained  and  used  in  good  faith,  after  a  full  and  fair  state- 
ment of  all  the  facts  bearing  on  the  guilt  or  innocence  of  the  accused  of 
which  knowledge  might  have  been  obtained  by  the  exercise  of  reason- 
able diligence,  is  a  defense  to  an  action  against  him  for  malicious  prose- 
cution. But  it  is  indispensable  that  the  statement^  counsel  shall  have 
been  full  and  fair.    lb, 

MANDAMUS: 

1.  Mandamus. — ^Mandamus  lies  against  the  military  board  to  compel 
action  upon  a  matter  properly  brought  before  it,  but  not  to  control  dis- 
cretion.   Howell  V.  Cooper^  680. 

2.  Title  to  Office — Mandamus. — When  a  person  is  in  actual  posses- 
sion of  an  office,  under  election  or  commission,  and  exercising  its  duties 
under  color  of  right,  his  title  to  the  office  cannot  be  tried  or  tested  on 
mandamus.    Henderson  v.  Olf/nUj  803. 

3.  Salabt — ^De  Facto  Offices  entitled  to. — One  who  holds  a  judi- 
cial office  under  a  certificate  of  election  issued  by  the  secretary  of  state 
can  maintain  mandamus  against  the  state  auditor  to  compel  the  pay- 
ment of  the  salary  incident  to  the  office,  notwitiistanding  the  fact  tliat 
his  election  is  contested  in  a  pending  action,    lb. 

MASTER  AND  SERVANT:  See  PRINCIPAL  AND  AGENT. 
MEASURE  OF  DAMAGES: 

1.  Measube  of  Damages. — A  party  having  contracted  to  purchase 
hay  at  an  agreed  price  refused  to  do  so.  Thereafter  the  hay  was  sold 
for  the  best  price  obtainable.  Held,  that  the  measure  of  damages  for 
the  breach  of  the  contract  was  the  difference  between  the  contract  price 
and  that  for  which  the  hay  was  sold.  The  Colorado  Springe  X.  8,  Co. 
V.  Oodding,  1. 

2.  Measube  of  Damages. — Plaintiff  held  a  chattel  mortgage  upon 
certain  cattle,  and  obtained  possession  of  the  cattle  by  replevin  against 
the  mortgagee.  He  sold  the  cattle  for  more  than  the  amount  of  the 
claim  secured  by  the  mortgage.  Held,  that  the  defendant  might  re- 
cover in  the  replevin  case  the  amount  received  for  the  cattle  in  excess 
of  the  debt.    Rhoads  v.  Gatlin,  96. 

MECHANICS'  LIENS: 

1.  Mechanic — Who  is. — ^A  tailor  to  whom  cloth  has  been  delivered 
to  be  made  into  garments  is  a  mechanic.    Hillsburg  v.  Harrison,  208. 
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2.  Mechaitics'  Liek. — A  mecbanlc  who,  under  contract,  bestows 
labor  upon  a  chattel  for  its  improvement  is  entitled  to  retain  the  posses- 
sion tliereof  until  he  has  been  paid  for  his  services,  but  performance  of 
the  contract  is  essential  to  the  creation  of  the  lien  and  the  existence  of 
the  right  of  enforcement.    lb. 

3.  MscnAsrics'  Lucn— Pasties. — ^In  an  action  to  foreclose  a  lien  by  a 
material  man  or  subcontractor,  the  contractor  or  original  promisor, 
against  whom  a  debt  must  be  established  as  the  foundation  of  a  decree, 
is  an  indispensable  party.    Davis  v.  The  John  Mouat  L.  Co,,  881. 

4.  Action,  Natube  of. — ^An  action  to  foreclose  a  mechanics*  lien  is 
not,  as  to  its  principal  basis,  a  proceeding  in  rem.    lb. 

MINES:  See  PUBLIC  LANDS. 

MISTAKE: 

Judgment — Clebical  Mistake. — ^When  a  judgment  appears  to  have 
been  entered  by  a  clerical  mistake,  it  will  be  reversed.  The  Atchison 
T.  <fc  8.  F.  R,  R.  Co.  V.  Denver,  438. 

MUNICIPAL  CORPORATIONS: 

1.  Action  against  County — Cumulative  Remedy. — One  whose 
claim  against  a  county  has  been  presented  to  and  disallowed  by  the 
board  of  county  commissioners  has  the  right  to  elect  to  appeal  from 
the  decision  of  the  board,  or  bring  an  independent  action.  Com.  qf  Pit- 
kin Co,  V.  Brown,  473. 

2.  Municipal  Authority. — The  power  of  the  legislature  to  confer 
municipal  jurisdiction,  save  as  controlled  by  constitutional  restrictions, 
is  practically  unlimited.     Warner  v.  Town  of  Ounnison,  430. 

3.  Municipal  Discbetion.— When  a  city  is  vested  with  power  to  im- 
pose license  fees,  without  express  limitation  as  to  the  amount  thereof, 
much  is  left  to  mimicipal  discretion,  and  its  exercise  will  not  be  inter- 
fered with  by  the  courts  unless  it  is  abused.  Semble,  an  injunction 
should  never  be  issued  against  a  municipal  corporation  unless  the  right 
and  power  are  free  from  doubt.     The  Denver  City  Ry.  Co.  v.  Denver,  84. 

4.  Eminent  Domain. — Cities  and  towns  are  autliorized  to  exercise  the 
right  of  eminent  domain  by  condemning  private  property  for  public 
uses.  To  supply  water  for  the  use  of  a  community  is  one  of  the  duties 
imposed  on  a  municipality,  and  property  taken  for  that  purpose  is  taken 
for  a  public  use.     Warner  v.  Town  qf  Ounnison,  430. 

5.  Same.— A  town  or  city  may,  for  the  purpose  of  supplying  its  inhabi- 
tants with  water,  exercise  the  right  of  eminent  domain  by  condemning 
private  property  without  the  corporate  limits.    lb. 

0.  Evidence — Bubden  of  Pboof. — ^An  objection  to  the  introduction 
of  an  ordinance  in  evidence  on  the  ground  that  the  **  ayes  and  nays  had 
not  been  called  upon  its  passage,"  must  be  supported  by  the  proof  of 
such  fact,  otherwise  the  objection  will  not  be  sustained.  MetcaV  v.  The 
People,  262. 

7.  LlABILILITYOF  COUNTY— WATEB  CoMMISSIONEB*S  COMPENSATION. 
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—Under  seo.  2  of  an  act  approyed  March  25,  1889,  (Seas.  Laws,  1889, 
p.  470, )  each  county  into  which  a  water  district  extends  is  liable  for  an 
equal  amount  of  the  compensation  of  tlie  water  commissioner.  C<mu 
^f  Park  Co.  v.  Locke^  508. 

8.  Municipal  Powebb — License,  Fees,  etc. — ^A  municipal  authority 
cannot,  under  its  power  to  license,  regulate  and  tax  an  occupation  or 
business,  tax  the  property  engaged  in  such  business.  The  Denver  City 
Ry,  Co.  V.  Denver  J  34. 

9.  Ordinance — Construction  of. — ^Under  an  ordinance  providing 
**  no  person  shall  engage  in  quarreling  or  lighting,  nor  shall  ask,  invite 
or  defy  any  other  person  to  fight  or  quarrel; "  helcL,  that  a  proprietor  of 
a  store  had  no  right  to  use  force  to  expel  from  the  room  one  who  refused 
to  depart  when  ordered  so  to  do.    MttcaJf  v.  The  People^  262. 

10.  Same. — An  ordinance  being  local,  its  most  authoritative  construo- 
tion  should  come  from  local  sources,  and  when  more  comprehensive 
than  the  common  law,  it  cannot  be  tested  by  common  law  rules.    lb. 

11.  Police  Power. — ^A  city  council  cannot  under  its  police  powei 
require  a  ditch  to  be  confined  and  reconstructed  by  boxing,  fluming 
or  otherwise,  for  the  purpose  of  preventing  the  washing  and  cutting 
away  of  property  situate  along  its  line  and  belonging  to  other  parties. 
The  Platte  A  Denver  C.  A  M.  Co.  v.  Lee,  184. 

12.  Same — ^Recitals  not  conclusive. — A  recital  in  an  ordinance  that 
**  public  welfare  and  safety  require"  an  act  to  be  done  is  not  conclu- 
sive upon  the  Judiciary.  Courts  are  not  bound  by  mere  forms,  nor  are 
they  to  be  misled  by  mere  pretenses.    16. 

13.  Same — Limitation  upon. — ^A  city  council  cannot  under  its  police 
power  to  promote  public  health,  morals  or  safety,  require  the  perform- 
ance of  an  act  which  has  no  real  or  substantial  relation  to  those  ob- 
jects,   lb. 

14.  Prosecution,  may  be  enjoined,  when. — ^A  city  may  be  enjoined 
from  prosecuting  a  property  owner  for  violating  an  ordinance,  when 
such  prosecution  tends  to  impair  vested  rights  in  th^  property,  or  by 
reason  of  a  multiplicity  of  suits  inflicts  irreparable  injury  without  au- 
thority of  law.    lb. 

15.  Practice— X/UMULATiVB  Remedy. — One  whose  claim  against  a 
county  has  been  presented  to  and  disallowed  by  the  board  of  county 
commissioners  may,  under  the  statute  (Gen.  Stats.,  sees.  646  and  547), 
either  appeal  to  the  district  court  or  bring  his  action  at  law  or  in  equity. 
His  right  to  bring  an  action  is  not  excluded  by  his  statutory  right  of  ap- 
peal from  the  decision  of  the  board.    Com.  of  Park  Co.  v.  Locke,  508. 

16.  City  Wabrants--Statutb  as  to  Form  of,  mandatory.— Sec- 
tion 22,  art.  3,  of  the  charter  of  the  city  of  Denver  (Sess.  Laws,  1885, 
p.  93),  providing  that  every  warrant  drawn  upon  the  city  treasury  shall 
show,  among  other  things,  the  purpose  for  which  it  is  issued,  held^ 
mandatory.    Raymond  v.  The  People,  329. 

17.  City  Warrants — When  void. — The  provisions  of  the  statute  as 
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to  the  form  and  substance  of  a  cit7  warrant  being  mandatory,  a  war- 
rant issued  without  a  compliance  with  its  requirements  is  void  upon  its 
face.    lb. 

NEGLIGENCE: 

1.  CoNTBiBUTOBT  NEGLIGENCE. — ^lu  such  an  actiou  the  doctrine  of 
contributory  negligence  cannot  be  involEed  by  the  defendant.  The 
Union  Pacific  Ry,  Co.  v.  Arthur,  159. 

2.  CoKTRiBUTOBT  NEGLIGENCE. — ^Thc  retum  of  an  experienced  miner 
to  the  shaft  when  an  explosion  was  expected  to  occur,  raises  a  question 
of  contributory  negligence  on  his  part  which  should  have  been  submitted 
to  the  jury.    Davis  v.  Graham,  210. 

3.  Same. — When  a  minor,  knowing  that  the  means  of  ascending  and 
descending  the  shaft  in  which  he  is  employed  are  defective  and  danger- 
ous, continues  in  the  employment  after  the  lapse  of  a  reasonable  time 
for  providing  safe  appliances,  he  assumes  the  risk  incident  to  the  use  of 
such  defective  means,  notwitlistanding  he  made  complaint  and  was 
promised  that  the  defect  would  be  remedied  promptly.    lb. 

4.  Coini'RiBUTOBY  Negligence  a  Question  of  Fact. — Questions  of 
contributory  negligence  are  Cor  the  jury,  and  are  to  be  determined  by 
tlie  facts  and  circumstances  of  each  case.  City  cf  Denver  v.  Soloman^ 
534. 

5.  Negligence — Contbibutobt  Negligence. — ^In  order  to  charge 
a  telegraph  company,  the  loss  or  injury  must  be  the  direct  and  neces- 
sary result  of  its  negligence  in  transmitting  the  message,  but  contribu- 
tory negligence  of  the  plaintiff  may  prevent  a  recovery.  The  Western 
Union  TeL  Co.  v.  Comwell,  401. 

6.  Negligence. — Owners  of  ditches  are  liable  in  damages  resulting 
from  their  neglect  to  carefully  maintain  and  keep  the  embankments  of 
their  ditches  in  good  repair.     Catlin  Land  A  C.  Co.  v.  Best,  481. 

7.  Negligence  peb  se. — The  obstruction  of  a  street  crossing  by  rail- 
road engines,  in  violation  of  an  ordinance,  constitutes  negligence  per  ae 
on  part  of  the  railroad  company.  The  Denver,  Texas  <fc  Gulf  B.  R.  Co. 
V.  Robbins,  313. 

8.  Negligence,  when  not  bequibed  to  be  shown^ — ^It  is  not  neces- 
sary in  an  action  under  the  statute  to  show  negligence  on  part  of  tlie 
railroad  company  in  causing  the  fire.  The  Union  Pacific  Ry.  Co.  v.  Ar- 
thur, 159. 

9.  Pboximate  Cause — A  Test. — In  determining  what  is  the  prox- 
imate cause  of  an  injury  one  of  the  most  valuable  of  the  criteria  is  to 
ascertain  whether  any  new  cause  has  intervened  between  the  fact  ac- 
complished and  the  alleged  cause.  If  a  new  force  or  power  has  inter- 
vened, of  itself  sufficient  to  stand  as  a  cause  of  the  misfortune,  the  other 
must  be  considered  as  too  remote.  The  Denver,  Texas  d  Gulf  R.  R. 
Co.  V.  Robbins,  313. 

10.  Pboximate  Cause — A  Question  of  Fact. — Ordinarily  the  ques- 
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tion  of  what  was  the  proximate  cause  of  an  injury  is  one  for  the  jury 
and  not  for  the  court.    lb, 

NEGLIGENCE,  CRIMINAL:  See  CRIMINAL  LAW. 

NEW  TRIAL: 

1.  New  Tbial — When  grajttbd. — ^When  there  is  no  competent  evi- 
dence upon  which  a  verdict  could  have  heen  predicated,  and  where  it 
must  have  been  the  result  of  prejudice,  it  should  be  set  aside.  Denver 
etc.  B.  R.  Co,  V.  De  Oraff^  42. 

2.  Vebdict  upow  cowfmctino  evidence. —The  court  will  not  in- 
terfere with  the  verdict  when  it  appears  that  it  was  rendered  upon  con- 
flicting testimony,  and  it  does  not  appear  that  the  evidence  was  not  fairly 
considered  by  the  jury.  The  Denver,  Texas  A  Fort  Worth  B,  B.  Co,  v. 
BichardSf  87. 

NONSUIT:  See  PRACTICE  IN  CIVIL  ACTIONS. 

NOTICE: 

1.  CoKSTBUcnvB  Notice. — A  knowledge  of  facts  sufficient  to  put  a 
prudent  person  upon  inquiry,  is  constructive  notice  of  all  facts  which 
might  have  been  ascertained  by  such  inquiry  or  investigation.  Beddin 
V.  Dunn.,  518. 

2.  Principal  and  Agent  —  Notice. — The  principal  is  chargeable 
with  the  information  acquired  by  his  agent,  whether  he  obtained  it  in 
the  course  of  the  transaction  of  his  principal's  business  or  otherwise, 
providing  the  knowledge  is  so  acquired  by  him  as  to  be  presumptively 
within  his  recollection  when  he  is  acting  on  behalf  of  the  principal. 
Hummel  v.  First  Nat.  Bank,  571. 

OFFICE  AND  OFFICER: 

1.  Salabt  payable  to  de  facto  Officeb. — ^Payment  to  a  de  fact^ 
officer  while  he  is  holding  the  office  and  discharging  its  duties,  is  a  de- 
fense to  an  action  brought  by  the  de  jure  officer  to  recover  the  same 
salary.     Henderson  v.  Glynn,  303. 

2.  Salaby — De  Facto  Officer  entitled  to.  —  One  who  holds  a 
judicial  office  under  a  certificate  of  election  issued  by  the  secretary  of 
state  can  maintain  mandamus  against  the  state  auditor  to  compel  the 
payment  of  the  salary  incident  to  the  office,  notwithstanding  the  fact 
that  his  election  is  contested  in  a  pending  action.    lb. 

ORDINANCES:  See  also  MUNICIPAL  CORPORATIONS. 

1.  Ordinance — Conbtbuction  of. — Under  an  ordinance  providing 
**  no  person  shall  engage  in  quarreling  or  fighting,  nor  shall  ask,  invite 
or  defy  any  other  person  to  fight  or  quarrel;"  held,  that  a  proprietor 
of  a  store  had  no  right  to  use  force  to  expel  from  the  room  one  who 
refused  to  depart  when  ordered  so  to  do.    Metca{f  v.  The  People,  262. 

2.  Same. — ^An  ordinance  being  local,  its  most  authoritative  construc- 
tion should  come  from  local  sources,  and  when  more  comprehensive 
than  the  common  law,  it  cannot  be  tested  by  common  law  rules.    lb. 


618  Index. 

8.  EviDBNCE — BxtbdeK  of  Pboof. — ^An  objectioii  to  the  introdaC' 
tion  of  an  ordinance  in  eyldence  on  the  ground  that  the  '*  ayes  and 
nays,  had  not  been  called  upon  its  passage,'*  must  be  supported  by 
proof  of  such  fact,  otherwise  the  objection  will  not  be  sustained.    lb, 

PARTNERS  AND  PARTNERSHIP: 

1.  Pabtneb,  Authority  of. — A  member  of  a  non-trading  firm  can- 
not, without  express  authority,  bind  his  copartner  by  the  execution  of 
a  note  unless  it  is  necessary  to  the  titinsaction  of  the  partnership  busi- 
ness, or  there  be  a  custom  in  tliat  class  of  business  from  which  the  law 
implies  such  authority.     Tanner  v.  ffyde,  443. 

2.  MimiTG  Pabtnebs,  Liability  of. — A  mining  partnership  having 
existed  between  the  parties,  they  are  legally  bound  for  the  debts  legiti- 
mately contracted  by  the  concern  during  the  time  the  partnership  ex- 
isted.   Perkins  v,  Peterson,  242. 

PARTIES: 

1.  Mechanics'  Liest — Pabties. — ^In  an  action  to  foreclose  a  lien  by 
a  material  man  or  subconti*actor,  the  contractor  or  original  promisor, 
against  whom  a  debt  must  be  established  as  the  fotuidation  of  a  decree, 
is  an  indispensable  party.    Davis  v.  The  John  Moiuit  L.  Co,,  381. 

2.  Pbactice — Ra^tieb. — An  action  on  an  undertaking  in  attachment 
may  be  maintained  against  principal  and  sureties  jointly,  without  first 
obtaining  judgment  against  the  principal.    Mattler  v.  Brind,  439. 

PATENT:  See  PUBLIC  LAND. 

PAYMENT: 

Dbaft,  when  not  Payment.— The  defendant  sent  a  draft  to  plain- 
tiff, as  a  payment  on  account.  It  was  not  paid,  and  plaintiff  was  guilty 
of  no  laches  in  his  efforts  to  collect,  but  returned  it  within  a  reasonable 
time:  Held,  that  defendant  was  not  entitled  to  credit  for  its  amount. 
Edwards  v.  Harvey,  100. 

PLEADINGS: 

1.  Allegations. — The  allegations  in  a  pleading  must  be  positive  and 
not  by  way  of  recital,  and  must  be  of  facts  only  and  not  of  law.  JRob- 
inson  v.  Dolores  Land  A  C.  Co.,  17. 

2.  Amendment. — A  complaint  which  fails  to  allege  the  time  when  the 
note  sued  upon  is  payable  may  be  amended,  and  unless  such  amendment 
is  prejudicial  to  or  prevents  defendant  from  interposing  a  proper  de- 
fense, a  continuance  of  the  cause  for  the  purpose  of  allowing  defend- 
ant to  amend  its  answer  will  not  be  granted.  The  Tribune  Pub,  Co,  v, 
Hamill,  237. 

3.  Same. — Coui*ts  are  liberal  in  allowing  amendments  when  the  cause 
of  action  is  not  changed,  and  wjiere  the  complaint  fails  to  state  when 
the  note  sued  on  is  payable,  but  the  note  is  overdue,  and  the  maker 
knows  it  to  be  the  note  he  will  be  called  upon  to  defend  against,  an 
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amendment  whereby  the  time  of  payment  is  inserted  does  not  change 
the  character  of  the  action.    lb. 

4.  Ambkdment  aftkb  Appkai.. — ^A  court  has  power  to  Tacate  a 
judgment  at  the  term  at  which  it  was  rendered,  and  permit  the  plead- 
ings In  the  case  to  be  amended,  notwithstanding  an  appeal  from  the 
judgment  has  been  perfected.    Jliggins  v.  The  People,  507. 

5.  Same — ^Dibcbetiok. — ^The  allowance  of  amendments  to  pleadings 
rests  in  the  sound  discretion  of  the  court    76. 

6.  BUBDEV  OF  Pboof. — ^Wheu  the  allegations  of  the  complaint  in  an 
action  for  damages  for  a  breach  of  covenant  of  seizin  are  denied,  the 
burden  of  proof  is  upon  the  plaintiff.     Landt  o.  Majors  551. 

7.  Cancellation  of  Deeds,  when  not  degbeed. — The  complaint 
showed  that  the  state  had  held  the  fee  to  a  portion  of  a  certain  **  school 
section,"  that  it  had  been  leased  to  D.  who  transferred  the  leasehold 
interest  to  B.,  by  whom  valuable  improvements  were  made  upon  the 
premises.  That  defendant  T.  applied  to  the  land  board  to  purchase  the 
premises,  and,  in  his  application,  made  many  false  representations  as 
to  tlie  value  of  the  improvements,  the  condition  of  the  premises  and 
their  abandonment  That,  without  an  appraisement  of  the  improve- 
ments, the  land  was  patented  to  him,  he  paying  to  the  board  for  the 
benefit  of  the  owner  of  the  improvements  (in  addition  to  the  purchase 
price)  $150,  the  amount  he  represented  their  value  to  be.  The  relief 
demanded  was  the  cancellation  of  the  patent  to  T.  and  vadous  mesne 
conveyances  by  him  and  his  grantees; — ^to  the  end,  apparently,  that  the 
board  and  T.  might  be  compelled  to  protect  B.  in  his  improvements  and 
secure  the  payment  of  their  value :  Held,  that  no  cause  of  action  was 
stated  in  favor  of  the  people.    People  v.  Tynon,  131. 

8.  Fbaud. — Fraud  is  a  conclusion  of  law  from  the  facts  stated.  It  is 
not  sufficient  in  a  pleading  to  make  a  charge  of  fraud  in  general  terms. 
The  particular  fraudulent  acts  should  be  pointed  out  and  stated.  Rob- 
inson 0.  Dolores  Land  A  C.  Co.,  17. 

9.  Rescission  of  Deed  fob  Fbaud — Limftation. — A  complaint  filed 
in  July,  1887,  to  rescind  a  deed  made  in  September,  1883,  on  the  ground 
of  fraud,  which  does  not  show  when  the  fraud  was  discovered,  is  barred 
by  Gren.  Stats.,  sec.  2174,  which  provides  that  '*  Bills  for  relief  on  the 
ground  of  fraud  shall  be  filed  within  three  years  after  the  discovery  by 
the  aggrieved  party,  of  the  facts  constituting  such  fraud,  and  not  after- 
wards.'*    Walker  v.  Pcgue,  140. 

10.  Pleading — ^Neoliqence. — ^Negligence  is  sufficiently  charged  in 
a  complaint  which  states  that  the  defendant  railroad  company  was  un- 
lawfully and  negligently  occupying  a  street  crossing  with  its  engines  in 
violation  of  a  city  ordinance,  and  that  by  reason  of  that  fact,  and  with- 
out negligence  on  part  of  the  plaintiff,  the  injury  complained  of  resulted. 
Denver,  etc.,  R.  B,  Co.  v.  Bobbins,  313. 

11.  Neolioenoe — ^When  not  bequibed  to  be  shown. — ^As  to  the 
contention  that  no  recovery  could  be  had  in  this  action  without  proof 
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of  negligence,  heldj  that  the  necessity  of  such  proof  is  obTiated  by  tiw 
statute.  U,  P.  B.  R,  Co.  v,  DeBusk,  12  Colo.  290,  so  oonstraing  the  act 
and  dechikring  it  to  be  oonstitutional,  followed.  Detvoer,  etc..,  B.  B,  Co. 
V.  De  Graff,  42.  , 

12.  Pleading. — ^A  complaint  to  rescind  a  conveyance  on  the  groond 
that  the  stock  of  goods  taken  in  consideration  therefor  was  not  as  rep- 
resented, which  shows  tliat  the  goods  were  delivered  to  the  plaintiff  as 
agreed,  but  fails  to  state  when  the  fraud  was  discovered,  or  that  the 
goods  were  returned  or  tendered  to  the  defendant,  is  bad  on  general 
demurrer.     Walker  v.  Pogue^  149. 

V6.  Pleading — Facts,  not  Gonclusionb,  should  be  stated. — The 
conclusions  of  the  pleader  stated  as  facts,  bix>ad,  general  assertions, 
sweeping  and  comprehensive  accusations  of  conspiracy,  fraud,  misman- 
agement and  incompetency,  cannot  be  made  to  supply  the  want  of  a 
specific  statement  of  facts.    Bobinson  v.  Dolores  Land  &  C.  Co.,  17. 

14.  Pbactice. — ^No  relief  ought  to  be  granted  on  a  case  other  ihaat  the 
one  laid  by  the  pleadings.    First  Nat.  Bank  v.  Campbell,  271. 

15.  Pbactice — ^Replication. — ^A  replication  is  not  necessary  to  an 
answer  which  puts  in  issue  tJie  ownership  of  the  note  sued  upon,  and 
contains  new  matter  which  is  not  defensive.  Woobnan  v.  The  Capital 
Nat.  Bank,  454. 

16.  Pleading — Under  Statute.— A  complaint  containing  a  state- 
ment of  facts  constituting  a  cause  of  action  imder  the  statute  is  suffi- 
cient. No  reference  to  the  statute  under  which  the  action  is  brought  is 
necessary.     The  Denver,  etc.,  B.  B.  Co.  v.  De  Graff,  42. 

PLEADINGS  AND  PROOFS: 

1.  Allegation  and  Pboof. — In  an  action  for  damages  against  the 
owner  of  premises  for  injuries  sustained  by  reason  of  a  nuisance  there- 
on, the  allegation  of  ownership  is  sustained  by  proof  of  a  tangible  and 
defined  Interest  united  with  the  control  of  the  property,  notwithstand- 
ing tlie  legal  title  may  be  in  a  trustee.     City  qf  Denver  v.  Soloman,  534. 

2.  Pleadings  and  Pboof. — The  allegations  and  proof  must  corre- 
spond.   Bretoster  v.  Crossland,  446. 

3.  Pbactice. — A  fact  admitted  by  the  pleadings  need  not  be  proved. 
City  qf  Denver  v.  Soloman,  534. 

POLICE  POWER: 

1.  Police  Poweb. — ^A  city  council  cannot  under  its  police  power  re- 
quire such  a  ditch  to  be  confined  and  reconstructed  by  boxing,  fluming 
or  otherwise,  for  the  purpose  of  preventing  the  washing  and  cutting 
away  of  property  situate  along  its  line  and  belonging  to  other  parties. 
Platte  and  Denver  C.  cfe  M.  Co.  v.  Lee,  184. 

2.  Same — Limitation  upon. — ^A  city  council  cannot  under  its  police 
power  to  promote  public  health,  morals  or  safety,  require  the  perform- 
ance of  an  act  which  has  no  real  or  substantial  relation  to  those  ob- 
jects,   lb. 
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8.  Samx— RsciTALfl  KOT  coNOi/UBiYis. — A  recital  in  an  ordinance  that 
^  public  welfare  and  safety  require  '*  an  act  to  be  done  is  not  conclusive 
upon  the  judiciary.  Courts  are  not  bound  by  mere  forms,  nor  are  they 
to  be  misled  by  mere  pretenses.    lb. 

PRACTICE  m  COURT  OF  APPEALS:  See  APPELLATE  COURT. 

PRACTICE  IN  CIVIL  ACTIONS: 

1.  Acnoir  to  quiibt  Titub.— The  Civil  Code,  sec.  255,  which  provides 
for  action  by  one  in  possession  of  land  by  himself  or  tenant  *^  against 
any  person  who  claims  an  estate  therein  adverse  to  him,  for  the  purpose 
of  determining  such  adverse  claim,"  does  not  authorize  an  action  by 
one  who  has  conveyed  the  legal  title  to  the  land,  but  retains  possession 
thereol     Walker  v,  Pogue,  149. 

2.  Pleading — ^Ahendmsitt. — ^A  complaint  which  fails  to  allege  the 
time  when  the  note  sued  upon  is  payable  may  be  amended,  and  unless 
such  amendment  is  prejudicial  to  or  prevents  defendant  from  interpos- 
ing a  proper  defense,  a  continuance  of  the  cause  for  the  purpose  of  al- 
lowing defendant  to  amend  its  answer  will  not  be  granted.  The  Tribune 
Pub.  Co.  V.  HamiU,  237. 

3.  Sams. — Courts  are  liberal  in  allowing  amendments  when  the  cause 
of  action  is  not  changed,  and  where  the  complaint  fails  to  state  when 
the  note  sued  on  is  payable,  but  the  dote  is  overdue,  and  the  maker 
Icnows  it  to  be  the  note  he  will  be  called  upon  to  defend  against,  an 
amendment  whereby  the  time  of  payment  is  inserted  does  not  change 
the  character  of  the  action.    lb. 

4.  Appeauancb. — ^Defendant  is  not  required  to  appear  and  answer 
the  complaint  in  obedience  to  a  second  summons  while  his  motion  to 
quash  the  first  is  pending.    Farris  v.  WcUter,  45(X 

5.  Action  against  County — CiiMULATiyE  Remedy. — One  whose 
claim  against  a  county  has  been  presented  to  and  disallowed  by  the 
board  of  county  commissioners,  has  the  right  to  elect  to  appeal  from 
the  decision  of  the  board,  or  bring  an  independent  action.  Com.  €f 
Pitkin  Co.  v.  Brown,  473. 

6.  Collateral  Attack. — ^The  sufficiency  of  the  affidavit  cannot  be 
attacked  collaterally  by  a  third  party.    Leppel  v.  Beck,  390. 

7.  Pbactice — Time  of  filing  Demurrer. — A  demurrer  to  an  answer 
cannot  be  filed  after  expiration  of  the  time  prescribed  by  statute,  and 
after  a  motion  by  defendant  for  judgment  on  the  pleadings,  without 
leave  of  court.  The  court  was  not  bound  to  consider  a  demurrer  so 
filed.    RJM>ad8  v.  Oatlin,  96. 

8.  Practice — Discretion. — The  conduct  of  the  trial  and  control  of 
counsel  is  so  fully  within  the  discretion  of  the  trial  court,  that  its  action 
in  this  respect  will  not  be  reviewed,  unless  it  is  manifest  that  discretion 
has  been  plainly  and  grossly  abused.    FeU  v.  Cleghorn,  4. 

9.  Same  Point.    BiU  v.  Colorado  Nat.  Bank,  325. 

10.  Practice  in  Divorce  Cases.— It  is  of  no  consequence  how  the 
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court  obtains  the  requisite  legal  knowledge  of  the  fact  of  plaintifiTs  adul- 
tery. It  may  crop  out  of  the  proofs  without  having  been  pleaded,  but 
must  be  acted  upon  by  the  court  If  it  shall  appear,  no  divorce  can  be 
decreed.    Bedington  v,  RedingUm,  8. 

11.  Evidence  of  Facts,  not  admissible  without  Pleadino. — ^Evi- 
dence of  facts  not  pleaded  is  not  admissible,  and  if  admitted  will  not 
support  a  decree.    McLaughlin  o.  Thompson^  135. 

12.  FiNDiirGS  OF  Fact  must  be  upon  Evidencb. — The  convictions  of 
tlie  Judge  based  upon  personal  observations  cannot  take  the  place  of 
competent  evidence.     The  Denver  City  By,  Co,  v.  City  of  Denver,  34^ 

13.  Title  to  Office — Mandamus. — ^When  a  person  is  in  actual  pos- 
session of  an  office,  under  election  or  commission,  and  exercising  its 
duties  under  color  of  right,  his  title  to  the  office  cannot  be  tried  or  test- 
ed on  mandamus.    Henderson  v,  Olynn,  303. 

14.  Mechanics^  Lien — ^Pasties. — ^In  an  action  to  foreclose  a  lien  by 
a  material  man  or  subcontractor,  the  contractor  or  original  promisor, 
against  whom  a  debt  must  be  established  as  the  foundation  of  a  decree, 
is  an  indispensable  party.    Davis  v.  The  John  Mouat  L,  Co,,  381. 

15.  National  Bank — Pbactice. — A  national  bank  organized  to  do 
business  in  this  state  is  not  a  foreign  corporation  within  the  rule  which 
requires  proof  of  corporate  existence  under  a  general  denial.  Hummel 
V,  First  Nat  Bank,  571. 

16.  New  Tbial — When  qbanted— Where  there  is  no  competent 
evidence  upon  which  a  verdict  could  have  been  predicated,  and  where 
it  must  have  been  the  result  of  pi'ejudice,  it  should  be  set  aside.  The 
Denver,  Texas  db  Gulf  B.  B,  Co,  v,  De  Oraff,  42. 

17.  Nonsuit — When  justified. — In  order  to  justify  the  court  in  with- 
draw) ng  a  case  for  damages  from  the  jury,  the  facts  should  not  only  be 
undisputed,  but  the  conclusions  to  be  drawn  from  those  facts  indisput- 
able.    City  of  Denver  v,  Soloman,  534. 

18.  Same. — It  is  only  where  the  circumstances  in  an  action  for  dam- 
ages are  such  that  the  standard  of  duty  is  fixed  and  the  measure  of 
duty  defined  by  law  and  is  the  same  under  all  circumstances,  that  the 
court  can  withdraw  it  from  the  jury.    lb. 

10.  Nonsuit. — It  is  not  error  to  refuse  a  nonsuit  when  there  is  evi- 
dence of  damage  for  which  a  recovery  could  be  legally  had.  The  CatUn 
Land  A  C,  Co,  v.  Best,  481. 

20.  Pjiactice.^A  fact  admitted  by  the  pleadings  need  not  be  proved. 
City  of  Denver  v,  Soloman,  534. 

21.  Same. — An  objection  on  the  ground  of  nonjoinder  of  a  party  can- 
not be  raised  for  the  first  time  in  this  court.    lb, 

22.  Same. — A  party  cannot  assign  as  error  an  instruction  given  at  his 
request.    P>, 

23.  Pbactice. — Questions  as  to  misjoinder  of  parties  defendant,  not 
saved  by  the  record,  will  not  be  considered  on  appeal.  The  Owl  Canon 
Gypsum  Co.  v,  Ferguson,  210. 
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24.  PBACfTiGis. — A  failure  to  serve  the  defendant  in  attachment  with 
a  copy  of  the  writ  can  be  taken  advantage  of  only  by  the  defendant  not 
served.    Elliott  v.  First  Nat  Bank,  164. 

25.  Objections — ^Waived. — ^Failing  to  take  advantage  of  material 
defect,  and  by  pleading  to  the  merits,  the  defendant  will  be  presumed 
to  have  waived  his  objection.    Morris  v.  Hanson^  154. 

26.  Pbactige. — When  a  party's  objection  to  the  introduction  of  testi- 
mony was  sustained,  he  will  not  be  heard  to  complain  that  it  was  not 
introduced.     Warner  t.  Town  qf  Gunnison,  430. 

27.  Pbactige. — In  cases  where  the  testimony  was  taken  before  a 
referee  and  by  him  certified  to  the  trial  court,  the  appellate  court  will, 
upon  review,  examine  the  evidence  and  determine  for  itself  the  correct- 
ness of  the  findings  of  fact     Childs  v.  LowenJtjruek,  92. 

28.  Pbactice. — Where  the  judge  of  the  court  was  ex  officio  clerk, 
there  was  no  occasion  for  an  order  of  court  to  the  clerk  to  make  an  as- 
sessment of  the  several  amounts  each  attaching  creditor  was  entitled  to 
out  of  the  property  attached.  The  assessment  having  been  made  by 
the  judge  in  his  capacity  as  clerk  it  was  sufficient.  Rawlea  v.  The  Peo- 
ple, 501. 

29.  Pbactice. — A  recovery  can  be  had  in  an  action  for  use  and  occu- 
pation where  the  defendant  holds  over  after  the  expiration  of  his  term. 
Com,  cf  Pitkin  Co,  v.  Brown,  473. 

30.  Pbactice.  —One  White  recovered  judgment  in  justice  court  against 
Madeley  A  Brophy  for  $297  and  costs.  Madeley  &  Brophy  appealed  to 
the  county  court,  and  while  the  appeal  was  pending  sent  C.  to  com- 
promise and  adjust  the  matter,  giving  him  $135  for  that  purpose.  C, 
as  he  and  his  principals  supposed,  succeeded  in  effecting  a  compromise. 
At  the  time  of  the  supposed  adjustment  White  executed  and  delivered 
a  receipt  for  $175,  reciting  that  it  was  in  full  payment  and  settlement 
of  the  case  pending  on  appeal. 

The  receipt  was  not  filed  in  the  county  court,  but  the  appeal  was  dis- 
missed. The  justice  to  whom  the  case  was  remanded  issued  an  execu- 
tion on  the  judgment  for  the  entire  amount,  and  the  constable  proceeded 
to  make  a  levy. 

Madeley  A  Brophy  brought  this  action  to  obtain  an  injunction  pgainst 
White,  and  the  justice,  and  constable,  to  restrain  them  from  further 
proceedings  under  the  judgment  and  execution.  At  this  time  White  re- 
pudiated the  receipt,  admitted  its  delivery,  but  claimed  that  he  had  re- 
ceived only  a  note  for  $40,  and  $50  cash.    Held — 

That  as  the  receipt  was  not  in  full  of  the  amount  of  judgment  except 
by  agreement  of  the  parties,  when  challenged,  it  could  not  be  held  a 
discharge. 

The  transactions  between  Madeley  &  Brophy  and  their  agent  G.  could 
not  affect  White. 

The  receipt  not  having  been  filed  in  county  court,  and  the  judgment 
satisfied,  it  was,  in  the  district  court,  open  to  explanation. 
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The  appeal  having  been  disnaissed  without  action  u)K>n  the  receipt, 
neither  the  county  court  nor  justice  could  recognise  or  act  upon  it. 
Madeleyv,  White,  40S. 

31.  Instbuctioks.  —  Objections  to  instructionB  should  be  made  in 
such  time  and  manner  as  to  give  the  trial  court  an  opportunity  to  cor- 
rect the  same,  if  found  erroneous.  G(eneral  exceptions  to  instructions 
**  in  each  and  every  part  thereof  '^  are  insufficient  Jacobs  v.  Mitch- 
ell, 456. 

32.  Same. — Oral  instructions  are  within  the  above  rule.    lb, 

33.  Instructions  must  bb  nr  Wbitino. — It  is  error  to  instruct  a  jury 
orally.    Proton  v.  Crawford,  235. 

34.  Same,  Ebbobnot  cubed,  when. — ^At  the  trial  objection  was  made 
to  instructing  the  jury  orally.  The  court,  however,  gave  oral  instruc- 
tions, but  directed  the  stenographer  to  note  and  extend  those  given. 
After  argument  the  instructions  were  extended  and  signed  by  the 
judge.    Held,  that  the  error  was  not  thereby  cured.    lb. 

35.  Instbuctions. — It  is  not  error  to  refuse  to  submit  to  the  jury  a 
question  upon  which  there  is  no  evidence.  Weatman  Mercantile  Co.  v. 
Park,  545. 

36.  Pbbsonal  Judgment — Jubisdiction. — A  personal  judgment  in 
an  action  upon  a  money  demand  against  a  nonresident,  on  whom  per- 
sonal service  of  process  within  the  state  has  not  been  had  and  who  did 
not  appear,  is  without  validity.    Davis  v.  The  John  Mouat  L.  Co,,  381. 

37.  JuBT  Fee. — The  failure  of  the  court  below  to  compel  the  plaintiff 
to  advance  the  jury  fees  is  not  such  an  error  as  to  warrant  a  reversal  of 
the  judgment.     Com.  qf  Pitkin  Co.  v.  Brown,  473. 

38.  Pabties. — ^An  action  on  an  undertaking  in  attachment  may  be 
maintained  against  principal  and  sureties  jointly,  without  first  obtain- 
ing judgment  against  the  principal.    Mattler  v.  Brind,  439. 

39.  Replication. — A  replication  is  not  necessary  to  an  answer  which 
puts  in  issue  the  ownership  of  the  note  sued  upon,  and  contains  new 
matter  which  is  not  defensive.     Woolman  v.  Capital  Nat.  Bank,  454. 

40.  Replevin — ^Insufficient  ob  Infobmal  Undebtaking. — The  ac- 
ceptance of  an  informal  or  insufficient  undertaking,  in  an  action  of 
replevin,  must  be  taken  advantage  of  at  the  earliest  practicable  oppor- 
tunity, as  such  defective  undertaking  will  not  deprive  the  court  of  ju- 
risdiction, nor  in  any  way  interfere  with  or  void  the  proceeding.  Mor- 
ris V,  Hanson,  154. 

41.  Replevin — ^When  it  lies. — Coats  made  by  defendant  of  cloth 
furnished  by  plaintiff  for  that  purpose  cannot  be  replevied  before  com- 
pletion of  the  garments,  where  the  evidence  fails  to  show  that  the  de- 
fendant violated  his  contract,  or  that  plaintiff  paid  or  tendered  defend- 
ants wages.    Hillsburg  v.  Harrison,  298. 

42.  Set-off. — Demands  to  be  set  off  must  be  mutual  between  the 
parties  to  the  action.     Woolman  v.  Capital  Nat.  Bank,  454. 

43.  Summons. — When  summons  was  not  issued  within  thirty  days  after 
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complaint  was  filed,  the  suit  wag  properly  dismissed  on  special  appear- 
ance of  defendant  for  the  purpose  of  such  motion,  and  the  motion  was 
not  addressed  to  the  discretion  of  the  court.    *8tevea  v.  Carson,  200. 

44.  Summons,  Publicatiok  of. — It  is  necessary  that  every  material 
requirement  of  the  statute  concerning  service  of  summons  by  publica- 
tion be  carefully  and  strictly  pursued  in  order  to  give  the  court  juris- 
diction.   DavU  V.  The  John  Mouat  L.  Co.,  381. 

45.  Skttlbmbnt— Dub  Bill  —  Proof.— Where,  in  seeking  to  defeat 
recovery  of  the  amount  of  a  due  bill  given  in  a  settlement,  defendants 
failed  to  state  or  plead  that  what  they  proposed  to  prove  was  not 
known  and  fully  understood  by  them  at  the  time  of  settlement  and  de- 
livery of  the  bill,  such  proof  is  properly  rejected.    Buno  v.  Gabriel,  295. 

PRACTICE  IN  CRIMINAL  CASES: 

1.  Pbacticb  in  Cbiminal  Casbs. — ^An  objection  that  the  offenses 
charged  in  the  indictment  are  improperly  joined  will  not  be  considered, 
upon  error,  when  it  appears  that  before  the  trial  a  noUe  prosequi  had 
been  entered  as  to  the  count  claimed  to  have  been  improperly  joined, 
and  that  no  evidence  was  admitted  under  it  at  the  trial,  or  reference 
made  to  it  by  the  court    Heller  v.  The  People,  459. 

2.  Indictment,  wiibn  sufficdent.— An  indictment  stating  the  fact 
constituting  the  crime  of  embezzlement,  but  not  designating  the  accused 
as  bailee,  trustee  or  agent,  is  sufficient.    lb. 

8.  Samb. — ^It  is  not  necessary  in  an  indictment  for  embezzlement  of  a 
promissory  note  to  describe  the  note  with  particularity.    lb, 

4.  List  of  Jubobs. — ^The  statute,  providing  that  previous  to  arraign- 
ment of  a  defendant  for  a  felony  he  shall  be  furnished  with  a  copy  of 
the  indictment  and  a  list  of  the  jurors  and  witnesses,  does  not  require 
that  such  be  furnished  at  any  subsequent  time.    26. 

5.  A  defendant  who  has  gone  to  trial  without  objection  cannot,  by 
motion  in  arrest  of  judgment,  obtain  his  discharge  on  the  ground  that 
he  was  not  tried  on  or  before  the  second  term  of  court  after  he  was 
committed.    lb. 

PRESUMPTIONS: 

1.  Custom. — If  there  was  a  custom  among  merchant  tailors  and  their 
employees  requiring  the  latter  to  return  garments  for  inspection  before 
receiving  compensation  for  their  labor,  the  presumption  obtains  that 
the  contract  of  employment  was  entered  into  with  reference  to  it. 
Such  a  custom  is  reasonable  and  in  no  wise  interferes  with  the  lien  of 
the  mechanics,    milsburg  v.  Harrison,  298. 

2.  Prbsumption  on  Rbvibw. — ^In  the  absence  of  a  bill  of  excep- 
tions containing  the  evidence,  the  presumption  is  that  the  judgment 
was  warranted  by  the  proofs.    Sioux  City  Nursery  Co.  v.  Carlton,  157. 

PRINCIPAL  AND  AGENT: 
1.  AoBNCY. — The  relation  of  banker  and  correspondent  for  the  pur- 
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pose  of  collection  Ib  that  of  special  agent  to  do  a  particular  thing. 
Hummel  v,  Firtt  Nat  Bank,  571. 

2.  Aqent — What  Pow^^its  not  pbbbumsd. — The  general  manager  of 
a  mining  and  milling  company  has  no  power,  by  virtue  of  his  office,  to 
bind  the  company  by  contracts  for  the  purchase  of  machinery.  The 
Victoria  Gold  Jf.  Co.  v,  Fraaer,  14. 

8.  Agency — Evidence  of  Authority. — To  bind  the  principal  to  ex- 
ecute a  conveyance  of  real  estate,  the  authority  of  the  agent  to  make 
the  sale  must  be  established.  Such  authority  need  not  be  under  seal — 
need  not  be  contained  in  a  single  instrument — may  be  deduced  from 
letters  and  telegrams,  but  it  is  indispensable  that  the  agency  and  au- 
thority be  established.    SuUivan  v.  Leer,  141. 

4.  Genebal  Agent — Who  is — Evidence  of. — ^A  person  authorized 
to  accept  risks,  to  agree  upon  and  settle  the  terms  of  insurance  and  to 
carry  them  into  effect  by  issuing  and  renewing  policies,  is  regarded  as 
a  general  agent  of  tlie  company  pending  negotiations. 

The  possession  of  blank  policies  and  renewal  receipts  signed  by  the 
president  and  secretary  of  the  company  is  evidence  of  such  agency. 
Fanners  cfe  Merchants  Ins,  Co.  v.  Nixon,  265. 

5.  In  the  absence  of  limitation  upon  the  power  and  discretion  which 
the  agent  may  exercise  in  regard  to  location,  price,  terms  or  time  of 
payment  in  the  purchase  of  real  estate,  the  principal  will  be  bound  by 
the  contract  of  the  agent,  and  cannot  recover  any  part  of  the  purchase 
money  paid  upon  the  contract.    Boulder  Investment  Co.  v.  Fries,  373. 

6.  Pbincipal  and  Agent — Notice. — The  principal  is  chargeable 
with  the  information  acquired  by  his  agent,  whether  he  obtained  it  in 
the  course  of  'the  transaction  of  his  principal's  business  or  otherwise, 
providing  the  knowledge  is  so  acquired  by  him  as  to  be  presumptively 
within  his  recollection  when  he  is  acting  on  behalf  of  the  principaL 
Hummel  v.  First  Nat.  Bank,  571. 

7.  PowEB. — A  general  agent  can  waive  any  condition  inserted  in  the 
provisions  of  a  policy  of  insurance.  Farmers  &  Merchants  Ins.  Co.  v. 
Nixo7i,2Q6. 

8.  Principal's  Liability. — ^B.,  the  owner  of  a  store,  turned  the  busi- 
ness over  to  G.,  who  was  to  run  it  in  the  interest  of  B.  at  a  definite  wage, 
which  was  to  be  determined  by  the  success  or  failure  of  the  enterprise, 
conducted  under  a  new  name.  Held,  that  the  business  remained  B.'s,  who 
was  liable  for  debts  incurred  in  the  purchase  of  goods,  unless  he  relieved 
himself  by  definite  notice  to  the  persons  with  whom  the  store  common- 
ly dealt,  or  such  information  was  brought  home  to  the  vendors  of  goods 
in  such  a  way  as  to  render  it  inequitable  to  hold  B.  therefor.  Bice  v. 
Hover,  172. 

9.  Batifigation.— The  principal  may,  by  ratification  of  the  unau- 
thorized act  made  in  its  behalf,  make  its  own  and  become  liable  there- 
on.    The  Victoria  Gold  M.  Co.  v.  Fraser,  14. 
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probable  cause:  see  malicious  prosecution. 

PROMISSORY  NOTES:  See  also  COMMERCIAL  PAPER. 

DsFSNSE— Failubb  OF  CoNSEDEBATiON. — ^The  defendant  in  an  ac- 
tion on  a  promissory  note  may  sdways,  while  the  note  remains  the  prop- 
erty of  the  payee,  avail  himself  of  the  defense  that  it  was  given  without 
consideration.      TJie  Sioux  City  Nursery  Co.  v.  Carleton,  157. 

PROXIMATE  CAUSE: 

1.  Proximate  Cause — ^A  Test. — In  determining  what  is  the  proximate 
cause  of  an  injury,  one  of  the  most  valuable  of  the  criteria  is  to  ascer- 
tain whether  any  new  cause  has  intervened  between  the  fact  accom- 
plished and  the  alleged  cause.  If  a  new  force  or  power  has  intervened, 
of  itself  sufficient  to  stand  as  a  cause  of  the  misfortune,  the  other  must 
be  considered  as  too  remote.  The  Denver,  Texas  A  Gu}f  B.  B.  Co,  v. 
Bobbins,  318. 

2.  Pboximatb  Cause — ^A  Question  of  Fact. — Ordinarily  the  ques- 
tion of  what  was  the  proximate  cause  ^f  an  injury  is  one  for  the  jury 
and  not  for  the  court.    lb, 

PUBLIC  LAND: 

1.  Aliens  oannot  xx>cate  Mining  CiiAiMS.— None  but  citizens  of 
the  United  States  and  those  who  have  delared  their  intentdon  to  become 
such  can  acquire  any  right  to  public  mineral  lands  by  location.  Lee  v» 
The  Justice  Mining  Co.,  112. 

2.  Assignment  of  Location  by  Axtbn,  Effect  of. — An  alien 
cannot  by  assignment  or  conveyance  to  a  citizen  transfer  any  better  or 
greater  right  than  he  himself  possesses.    lb, 

8.  HoLDBB  OF  Legal  Titue,  when  Tbustee. — If  for  any  reason  reo- 
ognized  by  courts  of  equity  as  a  ground  of  interference  in  such  oases, 
the  legal  title  has  passed  from  the  United  States  to  one  party,  when,  in 
equity  and  good  conscience  and  by  law,  it  ought  to  go  to  another,  a 
court  of  equity  will  convert  him  into  a  trustee  of  the  true  owner  and 
compel  him  to  convey  the  legal  title.    lb, 

4.  Same. — When  a  location  has  been  attempted  to  be  made  by  an  alien 
and  his  assignee  has  obtained  a  receiver's  receipt  based  thereon,  one 
who  has  made  a  valid  location  upon  the  premises  prior  to  the  issuance 
of  the  receiver's  receipt  may  invoke  the  principle  above  stated  for  the 
purpose  of  acquiring  the  legiil  title.    lb. 

6.  OoGXJPANTS — Town  Sites. — The  defendant's  occupancy  of  a  lot  in 
a  town,  the  site  of  which  had  been  entered  by  the  county  judge  under 
the  provisions  of  sec.  2387,  U.  S.  R.  S.,  having  been  prior  to  that  of  the 
plaintiff  or  his  grantor,  and  it  not  appearing  that  he  had  abandoned  his 
claim,  held,  that,  as  between  the  parties,  his  was  the  better  right.  Web- 
ber V.  Petty,  68. 

RAILROADS: 
1.  Statutobt  Action. — A  party  injured  by  fire  set  out  or  caused  by 
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the  operating  of  a  line  of  railroad  has  so  aetion  for  his  damages,  and  is 
not  required  to  avail  himself  of  the  provision  of  March  81, 1687.  The 
Denver,  Texas  A  Gu{f  B,  S.  Co,  v.  DeOraff^  42. 

2.  Statutoby  Constbuction.— The  object  of  the  amendment  of  the 
statute  (Sess.  Laws  1887,  p.  308)  was  to  facilitate  adjustment  of  losses 
and  prima  facie  establish  the  amount  of  damages  sustained  by  reason 
of  the  Are.    lb, 

RATIFICATION: 

Ratification. — The  principal  may,  by  ratification  of  the  unauthor- 
ized act  made  in  its  behalf,  make  it  its  own  and  become  liable  thereon. 
The  Victoria  Gold  M.  Co,  v,  Fraser,  14. 

REAL  ESTATE  BROKERS:  See  Pbikcipal  aitd  Aokht. 

RECEIPT: 

Practice,  etc. — One  White  recovered  judgment  in  justice  court 
against  Madeley  A,  Brophy  for  $297  and  costs.  Madeley  Sl  Brophy  ap- 
pealed to  the  county  court,  and  while  the  appeal  was  pending  sent  C.  to 
compromise  and  adjust  the  matter,  giving  him  $135  for  that  puri>ose. 
C,  as  he  and  his  principals  supposed,  succeeded  in  effecting  a  compro- 
mise. At  the  time  of  the  supposed  adjustment  White  executed  and  de- 
livered a  receipt  for  $175,  reciting  that  it  was  in  full  payment  and 
settlement  of  the  case  pending  on  appeal. 

The  receipt  was  not  filed  in  the  county  court,  but  the  appeal  was  dis- 
missed. The  justice  to  whom  the  case  was  remanded  issued  an  execu- 
tion on  the  judgment  for  the  entire  amount,  and  the  constable  proceeded 
to  make  a  levy. 

Madeley  &  Brophy  brought  this  action  to  obtain  an  injunction  against 
Wliite,  and  the  justice,  and  constable,  to  restrain  them  from  further 
proceedings  under  the  judgment  and  execution.  At  this  time  White 
repudiated  the  receipt,  admitted  its  delivery,  but  claimed  that  he  had 
received  only  a  note  for  $40,  and  $50  cash.    Held — 

That  as  the  receipt  was  not  in  full  of  the  amount  of  judgment  except 
by  agreement  of  the  parties,  when  challenged,  it  could  not  be  held  a 
discharge. 

The  transactions  between  Madeley  A  Brophy  and  their  agent  C.  could 
not  affect  Wliite. 

The  receipt  not  having  been  filed  in  coUnty  court,  and  the  judgment 
satisfied,  it  was,  in  the  district  court,  open  to  explanation. 

The  appeal  having  been  dismissed  without  action  upon  the  receipt, 
neither  the  county  court  nor  justice  could  recognize  or  act  upon  it. 
Madeley  v.  White,  408. 

RECOUPMENT: 

Recouphent. — ^A  contract  providing  for  the  delivery  of  1,500,000  feet 
of  lumber  to  be  delivered  in  lots,  monthly,  and  to  be  paid  for  as  re- 
ceived, is  severable,  and  failure  to  deliver  all  the  lumber  specified  in  the 
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contract  will  not  preclude  a  recovery  for  the  amount  actually  deUvered, 
but  any  damage  resulting  from  such  failure  or  occasioned  by  the  breach 
may  be  set  off  or  recouped.    Oomer  v.  McPhee,  287. 

REDEMPTION: 

Redemption — Void  Sale. — ^A  judgment  creditor  who  has  paid  money 
to  the  sheriff  for  the  purpose  of  redeeming  property  from  a  sale  may, 
upon  ascertaining  that  the  sale  was  void,  recover  the  money  so  paid,  in 
an  action  against  the  sheriff  commenced  while  the  fund  was  still  in  his 
hands.    Jiroton  v.  Hunter y  527. 

REPLEVIN: 

1.  RBPLBvnr — IxsuFFiCfiEKT  OB  Ikfobmai.  UiTDEBTAXiNa. — ^Thc  ac- 
ceptance of  an  informal  or  insufficient  undertaking,  in  an  action  of 
replevin,  must  be  taken  advantage  of  at  the  earliest  practicable  oppor- 
tunity, as  such  defective  undertaking  will  not  deprive  the  court  of  juri^ 
diction  nor  in  any  way  inteif  ere  with  or  void  the  proceeding.  MarrU 
V.  Hanson^  154. 

2.  Objections,  waived. — ^Failing  to  take  advantage  of  such  defect, 
and  by  pleading  to  the  merits,  the  defendant  will  be  presumed  to  have 
waived  his  objection.    Ih, 

8.  Replevin — When  it  does  not  lie. — Coats  made  by  defendant 
of  cloth  furnished  by  plaintiff  for  that  purpose  cannot  be  replevied  be- 
fore completion  of  the  garments,  where  the  evidence  fails  to  show  that 
the  defendant  violated  his  contract,  or  that  plaintiff  paid  or  tendered 
defendant's  wages.    HilUburg  v,  Harrison,  2QS. 

RESCISSION: 

1.  Rescission  of  deed  fob  Fraud. — ^A  complaint  filed  in  July,  1887, 
to  rescind  a  deed  made  in  September,  1883,  on  the  ground  of  fraud, 
which  does  not  show  when  the  fraud  was  discovered,  is  barred  by  Gen. 
Stats.,  sec.  2174,  which  provides  tliat  *'  Bills  for  relief  on  the  ground  of 
fraud  shall  be  filed  within  three  years  after  the  discovery  by  the  ag- 
grieved party,  of  the  facts  constituting  such  fraud,  and  not  afterwards.*' 
Walker  v,  Pogue,  149. 

2.  Undue  Influence — ^Equity. — ^Where  a  transaction  is  the  result 
of  moral,  social  or  domestic  force  exerted  upon  a  party,  controlling  free 
action  of  his  will  and  preventing  any  true  consent,  equity  may  relieve 
Against  it  on  the  ground  of  undue  influence.    Lighthall  v.  Moore,  554. 

8.  Same. — It  is  a  constant  rule  in  equity  that  where  a  party  is  not  a 
free  agent  and  is  not  equal  to  protecting  himself,  the  court  will  protect 
him.    lb, 

4.  Same. — ^A  party  in  another's  power  may  have  canceled  an  inequi- 
table bargain  to  which  he  was  entrapped  or  practically  compelled, 
though  there  may  have  been  neither  technical  fraud  nor  technical  du- 
ress,   lb. 

REVENUE:    See  TAXATION. 
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SALES:  See  also  VENDOR  AND  PURCHASER. 

1.  Sals  of  CHAiTEiiS. — ^No  sale  of  chattels  can  be  maintained  as 
against  an  execution  creditor,  unless  there  be  an  immediate  delivery 
and  change  of  possession  of  the  articles  sold,  and  such  possession  must 
be  open,  notorious  and  unequivocal.    Felt  v.  Cleghom,  4. 

2.  Sale  of  Chattels  without  Change  of  Posssssioir,  void. — ^The 
intervener  was  a  purchaser  of  the  goods  attached,  but  the  sale  was  not 
followed  by  an  open,  notorious  and  unequivocal  change  of  possession; 
held,  that  as  against  the  creditor  of  the  vendor  the  title  of  the  intervener 
could  not  be  sustained.     Goard  v.  Ounn,  66. 

3.  Conditional  Sale. — ^In  this  state  there  can  be  as  against  third 
peraons  no  sale  of  personal  property  with  a  valid  reservation  of  the  title 
or  lien  for  the  benefit  of  the  vendor,  nevertheless  such  conditions  in  the 
sale  of  property  in  a  state  where  they  are  allowable  will,  upon  the  re- 
moval of  the  property  into  this  state,  be  upheld.  Harper  «.  The  People, 
etc,  177. 

4.  Contract  of  Sale — ^Resebvation  of  Title. — ^A  provision  in  a 
conti-act  of  sale  that  the  vendor  shall  retain  the  title  to  the  chattels  sold 
until  payment  of  the  price  is,  as  against  creditors  of  the  vendee,  void, 
when  he  is  invested  with  possession  of  the  thing  sold  and  the  indicia 
of  ownership.  Such  secret  liens  are  constructively  fraudulent  as  against 
creditors  of  the  purchaser.     Weber  v.  Diebold,  etc.  Co.,  68. 

5.  Secret  Liens. — ^A  contract  providing  for  a  secret  lien  may  be  good 
as  between  the  parties,  but  is  void  as  against  creditors.    lb, 

6.  Sale — Consignment. — D.,  having  bought  a  quantity  of  soap  of  the 
plaintiff,  was  induced  to  take  on  consignment  one  hundred  and  fifty 
additional  cases,  to  be  accounted  for  at  the  rate  of  ^.25  per  case,  if  he 
succeeded  in  selling  it,  and  he  agreed  that  plaintiff  might  draw  for  the 
amount  of  the  soap  account  at  ninety  days, — ^the  draft  to  be  accepted 
for  plaintiff's  accommodation,  but  at  maturity  should  be  paid  only  to 
the  extent  of  sales  by  D.  from  the  one  hundred  and  fifty  cases.  None 
of  the  soap  consigned  to  D.  was  sold  by  him,  and  the  draft  was  returned 
unpaid.  The  one  hundred  and  fifty  cases  of  soap  were  never  commin- 
gled  with  D.'s  general  stoclc.  Held,  that  the  title  to  the  soap  remained 
in  the  plaintiff  as  against  attaching  creditors  of  D.  Soap  Co.  v.  Bums, 
89. 

8.  Warehouse  Receipts. — Goods  or  property  in  store  may  be  trans- 
ferred by  assignment  and  delivery  of  the  wai-ehouse  receipt.  Hill  v. 
Colo.  Nat.  Bank,  324. 

9.  The  assignment  and  delivery  of  a  warehouse  receipt  for  goods  in 
store  is  a  constructive  delivery  of  the  goods  which  takes  the  place  of  the 
actual  delivery  required  at  common  law.    lb. 

SET-OFF: 

1.  Contract— RECOUPBfENT. — ^A  contract  providing  for  the  delivery 
of  1,600,000  feet  of  lumber  to  be  delivered  in  lots,  monthly,  and  to  be 
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paid  for  as  received,  is  Beverable,  and  failure  to  deliver  all  the  lumber 
specified  in  the  contract  will  not  preclude  a  recovery  for  the  amount 
actually  delivered,  but  any  damage  resulting  from  such  failure  or  oc- 
casioned by  the  breach  may  be  set  off  or  recouped.  Gamer  v.  McPhee, 
287. 

2.  Set-off. — ^Demands  to  be  set  off  must  be  mutual  between  the 
parties  to  the  action.     Woolman  v.  Capital  NaL  Bank,  454. 

SCHOOL  LAND: 

Appraisement  is  not  a  Condition  precedent  to  Right  to  Sell. — 
An  appraisement  of  the  improvements  of  a  iessee  upon  school  land, 
and  a  deposit  of  a  receipt  of  the  lessee  showing  payment  by  the  pur- 
chaser of  the  value  of  the  improvements,  is  not  a  condition  precedent 
to  the  power  of  the  land  board  to  complete  the  sale.  Such  provisions 
are  for  the  benefit  of  the  lessee,  and  do  not  constitute  limitations  upon 
tlie  power  of  tlie  board.     The  People  v,  Tynon,  131. 

SPECIFIC  PERFORMANCE: 

1.  Specific  Performance,  when  decreed. — Specific  performance  of 
a  contract  to  convey  i*eal  estate  will  be  decreed  only  when  the  contract 
is  clear  and  is  established  beyond  question,  and  even  then  it  rests  large- 
ly in  the  discretion  of  the  court     Sullivan  v.  Leer,  141. 

2.  Adequacy  of  Remedy  at  Law. — A  court  of  chancery  has  juris- 
diction to  decree  the  performance  of  a  contract  to  convey  real  estate, 
regardless  of  the  adequacy  of  an  action  at  law.    76. 

3.  Specific  Performance. — A  contract  to  be  specifically  enforced 
must  be  definite  and  certain  and  upon  a  valuable  consideration.  Win- 
ter V.  Ooebner,  250. 

4.  Consideration — Seal.— A  promise  against  a  promise  is  not,  in 
this  class  of  cases,  a  good  consideration,  nor  does  a  seal  import  a  con- 
sideration,   lb. 

STATUTES  AND  STATUTORY  CONSTRUCTION: 

1.  Action. — A  party  injured  by  fire  set  out  or  caused  by  the  operat- 
ing of  a  line  of  railroad  has  an  action  for  his  damages,  and  is  not  re- 
quii*ed  to  avail  himself  of  the  provision  of  the  act  of  March  31,  1887. 
Denver  T,  <fc  G.  B,  B.  Co,  v.  Be  Graff,  42. 

2.  The  object  of  the  amendment  of  the  statute,  Sess.  Laws  1887,  p.  368, 
was  to  facilitate  adjustment  of  losses  and  prima  facie  establish  the 
amount  of  damages  sustained  by  reason  of  the  fire.    lb. 

3.  Assignment  for  the  Benefit  of  Creditors.  —  A  deed  of  as- 
signment for  the  benefit  of  creditors,  to  be  valid,  must  show  upon  its 
face  that  it  was  intended  to  embitice  all  of  the  property  of  the  assignor. 
Palmer  v.  McCarthy,  422. 

4.  Same. — A  failure  to  comply  with  the  requirement  of  the  statute 
with  respect  to  a  list  of  the  creditors  and  an  inventory  of  the  estate 
under  oath,  will  invalidate  the  deed  of  assignment.    lb. 

6.  City  Warrants — Statute  as  to  Form  of,  mandatory. — Sec- 
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tlon  22,  art.  3,  of  the  charter  of  the  city  of  Denver  (Sess.  Laws,  1885, 
p.  03),  providing  that  every  warrant  drawn  upon  the  city  treasury  shall 
show,  among  other  things,  the  purpose  lor  which  it  is  issued,  held,  man- 
datory.   Baymond  v.  The  People,  320. 

6.  City  WABBAinps — ^Whbn  void. — The  provisions  of  the  statute  as 
to  the  form  and  substance  of  a  city  warrant  being  mandatory,  a  war- 
rant issued  witliout  a  compliance  with  its  requirements  is  void  upon  its 
face.    Ib> 

7.  CoNBTrrunoNAi.  Law. — Section  3712,  Mills*  An.  Stats.,  fixing  upon 
railroad  companies  an  absolute  liability  for  damages  for  all  stock  in- 
jured or  killed,  and  sec.  3713,  which  provides  for  a  recovery  of  double 
the  appraised  value  of  the  animals  injured  or  killed,  with  a  reasonable 
attomey^s  fee  in  case  of  failure  to  pay  the  appraised  value  within  the 
time  prescribed,  are  unconstitutional  and  void.  Denver  A  R,  G.  By, 
Co.  V.  Outcalt,  805. 

8.  Pbacticb  in  Grimikai<  Cases. — A  defendant  who  has  gone  to 
trial  without  objection,  cannot  by  motion  in  arrest  of  judgment  obtain 
his  discharge  on  the  ground  that  he  was  not  tried  on  or  before  the  sec- 
ond term  of  court  after  he  was  committed.    Heller  o.  The  People,  450. 

0.  Practice  in  Criminal  Cases — List  of  Jurors. — The  statute 
providing  that  previous  to  arraignment  of  a  defendant  for  a  felony  he 
shall  be  furnished  with  a  copy  of  the  indictment  and  a  list  of  the  jurors 
and  witnesses,  does  not  require  that  such  be  furnished  at  any  subsequent 
time.    lb. 

10.  Statxttort  Construction. — Statutes  tending  to  effect  an  object 
of  great  public  utility,  ought  to  receive  the  most  liberal  and  benign  in- 
terpretation.    Warner  v.  Town  cf  Ounnison,  431. 

11.  Statutory  Construction — ^Repeals. — General  statutes  do  not 
repeal  special  statutes  by  implication.    Bice  v.  Goodwin,  207. 

12.  Construction. — A  statute  may  be  declared  unconstitutional  in 
part  and  valid  in  part,  but  this  can  occur  only  when  its  provisions  can 
be  separated  and  made  independent.  When  its  provisions  are  interde- 
pendent, the  entire  statute  must  stand  or  fall.  Denver  A  B.  G.  By.  Co, 
V.  Outcalt,  305. 

13.  Town  Site  Patent — Conveyance. — ^When  a  patent  to  a  town 
site  has  been  issued  to  the  county  judge  and  his  successors,  a  deed  by 
a  commissioner  appointed  by  the  municipal  authorities  passes  no  title. 
Bice  V.  Goodwin,  267. 

14.  Town  Site  —  Right  of  First  Occupant.  —  It  is  provided  by 
sec.  15  of  the  "  Town  Site  Act"  (Gen.  Stats.,  sec.  3284),  that  the  per- 
son who  shall  have  first  acquired  the  right  to  the  possession  or  occu- 
pancy of  the  lands  in  person,  by  agent,  servant  or  tenant,  or  those 
claiming  under  him,  shall  be  deemed  to  have  the  prior  and  paramount 
right.    lb, 

15.  In  proceedings  under  a  special  statute,  any  serious  departure  from 
its  provisions  will  vitiate  them.    lb. 
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16.  The  *'  Town  Site  Act**  is  a  special  statute,  and  its  provisions  re- 
lating to  practice  are  not  repealed  by  implication  by  the  civil  code, 
which  is  general.    lb. 

STATUTE  OP  FRAUDS: 

1.  Sals  of  Chattels  without  Chanob  of  Possession,  void. — The 
intervener  was  a  purchaser  of  the  goods  attached,  but  the  sale  was  not 
followed  by  an  open,  notorious  and  unequivocal  change  of  possession; 
held,  that  as  against  the  creditor  of  the  vendor,  the  tdtle  of  the  inter- 
venor  could  not  be  sustained.    Goard  v.  Ounn,  66. 

2.  Sale  of  Chattels — Statute  of  Fbauds. — ^Nosale  of  chattels  can 
be  maintained  as  against  an  execution  creditor,  unless  there  be  an  im- 
mediate delivery  and  change  of  possession  of  the  articles  sold,  and  such 
possession  must  be  open,  notorious  and  unequivocal.  Felt  v.  Cleg- 
Jiorn,  4. 

8.  Statute  of  Fbauds. — ^Mrs.  B.,  who  on  account  of  the  illness  of  her 
husband  was  attending  to  his  business,  wrote  to  his  creditor  the  follow- 
ing letter: — "  Mr.  Hoffer.  You  will  find  enclosed  fifty  dollars,  all  lean 
raise  at  present,  I  hope  to  be  able  to  give  you  more  very  soon.  Please 
give  me  credit,  and  oblige.  Mr.  Bohm  is  home  sick.  Mary  Bohm." 
Heldj  that  the  letter  was  insufficient,  under  the  statute  of  frauds,  to 
bind  her  to  the  payment  of  her  husband's  debt.    Bohm  v.  Hoffer,  146. 

4.  Statute  of  Frauds. — ^Where  plaintiff  parted  with  nothing  in  con- 
sideration of  defendant's  promise  to  pay  the  debt  of  another;  did  not 
surrender  the  right  to  enforce  its  claim  against  original  debtor,  or  waive 
any  lien  upon  his  property,  the  promise  not  being  in  wilting,  was  within 
the  statute  of  frauds  and  void.    Greene  v,  Latcham,  416. 

SUMMONS: 

1.  Summons — ^Appbabance. — ^Defendant  was  not  required  to  appear 
and  answer  the  complaint  in  obedience  to  a  second  summons  while  his 
motion  to  quash  the  first  was  pending.    FarrU  v.  Walter,  450. 

2.  Summons — ^Defective. — Summons  which  fails  to  comply  with  the 
provision  of  the  Code  of  1889,  which  provides  that  it  shall  briefiy  state 
the  sum  of  money  or  other  relief  demanded  in  the  action,  is  fatally  de- 
fective, and  motion  to  quash  should  be  sustained.    lb. 

3.  Summons. — Wlien  summons  was  not  issued  within  thirty  days  after 
complaint  was  filed,  the  suit  was  properly  dismissed  on  special  appear- 
ance of  defendant  for  the  purpose  of  such  motion,  and  the  motion  was 
not  addressed  to  the  discretion  of  the  court.    Stevee  v.  Carson,  200. 

4.  SuBfMONS — Publication. — It  is  necessary  that  every  material  re- 
quirement of  the  statute  concerning  service  of  summons  by  publication 
be  carefully  and  strictly  pursued  in  order  to  give  the  court  jurisdiction. 
Davia  V.  The  John  Mouat  L,  Co,,^  381. 

TAXATION: 
1.   Constitutional  Law — Taxation.— The  Constitution   (art  10, 
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sec.  3)  requires  uniformity  of  taxation  upon  valuation.    Denver  City 
By,  Co.  V,  Denver,  34. 

2.  Constitutional  Construction. — A  rule  or  mode  of  taxation  of 
property  having  been  prescribed  by  the  constitution,  all  others  are 
thereby  excluded.    lb. 

3.  Range  Cattle,  where  returned  for  Taxation. — It  is  the  duty 
of  the  owner  of  cattle  ranging  in  different  counties  to  make  return  to 
the  assessor  of  each  county  of  the  number  owned  by  him  in  such  county 
on  the  first  day  of  May  of  each  year.  In  case  of  his  failure  so  to  do,  the 
assessor  should  assess  them,  acting  on  such  information  as  he  may  pos- 
sess.   Metcalf  V.  Fisher,  375. 

4.  Erroneous  Assessment,  who  mat  correct. — The  board  of  county 
commissioners,  as  a  board  of  equalization,  has  almost  unlimited  power 
to  correct  errors  occurring  in  assessments  either  before  or  after  pay- 
ment of  taxes  thereon.    lb, 

TELEGRAPH  COMPANY: 

1.  Telegraph  Company,  Liability  of. — ^A  telegraph  company  fail- 
ing to'  deliver  a  telegram  is  liable  for  such  loss  or  injury  as  is  the  direct, 
natural  and  necessary  consequence  of  defeating  the  object  which  would 
have  been  accomplished  by  the  seasonable  delivery  of  the  message. 
Western  U.  Tel,  Co.  v,  Comwell,  491. 

2.  Contributory  Negligence. — In  order  to  charge  a  telegraph  com- 
pany, the  loss  or  injury  must  be  the  direct  and  necessary  result  of  its 
negligence  in  transmitting  the  message,  but  contributory  negligence  of 
the  plaintiff  may  prevent  a  recovery.    lb. 

3.  Damages. — Speculative,  contingent  and  remote  damages,  which 
cannot  be  directly  traced  to  a  breach  of  contract  or  negligence  on  part 
of  the  company,  cannot  be  recovered  for  a  failure  to  deliver  tlie  mes- 
sage,   lb, 

4.  Nominal  Damages. — ^When  the  company  is  not  made  aware  of  the 
purport  or  Importance  of  a  message,  and  contracts  without  full  knowl- 
edge of  its  importance,  and  loss  is  occasioned  by  failure  or  negligence 
of  the  company  in  the  transmission  or  delivery,  only  nominal  damage, 
or  the  price  paid  for  transmitting  the  message,  can  be  recovered.    lb. 

TOWN  SITE: 

1.  Occupants-— Town  Sites. — The  defendant's  occupancy  of  a  lot  in 
a  town,  the  site  of  which  had  been  entered  by  the  county  judge  under 
the  provisions  of  sec.  2387,  U.  S.  R.  S.,  having  been  prior  to  that  of  the 
plaintiff  or  his  grantor,  and  it  not  appearing  that  he  had  abandoned  his 
claim,  held,  that,  as  between  the  parties,  his  was  the  better  r|ght. 
Webber  v.  Petty,  63. 

2.  Town  Site  —  Right  of  First  Occupant.  —  It  is  provided  by 
sec.  15  of  the  **  Town  Site  Act ''  (Gen.  Stats.,  sec.  3284),  that  the  per- 
son who  shall  have  first  acquired  the  right  to  the  possession  or  occu- 
pancy of  the  lands  in  person,  by  agent,  servant  or  tenant,  or  those 
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claiming  under  him,  shall  be  deemed  to  have  the  prior  and  paramount 
right.    Sice  v,  Goodwin,  267. 

3.  Practice  ttndeb  the  "  Toww  Site  "  Act.— Pleadings  and  pro- 
ceedings in  actions  to  determine  the  right  to  receive  a  conveyance  un- 
der the  **  Town  Site  "  act  are  controlled  by  the  chancery  practice  as 
modified  by  that  act,  and  not  by  tlie  civil  code.    16. 

4.  Town  Site  Pateitt — ^Conveyance. — When  a  patent  to  a  town 
site  has  been  issued  to  the  county  judge  and  his  successors,  a  deed 
by  a  commissioner  appointed  by  the  municipal  authorities  passes  no 
title.    lb, 

TRUSTS  AND  TRUSTEES: 

1.  Banks— Trust  Funds. — Moneys  deposited  or  placed  in  bank  for 
the  payment  of  a  draft  become  trust  funds,  applicable  only  to  the  pay- 
ment of  tiie  bill,  cannot  be  diverted  from  the  purpose  to  which  they 
were  to  be  applied,  and  do  not  lose  their  character  by  being  commingled 
with  the  general  deposits.    Hummel  v»  First  Nat  Bank,  571. 

2.  Same — Administrator's  Interest  in. — Trust  funds  in  bank  may 
not  be  diverted  to  other  uses  than  those  designated,  do  not  become  the 
property  of  the  banker,  and  form  no  part  of  his  estate.  His  adminis- 
trator takes  and  holds  them  merely  as  a  bailee.    lb, 

3.  Corporate  Loans  —  Misapplication.  —  A  misapplication  and 
waste  of  money  received  by  a  corporation  is  not  a  ground  for  invali- 
dating the  security  upon  which  the  loan  was  obtained.  Bobinaon  v, 
Dolores  L,  <fc  C.  Co,,  17. 

4.  Evidence —Resulting  Trust. — Parol  evidence  is  competent  to 
prove  a  resulting  trust  Such  a  trust  must  result,  if  at  all,  at  the  in- 
stant the  deed  is  taken  and  the  legal  title  vests  in  the  grantee.  First 
Nat,  Bank  v,  Campbell,  271. 

5.  Proof,  Quantum  of.  —  Unquestionable  evidence  Is  required  to 
establish  a  resulting  trust.  Whatever  is  essential  to  exhibit  the  equity 
of  the  cestui  que  trust  must  appear  in  a  clear  and  unclouded  light. 
First  Nat,  Bank  o.  Campbell,  271. 

6.  Holder  of  Legal  Title,  when  Trustee.  —  If  for  any  reason 
recognized  by  courts  of  equity  as  a  ground  of  interference  in  such 
cases,  the  legal  title  has  passed  from  the  United  States  to  one  party, 
when,  in  equity  and  good  conscience  and  by  law,  it  ought  to  go  to  an- 
other, a  court  of  equity  will  convert  him  into  a  trustee  of  the  true 
owner  and  compel  him  to  convey  the  legal  title.  Lee  v.  The  Justice 
Mining  Co.,  112. 

7.  Same. — When  a  location  has  been  attempted  to  be  made  by  an 
alien  and  his  assignee  has  obtained  a  receiver's  receipt  based  thereon, 
one  who  had  made  a  valid  location  upon  the  premises  prior  to  the  issu- 
ance of  the  receiver's  receipt  may  invoke  the  principle  above  stated  for 
the  purpose  of  acquiring  the  legal  title.    16. 

8.  Trust  does  not  result,  when. — No  trust  can  ever  result  to  a 
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grantor  when  his  conveyance  is  made  for  a  colorable,  illegal  or  fraudu- 
lent purpose.    First  If^at,  Bank  v.  CampbeH,  271. 

UNRECORDED  DEED: 

Attaching  Cbeditob,  Rights  of. — A  creditor  who  causes  an  at- 
tachment to  be  levied  on  real  estate,  without  notice  of  an  unrecorded 
deed  by  the  debtor,  is  entitled  to  all  the  protection  aftoi-ded  an  inno- 
cent purchaser  for  value.    First  Nat.  Bank  v.  Campbell^  271. 

VENDOR  AND  PURCHASER: 

1.  Vendor  and  Purchaser — ^Abstract — Action  for  Monet  paid. 
— Where  plaintiff  agreed  to  purchase  real  estate  of  defendant,  paid  part 
of  the  purchase  money  and  took  a  receipt  therefor,  showing  that  the 
agi'eement  was  that  the  balance  was  to  be  paid  on  or  before  a  day 
named,  **  on  delivery  of  a  warranty  deed  conveying  clear  title,  with 
abstract,'*  Held : 

That  the  plaintiff  could  insist  upon  the  delivery  of  an  abstract  show- 
ing clear  title  as  a  condition  precedent. 

That  upon  default  in  furnishing  such  an  abstract,  the  plaintiff  had 
his  action  for  the  money  paid. 

That  the  defendant  could  not,  in  such  an  action,  show  as  a  defense 
that  the  defects  in  the  title  disclosed  by  the  abstract  did  not  exist,  or 
that  his  title  to  the  premises  was  complete  and  perfect.  Taylor  v.  Wil- 
Hams,  559. 

2.  Secret  Liens. — A  contract  providing  for  a  secret  lien  may  be  good 
as  between  the  parties,  but  is  void  as  against  creditors.  Weber  r.  The 
Dieb^ld  Safe  A  L.  Co.^  68. 

3.  Contract  of  Sale — Reservation  of  Title. — A  provision  in  a 
contract  of  sale  that  the  vendor  shall  retain  the  title  to  the  chattels 
sold  until  payment  of  the  price  is,  as  against  creditors  of  the  vendee, 
void,  when  he  is  invested  with  possession  of  the  thing  sold  and  the  in- 
dicia of  ownership.  Such  secret  liens  are  constructively  fraudulent  as 
against  creditoi-s  of  the  purchaser,    lb. 

VENUE: 

1.  Disqualification  of  Judge,  when  Cattse  for  Change  of  Venue. 
— The  disqualification  of  a  district  judge  is  never  a  cause  for  changing 
the  place  of  tiial,  except  when  a  competent  judge  of  another  district 
cannot  be  procured  to  appear  and  try  the  action.  Smith  v.  The  People, 
99. 

2.  Venue  —  Jurisdiction. — If  an  action  is  brought  in  the  wrong 
county,  the  court  cannot  i*etain  jurisdicUon  after  motion  in  apt  time  by 
the  defendant  to  change  the  place  of  trial  to  the  county  in  which  it 
ought  to  have  been  commenced,    lb. 

3.  Change  of  Venue  a  Privilege — Jurisdiction. — The  right  to 
a  change  of  place  of  trial  in  an  action  commenced  in  the  wrong  county 
is  a  privilege  which  may  be  waived,  but  when  properly  demanded,  it 
divests  the  court  of  jurisdiction  to  proceed,    lb. 
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4.  Yekub — ^Practicb. — ^When  an  action  is  commenced  in  the  wrong 
county  the  remedy  is  to  apply,  upon  a  showing  of  cause,  for  a  change 
of  venue.    Com»  qf  Gunni9on  Co,  v.  Com,  of  Saguache  Co.,  412. 

5.  YsinTS — ^Rbal  Actiohs. — ^It  is  provided  by  sec.  25  of  the  Civil 
Code  that  an  action  involving  real  estate  shall  be  tried  in  the  county  in 
which  the  land  or  some  part  thereof  is  situate.    Smith  v.  The  People^  99. 

VERDICT: 

1.  Verdict  upow  CoNFLicmwo  Evidence. — The  court  will  not  inter- 
fere with  the  verdict  when  it  appears  that  it  was  rendered  upon  con- 
flicting testimony,  and  it  does  not  appear  that  the  evidence  was  not 
fairly  considered  by  the  jury.  The  Denver^  Texas  A  Fort  Worth  JR.  B. 
Co,  V.  Richards^  87. 

2.  New  Trial — ^When  granted. — Where  there  is  no  competent  evi- 
dence upon  which  a  verdict  could  have  been  predicated,  and  where 
it  must  have  been  the  result  of  prejudice,  it  should  be  set  aside.  The 
Denver,  Texas  A  Guff  R.  R.  Co.  v.  De  Oraff,  42. 

VESTED  RIGHTS: 

Ditches— Vested  Rights. — ^A  ditch  for  beneficial  purposes  was 
constructed  across  land  which  at  the  time  was  parcel  of  the  public  do- 
main of  the  United  States  and  before  the  land  was  included  by  the  city 
limits,  and  has  been  maintained  and  operated  ever  since.  Held,  that 
its  owner  has  a  vested  right  to  the  use  and  enjoyment  thereof.  The 
Platte  A  Denver  C.  <fe  M.  Co.  v.  Lee^  184. 

WAIVER: 

1.  Objections — Waived. — ^Failing  to  take  advantage  of  such  defect, 
and  by  pleading  to  the  merits,  the  defendant  will  be  presumed  to  have 
waived  his  objection.    Morris  v.  Hanson,  154. 

2.  A  general  agent  can  waive  any  conditions  inserted  in  the  provisions 
of  a  policy  of  insurance.    Farmers  A  Merchants  Ins.  Co.  v.  Nixon,  265. 

WAREHOUSE  RECEIPT: 

1.  Sale — Warehouse  Receipts. — Goods  or  property  in  store  may 
be  transferred  by  assignment  and  delivery  of  the  warehouse  receipt. 
Hill  V.  Colorado  Nat.  Bank,  824. 

2.  Same. — The  assignment  and  delivery  of  a  warehouse  receipt  for 
goods  in  store,  is  a  constructive  delivery  of  the  goods  which  takes  the 
place  of  the  actual  delivery  required  at  common  law.    lb. 

WRIT  OF  ERROR: 

Writ  of  Error,  when  dismissed. — It  appearing  from  the  record 
that  a  demurrer  to  the  complaint  had  been  sustained,  but  that  no  judg- 
ment had  been  entered  thereon  determining  the  rights  of  the  parties, 
the  court,  on  its  own  motion,  dismissed  the  writ  of  error.  Mowhray  v. 
The  Denver  A  R.  Q.  R.  R.  Co.,  128. 
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